Intentional Torts

I. BATTERY (see handout)

A. Prima Facie Case

1. volitional act

2. intent

3. causation

4. harmful or offensive contact

B. detailed considerations

1. volitional act 

a. not while sleeping

b. not if coerced

c. Failure to act = act?

d. DUTY to act

· family member

· D causes the danger

2. intent: purpose/desire or knowledge/belief to a substantial certainty

a. Intend contact or intend harm/offense? UNRESOLVED

· if harmful: intending contact is enough, responsible for harm

· if offensive: objective standard – offensive to reasonable person

· unless actor knows of hypersensitivity = FORESEEABILITY

b. no intent if conditional: Tuberville – “if it weren’t assize time”

c. no intent if not imminent: Siliznoff – threat for “tomorrow”

d. transferable: have to intend to hit SOMEone, not particular person

3. causation: directly or indirectly (Garrat: falls on floor) results

4. harmful or offensive contact w/ person or third person 

a. harmful or offensive: objective, reasonable person standard

b. P does not have to be aware of contact – unconscious during surgery

c. contact: physical proximity, connection to person

· Garratt v. Dailey: P falls, hits the ground = contact

· Picard: contact w/ camera = contact w/ person

· Fisher: tray snatched from black man = contact w/ person

· Scent from magazine?  Cold air from removed window? Cane?

5. ASSAULT = imminent apprehension of contact

a. ACT: no assault if D was entitled to make threat (“get out or I’ll throw you out”); words enough if D not entitled to make threat

b. Intent: no assault if conditional or future threat; must be immediate

c. Apprehension: must be reasonable AT THE TIME (not from hindsight)

II. FALSE IMPRISONMENT 

A. Prima Facie Case

1. volitional act

2. Intent

3. causation

4. confinement due to physical barrier, overpowering physical force, threats, duress, legal authority

B. detailed considerations

1. confinement

a. Size of prison (kept out of house?)

b. Does P have to be aware of confinement?

· Yes, KNOWLEDGE of confinement = confinement

· No, if confinement => harm

· Baby detained until parents pay bill, if baby harmed by separation 

· confinement

· CA statute: detention of patients for non-payment of bills

· criminal misdemeanor & civil cause of action

c. actual vs. believed confinement given FACTS

· reasonable person standard

· Lopez: no confinement b/c of CONSENT

· moral pressure is not force

· Was threat (in absence of physical barrier) believable?

· Was D entitled to make threat?

C. False arrest

1. Prima Facie Case

a. "Arrest": assertion of legal authority + submission to authority

· request "to go to station" is NOT arrest; Lopez – consent

· by phone: NOT arrest; must be in person, clear-cut transaction

· no submission: NOT arrest -- submit first, sue later

b. "False": w/o legal authority (w/o warrant OR w/ invalid warrant)

2. defenses: 

(Privilege in absence of warrant: felony grand larceny> $400 > petty larceny)

a. Police officer

· felony: reasonable belief felony committed + person arrested committed it; room to make mistake, need not be done in officer's presence

· misdemeanor: can arrest w/o warrant if reasonable belief that misdemeanor was committed in officer's presence

b. Private citizen

· felony: if felony IN FACT (conviction) committed + reason to believe person committed it - NO room for mistake

· misdemeanor: cannot arrest even if committed in presence

c. Storekeeper's privilege: right to make reasonable mistake as to who actually committed crime, for BOTH felony and misdemeanor (handout)

· Collyer: probable cause is a defense in FI involving misdemeanors

· Privilege also covers battery: b/c still on premise = defending property

d. Reliable information

· police must base arrest on reliable info history

· if private citizen give knowingly false info, police reasonably relies, police not liable, but citizen may be for malicious prosecution (PFC)

· D instituted proceedings against P

· Trial terminates in P's favor (P wins or case dismissed)

· Proceedings was w/o probable cause

· Malice

III. IIED (Intentional Infliction of Emotional Distress)

A. Prima Facie Case

1. extreme or outrageous conduct

2. Intent or Recklessness (50%; "deliberate disregard of a high probability")

3. Causation

4. Severe emotional distress

B. Detailed consideration

1. Intent

· D laid on tracks, legs cut off, conductor distressed: tried to escape

· no intent

2. severe emotional distress; need not be physical

· severity of ED evaluated based on outrageousness of conduct

· Womack: no physical damage necessary

· Rock Hudson: concealment of HIV was reckless, lover found out on TV

3. exceptions/defenses

· Hustler Magazine: PUBLIC FIGURES cannot recover unless statements were "knowingly false" or shows disregard for its falsity = NY Times standard for malice

· Foley: cannot claim IIED based on wrongful termination unless violate specific public policy
IV. DEFENSES 

A. Consent (consent?  Legal?)

1. Actual consent (in P's mind)

a. as indicated by consent forms

b. Ashcraft: insisted on family blood, got other HIV-infected blood

· express condition = non-consent = battery

2. Apparent consent (what P shows)

a. O'Brien v. Kinard: agreement to travel on ship = consent to vaccination

· Danger: IMPROPER inferences based on conduct

3. implied Consent: doctor & patient

a. Unconscious patient: assume if patient were able to consent, they would

· Law steps in to reduce transaction costs

b. Religious objection to blood transfusions

· Judges tend to compel, esp when pregnancy or children involved

· Standford: forced blood transfusion = battery; violated const rights

c. Elderly patients w/ living wills against "heroic measures" = battery

d. Kennedy v. Parrott: implied consent only assumed when patients CANNOT give consent themselves – no extra unnecessary procedures

4. Illegal/unlawful consent

a. Fights by mutual consent: if consent to illegal fight, consent is invalid

b. Statutory rape: Too young to consent; implied non-consent

B. Self-defense

1. Elements

a. reasonable belief (that they are unwarrantedly attacked)

b. reasonable force under the circumstances

2. detailed consideration

a. Reasonable belief: does not have to be correct

· Doctrine of transferred intent: Morris v. Platt
· Shoots in self-defense, hits bystander: privileged intent => no liability

b. Reasonable force under the circumstances

· force must be proportional to threat: cannot use deadly force to repel non-deadly attack (police dogs privileged to apprehend fleeing criminal)

· CURRENT circumstances: cannot use preemptive force

· Duty to retreat: not in Western states, not on own property

3. Justification

a. deters future attacks

b. justice: aggressor’s own behavior triggered chain of events leading to injury

C. Aiding a 3rd person

1. Elements (from Restatement)

a. Reasonable belief

b. situation gives 3rd person privilege of self-defense

c. intervention is necessary to protect 3rd person

d. use of same means as though defending self (reasonable force)

D. Defense of property (p.845)

1. Cannot use deadly force unless felony committed is punishable by death or endangering human life

a. NO spring guns: Katko v. Briney
b. Calvillo-Silva: deadly force is categorically unacceptable

2. CA Civil Code §847 (handout): Immunity to persons on their property for injuring an intruder who is convicted of a felony 

E. Private Necessity (for trespass)

1. Trespass (but think about other possible torts: battery, negligence, etc.)

a. to land: unwanted entry; used to test ownership

b. to chattel: D meddles with P's property => damage

2. P’s privilege of necessity to use D's property trumps D's privilege to eject a trespasser: Ploof v. Putnam
a. B-PL reasoning: cheaper to let boat stay than incur damage

3. Privilege is qualified: can damage, but must pay – Vincent
a. Economic incentives: internalize cost-benefit analysis

b. limits infringement on property right

4. Prof. Sugarman: liability on person most able to get insurance coverage

F. Public Necessity

1. unlike private necessity, no need to pay damages – Harrison v. Wisdom
a. injury for public rather than private good

b. liability would prevent action for public good; eliminate disincentive to act 

c. private have greater interest in self (concentrated) than in public (spread out): rule eliminates freerider problem

2. no government taking (no compensation) if property would’ve been destroyed anyway – Surocco v. Geary
Negligence

I. Prima Facie Case

A. [Duty]: not to be negligent

B. negligence: conduct contrary to standard of care (Hand formula, etc)

C. causation: negligence caused the harm

D. damages

II. GARDEN VARIETY Negligence

A. Duty

1. To whom duty is owed (see DUTY section)

a. common carriers to passengers: Andrews v. United
2. reasonable person standard (consider difficult of varying exceptions)

a. objective standard for idiots – Vaughan
b. objective standard for elderly (unless completely unconscious – bunker standard) – Roberts v. Ramsbottom
c. objective standard for the insane – Turner
d. objective standard for professionals – Frederick v. Castora (trucker)

e. HIGHER standard for above normal capacity (brain surgeon)

f. Subjective for physical handicap (ex. Reasonable blind person)

g. Subjective for kids = actual age + intelligence + experience

(Factors: easily distinguished = notice to others; physical barriers)

· “conclusive presumption”: not neg unless significant superior capacity – Price v. Kitsap Transit

· Same standard as adults if doing adult things (skiing): no notice

· Difference between kids and beginning adults?  Bright line rule

B. Negligence

1. Ordinary care: P’s burden to show absence – Brown v. Kendall
a. standard of care: a jury issue – Pokora (train case)

b. expert witnesses (permitted to give opinion)

· ct evaluate reliability of witnesses before giving it to jury – Daubert
· NO non-scientific expert testimony (no basis for opinion) – Kumbo 

2. Hand Formula: B-PL (includes anything of value, not just money)

a. Accounts for B-PL of not only THIS case, but broader implications

· Greene: mechanic needing to give warning

b. if not foreseeable, cannot be accounted for => no negligence

· slip & fall cases: whether owner had NOTICE

3. Custom as standard of care

a. industry standard = reasonable care – Adams v. Bullock (kid w/ wire)

· B-PL already calculated, built-in, 

b. Custom is not conclusive (custom = minimal care < due care)

· Required to keep abreast of technology, do more than industry standard – Andrews v. United Airlines (overhead luggage)

· Liability turns on interpretation of what “custom” requires

· Mere conformity w/ custom does not bar liability – T.J. Hooper
III. Negligence PER SE 

A. Questions to ask

1. Was the statute actually violated?

2. If violated, is the violator excused? – up to judge/jury

a. excused if reasonable to violate – Tedla (walk on wrong/safer side)
3. Did the violation cause the harm? (See CAUSATION)

4. Was the purpose of statute to avoid this kind of harm? 

Did violation of statute increase the risk of this kind of harm?

a. Purpose shows FORESEEABILITY of harm: if not foreseeable/not purpose, cannot deter behavior

b. Purpose can be interpreted broadly or narrowly!!

Ex. Medical licensing statute: Brown v. Shyne: injured by imposter doc

· broad: protect from unlicensed practitioner

· narrow: protect from unskilled practitioner

· statute changed: practice w/o license => negligence per se

5. Is P within the class that the statute was designed to protect?

B. Compliance = minimal care < due care

IV. RES IPSA (“the thing speaks for itself”)

A. Elements (P has to show):

1. more likely than not due to negligence (eliminates “no one negligent”)

a. usually based on OTHER cases, similar incidents, hunches; based on inferences & circumstantial evidence

· Surgery tool left inside patient

· Falling barrel – Byrne v. Boadle
2. D had exclusive control of instrumentality (eliminate “3rd party negligent”)

a. Ybarra v. Spangard(p.90): “joint enterprise”: consolidate multiple Ds into one w/ exclusive control under respondeat superior

b. Martinidig (CA): hit-and-run vehicle accessible by 2 people, BOTH liable = “joint and exclusive control”

c. Larson v. St. Francis Hotel: no exclusive control over chair flying out of window b/c if had to monitor, B >> PL (control TOO expensive)

· but exclusive control if had notice of activities – Connolly v. Nicollet Hotel (hotel memo on disturbances)

3. Show self was not negligent (eliminate “P was negligent”)

B. Notes

1. Once P meets 3 requirements, burden shifts to D to show NOT negligent

a. CA Evidence Code 646L: if D rebuts negligence, shifts back to P

2. Courts don’t like purely statistical cases

3. res ipsa is a irrebuttable presumption: NO allowance for comparison or expert witness testimony (contradicts comparing with what’s happened in previous cases?) – Newing v. Cheatham
V. Respondeat Superior (RS)

(REMEMBER: still identify whether employer can be held DIRECTLY liable for negligence in hiring, had notice of negligence, etc.)

A. Elements

1. Employee

a. not independent contractors

b. TEST: whether principal controls or has a right to control HOW the agent performs the job

2. Commits tort In the scope of employment 

a. YES if detour: close/related to duty

· Mary M: raped by police officer – committed by virtue of power conferred on him

· Ybarra: “joint enterprise” negligence during surgery

· doctor in charge = principal: had right to control how agents (nurses, etc.) performed the job

b. NO if frolic: so far from duty that it’s unrelated

· commit arson under title of fire marshal

· sexual misconduct of Catholic priest

c. Other factors

· whether sufficient deterrence exist in direct liability

· whether vicarious liability will OVER deter

· John R: holding school liable for teacher sexual misconduct would over-deter and eliminate beneficial program

B. policy reasons

1. compensation: employer has deeper pockets, more likely & able to pay

2. deterrence: incentive for employer to be more cautious in screening, hiring, supervision, reducing danger of activities

3. fairness/justice: injury result from business activities

4. economics: injury = cost of doing business – can spread loss

VI. MEDICAL MALPRACTICE 

A. Medical Injury Compensation Reform Act (MICRA)

1. cap non-economic damages to $250,000

2. limit contingency fees on $50,000 increment: 40%-33.3%-25%-15%

3. deduct collateral sources: can consider P’s other incomes due to injury

4. 90-day notice before filing suit: encourage settlements

a. Federal registry: now reports ALL settlements – more cases go to trial

5. limit possible extensions of statute of limitation

6. installment payment provision: instead of lump sum

(only for negligence, not for battery, IIED, etc.)

B. Custom = standard of care 

(expert witnesses establish  1) custom and 2) whether met standard set by custom)

1. custom = standard of care = conclusive –  Robbins v. Footer
a. contrast with T.J. Hooper case

b. Colorado Sup Ct: still negligent if do not use available scientific safeguards in HIV-infected blood and blood bank case

2. Local vs. national standard (established by expert witnesses)

a. same community rule 

b. similar community: “close enough”

c. national: all get same info, same standard to be certified

· “respectable minority” is not adequate, must advise of mainstream treatment (if uniform opinion exists)

· if under-qualified, held to same standard for performing doctor’s duties unless in emergency

d. none needed in res ipsa cases

C. Informed Consent 

(Neg = failure to disclose; Cause = patient would’ve opted for something else)

1. Reasonable patient test: Korman v. Mailin  (scars from breast reduction)

a. TEST = “reasonable patient” would want to know information

· expert testify to risk & probability

· jury decide whether info is something an average patient would want to know, NOT what doctors customarily inform

b. need to be verbal/specific: general consent forms not enough

c. not required to discuss OBVIOUS risks, can withhold info if telling patient will be bad  – Cobbs v. Grant
2. Beyond Informed Consent

a. need to inform of risk of NOT consenting – Truman v. Thomas
· ALL risks?  Material risks?

a. Patient should have choice to take risk – Matthies v. Mastromonaco
3. Schultz: “Patient Choice”: right to be informed of all procedures taken and not taken.  (Efficient?)

4. battery? (theory: didn’t consent to unreasonable/negligent procedure)

a. rejected by cts: battery reserved for entirely unconsented procedure

b. no INTENTIONAL deviation from consent

VII. LEGAL MALPRACTICE 

A.  ELEMENTS (Togstad v. Vesely)

1. attorney-client relationship existed (duty)

a. existed b/c D did not qualify legal advice, and P relied on advice

2. D acted negligently OR in breach of contract (negligence) – standard practice

a. failed to perform minimal research

b. did not inform of statute of limitations

c. did not obtain medical records

3. Acts were proximate cause of P’s damages (causation)

4. BUT FOR D’s conduct the P would have been successful in their case (damages)

a.  “Lost Chance” theory: get percentage recovery damages

b. CA: “more likely than not” – must show at least 51% of winning – recover in FULL

c. D’s burden: disprove that P’s case would’ve/could’ve won

5. Notes

a. ct refused to deduct contingent fee P would’ve paid – not reward D for malpractice

b. punitive damages in med mal case => compensatory damages in legal mal

B. Difference from Medical Malpractice

1. must try TWO cases in order to show causation

2. nature of system: one side HAS to lose, hard to attribute to attorney performance

3. standard of care: no custom, not clear cut

C. Common causes for legal malpractice

1. failure to calendar property – res ipsa

2. failure to be clear in declining/withdrawing from a case

3. client’s counter-claim for suing client for fees

4. inadequate knowledge of law

5. poor client relations: failure to include client in decision-making

D. Criminal law malpractice: no liability

1. criminal defendant BENEFITS from inadequate counsel

2. Holiday: D convicted of murder, overturned on inadequate counsel, sues for time spent in jail + NIED – awarded $800,000

a. later: ct eliminate ED damages – no recovery unless Ds prove themselves innocent

3. DAs are immune, PDs are not

DEFENSES to NEGLIGENCE

**** REMEMBER TO FIND PRIMA FACIE CASE FIRST!!!*****

I. Defenses

A. Contributory negligence: P’s neg was “but for” cause of harm (at least part)

1. Old rule of law: P’s contributory neg = complete defense

a. only trumped by D’s recklessness, intentional act or last clear chance (D had last opportunity to avoid harm caused, even though P was neg – Davies v. Mann)

b. NOW: preserved in case of socially offensive behavior

· serious violation of law bars recovery – Barker (making pipe bombs), joyriding

B. Comparative 

 (degree of fault (blame-worthiness) and proximity of causation mixed together)

1. pure (in CA): P’s recovery reduced by % of P’s fault (even if P is primarily at fault)

2. Modified I: P recover % if fault is “not as great as D’s” (up to 49%)

3. Modified II: P recover % if fault is “not greater than D’s” (up to 50%)

4. Schwartz: comparative is preferable to contributory – complete defense would be anti-safety

5. compared negligence to intentional tort – Scott v. County of LA (95% fault to landlord, 5% to rapist)

C. avoidable consequences: P’s failure to mitigate damages

1. BARNETT: doesn’t make sense – already calculated as part of comp neg

2. 2 categories of damages

a. would’ve occurred anyway (ex. Bruised ribs in car crash w/ seatbelt)

b. wouldn’t have occurred otherwise (smashed face w/o seatbelt)

3. question: whether negligent in the first place NOT to wear belt

D. express assumption of risk (written releases)

1. Pre-80s (Tunkl) - cts likely to reject written releases 

· Post-80s: cts likely to uphold – making things too expensive

2. CA: can only assume foreseeable risk – Leon v. Family Fitness (sauna bench collapsed under P)

3. Cannot assume risk if violates public policy, even if release is clear: Dalury (release would diminish incentives for ski resort to be careful)

E. Implied assumption of risk: “voluntary encountering of known risk”

1. no prima facie case for negligence (B>PL) because people WANT to assume risk as part of fun – Murphy v. Steeplechase (the “bopper”); sitting in unscreened section at baseball game

2. no A/R if not voluntary, coerced to take risk: employees, rescue (Eckert)

3. no A/R if risk wasn’t “known” (ex. Hippo attack)

4. Seat belt cases: questions to ask

a. is failure to buckle up negligent?

· CA: jury cannot be instructed to find neg per se

· Negligence has to be finding of fact

b. How much harm apportionable to failure to buckle up?

· requires expert testimony

c. Who is responsible for harm attributed to not buckling up?

· option: automatic % deduction from D’s fault

· option: cap the % of recovery that can be reduced

5. CA: A/R is NOT a complete defense = Merged into comp negligence (Gonzalez v. Garcia)

6. CA: A/R after Knight v. Jewett (see handout)

a. A/R in light of comparative negligence

· primary A/R: no duty to prevent particular risk  => P has no PFC

· complete defense for D

· 2ndary A/R: PFC exists + D breached duty => determine P’s comp

· merged into comparative negligence

b. reduced duty for CO-PARTICIPANTS in ACTIVE sports

· reckless or intentional – NOT merely negligence

· listed: hockey, skating, football; not hunting (special danger)

c. non-co-participants liable if INCREASE risks beyond what is INHERENT in the sport (also applied to co-participants)

· skiing drunk (Freeman); signs on slope

· cts decide what is “inherent risk” as an issue of duty

d. risky/usually risky activity => reduce recovery automatically

7. Firefighter rule: A/R is still complete defense

a. FF cannot sue for injury from negligent starting of fire – Zanghi 
· TEST: is risk part of increased risk inherent in job description?

· FF rule applicable only if risk is FORESEEABLE - Stapper
8. A/R a defense only for negligence, NOT intentional torts – Barnette 

II. Rights among defendants

A. Joint & Several Liability (each party can be held liable for entire judgment)

1. after reduction according to % of P’s neg, any D still may be liable for entirety of remaining judgment - American Motorcycle
2. Proposition 51 – “Deep Pocket” initiative

a. abolishes J&S for non-economic damages

b. subject to only % of non-economic damages according to % of fault 

c. still may be liable for entirety of economic damages

B. absent tortfeasor

1. fault of absent tortfeasor still needs to be considered for purposes of assigning liability under Prop. 51 – Du Fonte (but may still be liable for economic damages from fault of absent party)

C. insolvent tortfeasor

1. Uniform Act 2(d) (p.390)

a. unclaimed % split between P and D based on % of fault

D. contribution & indemnity

1. indemnity: by virtue of contract, or via vicarious liability

a. get full reimbursement from co-defendant(s)

2. contribution: recover other D’s share of judgment

a. pro rata: divided between # of D under contributory negligence

b. now: based on % of fault under comparative negligence

c. via cross-claim: subject to/bound by same findings of the jury

d. via cross-claim: different jury may find different % of fault

· collateral estoppel: findings of fault not binding if not party in suit

E. When D1 settles: can D2 still get contribution to settled D1?

1. 1st Uniform act: D1 remains liable in spite of settlement – no one settles

2. 2nd Uniform act: good faith settlement releases D1

a. pro tanto: D2 liability reduced by amount paid by D1 in settlement

b. pro rata: D2 can only be held liable for ½ of leftover judgment

c. section 6: P can recover only D2’s % from D2

3. Good faith settlements

a. ct holds mini-trial to determine whether settlement was legit

b. Tech-built: whether it’s in ballpark of what’s reasonable for D to pay

c. Mattco Forge: Ct rejected settlement

· D paid less than share, even though still had insurance coverage left

Causation

I. CAUSE IN FACT (“But For”)

A. Definition: “but for” action of party, injury would not have occurred

1. need only show “more probably than not” for ONE possibility, no need to eliminate all possible causes for recovery – Stubbs

2. cts don’t like purely stats cases – Hancock (3 out of 4 machines bought from D)

B. Lost Chance: recover for lost % chance of survival

1. CA: no recovery unless lost chance > 50% - Dumas 

2. Loss of opportunity can be recovered to capture negligent actors – Falcon 

(Schroeder’s theory: punish for negligence, causation => harm irrelevant)

3. Sup Ct: limited to life/death, not in physical injury cases

4. Important for disease that never has more than 50% of survival, otherwise doc would never be liable for being negligent

C. Increased risk of harm

1. cannot recover for “increased risk of future disease” unless reasonable medical probability of risk is > 50% – Mauro (asbestos exposure => injury)

a. no recovery unless actually HAVE some manifestation of disease

2. Potter: exposure, but no conditions yet

a. Cannot recover for fear of cancer unless > 50% of developing cancer or have physical injuries (define broadly vs. narrowly)

b. limited to carcinogens, toxic substances: get around HIV/AIDS

a. bad actor exception: if D qualify for punitive damages, no need for 50%, but still req “significant”

D. Multiple Defendants

1. both Ds were negligent at least 50% + instrumentality was known

· both liable – Summer v. Tice (less useful when Ds > 2 because culpability is diluted)

· burden shifts: P need only show inference, D has burden to negate culpability

2. when a lot more than 2 Ds, each D liable for its national mkt share – Hymowitz (DES case)

a. manuf cannot exculpate self, but strict liable if P can single out

b. Prof. Schroeder: liability based on creation of risk (difference: DES cause HARM, not just risk)

c. Applied only if product is fungible (same composition): not asbestos

3. Variations

a. changes in causation req as # of Ps and Ds increase (ex. Class action)

b. exposure to multiple risks (ex. Robinson: 20% asbestos, 20% smoking, 60% other; what to do?)

II. PROXIMATE CAUSE 

DEFINITION: D’s conduct increases the risk of causing the harm suffered by P

A. Foreseeablility of increase risk of THAT specific harm

1. TEST: was intervening event/conduct FORESEEABLE? – Berry (speeding trolley + falling tree)

a. lightning falling on ambulance is unforeseeable (Prindham), but ambulance crashing due to high speed is foreseeable

b. faulty trunk => accident in parking lot is not foreseeable (Ventricelli), but accident on side of hwy is foreseeable (Betancourt)

c. no causation if disconnect between negligence and harm – Harpster (slipped on ice while calling for dog escaped thru hole in fence)

B. Pigeon Holes (see handout)

1. Foreseeable P, unforeseeable type of harm

a. liable if harm is direct & immediate – Polemis
b. liable only if particular damage was foreseeable – Wagon Mound
(remember to separate negligence and causation issues!)

2. Foreseeable type of harm, unforeseeable manner

a. take P as you find them - Steinhauser (Eggshell Skull)

· more general definition of “type of harm” = more foreseeable

b. Liable if type of harm foreseeable, even if exact actualization was not – United Novelties (rat flambe); Hines v. Morrow (peg leg caught in mud hole)

c. Not liable if type of harm was not foreseeable – Dillon (can reduce damages if kid would’ve dies w/o electrocution)

3. intervening act: restarts risk after it had “come to rest”

 (intervening: factual interference between P and D

superceding: legal break in chain of causation)

a. no liability if intervening act is unforeseeable – McLaughlin

b. suicide cases: still liable if foreseeable under “irresistible impulse”

4. unforeseeable P

a. no duty owed to unforeseeable P => no negligence b/c PL was not foreseeable – Palsgraf (fireworks at train station)

b. rescuer is foreseeable P b/c D created situation to necessitate risk – Wagner
5. remoteness in time and space

a. liability ends when recovery is complete – Wagner v. Mittendorf (liability b/c leg broken by D had not completely healed)

6. policy cut-offs: no recovery for second injury, ED, purely economic harm

NIED

I. General

A. In CALIFORNIA

1. NIED action does not survive deceased

2. Requires underlying tort: NIED is not a tort in its own right

* IDENTIFY UNDERLYING TORT FIRST!! *

II. Rules

A. Impact Rule: no recovery for NIED w/o physical impact - Falzone
1. bright line rule: limits recovery, but 

2. non longer used

B. Zone of Danger: no touch required, but must be in zone w/ potential of injury

1. Prima Facie Case

a. zone of danger for physical impact

b. reasonable fear of safety

c. severe emotional distress

2. rationale: limit to people who may be suing anyway for physical injury

3. Quill: Plane takes 34,000 dive, pulls out => CA: $2 million

4. Benson: HIV+ OBGYN wears 2 gloves, later find out not enough, warns patients by mail, 0/50 infected.

a. Ct: zone of danger = actual physical exposure

· ISSUE: exposure to blood?  To virus?

b. Battery claim?  Similar to Ashcraft (non-family blood => HIV)?

· practical difference: patients not infected

· cts generally reject battery claim against docs

· uninformed consent = negligence

5. Potter(CA): fear of toxic harm – restricted to toxics

a. qualified for intentional bad actors?

6. Kerins(CA): doc performed surgery when infected, got results AFTER

a. Sup Ct: “more likely than not” test for getting disease before recovery for NIED (same test for battery)

7. Williamson(NJ): pricked by negligently disposed needles

a. CAN recover for fear of AIDS if situation is one in which

· reasonable person would have reasonable fear

· based on what’s known about how AIDS is spread

b. CA variation: pricked by needle in Macy’s

· TEST: recovery only if P prove “detrimental change” to the body

8. Gammon (Maine): expecting father’s items, got severed leg

a. New test: foreseeability

· relatives of deceased are particularly vulnerable

· BUT hard to separate original and additional distress

9. FELA (?): Sup Ct – zone of danger rule under FELA

C. Bystander: beyond zone of danger => slippery slope?

1. Prima Facie Case (from Dillon)

a. LOCATION: P near scene of accident

b. OBSERVANCE: Contemporaneous observance of accident

c. RELATIONSHIP: Close relationship between P and injured

d. RESULTING PHYSICAL (?) INJURY: Severe emotional distress

2. Dillon (CA): child killed in street in front of mother and sister

a. resulting physical injury = shock to nervous system

3. Portee v. Jaffe: mother watched son trapped in elevator for 4 hours

a. applied Dillon: no physical injury requirement

4. Ochoa: kid dies in infirmary after mother leaves

a. ct: recovery does NOT require sudden occurrence/accident

· applies to any medical malpractice case where family member witnesses death?

D. Direct Victim

1. Prima Facie Case

a. foreseeable victim

b.  pre-existing relationship (Burgess)

2. Molien: wife wrongly diagnosed for syphilis => marital discord

a. If applied Dillon: no accident => no recovery

b. Ct: separate direct victim consideration => recovery

· husband = victim b/c he had to be tested himself

· foreseeable victim, BUT not at scene of accident

3. Kately (CA): boat kills girl’s best friend; “just like a daughter”

a. ct: not related under Dillon, but DIRECT VICTIMS

· users of defective product = reasonably foreseeable

4. Thing (CA): mother did not see/hear, nearby, told of accident later

a. ct: 3 factors are REQUIREMENTS for recovery

- 

b. Dillon establish requirements as contrasts, distinguish Ochoa as meeting requirements

c. Molien criticized but not overruled: direct victim survives but foreseeability is eliminated

5. P watches plane crash from ground

a. under Dillon: no recovery

b. CA: no recovery b/c extended liability of watching airplane crash would dilute pool of recovery

6. Burgess: doc order caesarian, baby suffers brain damage

a. mother present at scene, closely related, but didn’t observe

b. ct: mother = direct victim rather than bystander

c. TEST: pre-existing relationship with D => direct victim

7. Huggins: overdose by drugstore, baby is ok

a. not bystander: observed accident but didn’t know it as such

b. not direct victim: distinguished from Burgess

· TEST: must be “patient” in same transaction (?? 11/9/99)

8. Battalla (aka Palm Springs) tram accident, some killed, survivors splattered w/ blood

a. ct: direct victims can sue under zone of danger => depublished

9. Wooden: D drives into P’s car, P’s car almost strikes P

a. ct: zone of danger AND direct victim

b. TEST: P = direct victim when duty is owed/breached

** ANY victim of negligence = direct victim 

· imposed by law

· assumed by D

· special relationship: includes “preexisting relationship”

c. duty = drive without imperiling P

10. Lawson: plane falling from sky, feared injury

a. Wooden rejected: duty discussed in Molien limited to specific facts

b. 7 factors required to determine duty => show strength of negligence

c. car crash (Wooden) vs. plane crash (Lawson)?

· bystanders not relevant for planes except in crash cases

11. Elden v. Sheldon: unmarried couples

a. no special relationship under Thing (limited to specific relationships)

· burden of determining “stable and significant”

12. Dunphy v. Gregor: P witnessed death of fiancée

a. recovery permitted

b. “special relationship” = jury question

13. Johnson: baby abducted from hospital, returned 4 ½ months later

a. if in CA: no bystander recovery – didn’t witness

· but “special relationship” (patient of hospital)

· Burgess: duty owed to mother = direct victim

b. Ct: no duty to P, only to baby => no vicarious recovery

III. Unresolved issues

A. extensions?

1. require physical injury?

2. Allow recovery whenever injury is foreseeable and harm results?

3. Go back to zone of danger?

4. Bystander vs. direct victim?

5. Direct victim 

a. in non-medical cases (ex. Kately)?

b. Does zone of danger rule still exist separately under Dillon?

c. Does it serve any deterrent effect since other actions exist?

Duty

· Even if duty exists, no liability if NO negligence!!  Analyze BOTH!
· question of duty: court decides liability, NOT jury

I. Exceptions to “no duty”

A. General Exceptions (helps to single someone out of situation)

1. D has himself caused the danger

2. D owns premises

3. D is a member of the family

B. Issues

1. who’s subject to obligation?

2. What standard of liability?  Strict liability?  Negligence?

a. statutes tips B-PL equation: grave harm vs. no expense

=> no threat of negligence for coming to someone’s aid

3. What extent of rescue?

4. What is the role of P’s conduct?

II. Affirmative duty TO act

A. D starts to aid => must exercise reasonable care – Farwell v. Keaton (ice beaten-up friend, left in car on driveway)

1. Restatement: slightly different

a. assumes obligation/duty by acting => require not to be negligent

b. BUT need proof that P is made worse off for liability

B. Special relationship => duty to act

1. Farwell v. Keaton: social companions

2. Common carriers

3. No special relationship between social host and guest b/c no custody/expectation of protection – Harper v. Herman (P dives into shallow water, D didn’t warn)

C. Owners of property

1. generally (from Carter v. Kinney)

a. trespassers: not to willfully/wantonly harm

b. licensee: make P aware of dangers known by D

· P’s own awareness lowers duty: If already obvious, no INCREASE of risk if D does not warn (if obvious, no PFC for negligence?)

c. invitee: reasonable care to warn of find defects = negligence

· TEST

· business invitation: not just social

· material benefit: MONEY (cost of doing business)

d. categories do not apply if

· owner engaged in affirmative activity => regular negligence

· condition of premise => willful or wanton danger

2. CA property owners: subject to ordinary standard of negligence 

a. Rowland v. Christian (172): same duty regardless of category

(broken faucet – not obvious, D knew but did not warn)

b. CA §1714 (172): liable for want of ordinary care of skill in the management of his property or person (used in Rowland)

· meant to conform to common law, ct used to suit its purpose

· accounts for comparative negligence

c. CA §847 (178): “rob me, sue me” statute

· no liability if charged and convicted of committing/attempting to commit one of 25 offenses

3. Crime as danger on the premises

a. TEST: whether prior similar incident => notice to landlord

· Broad vs. narrow construction of “similar prior incident”

b. CA: flip-flop

· Isaacs: no prior incident required – not fair to first victim

· regular negligence

· Ann M: NO duty w/o prior incident – random crime is not foreseeable

· Sharon P: location-based duty – parking garage is SO dangerous as to require extra security

· UNRESOLVED: does something need to happen first?

4. rationale

a. home = castle: ensure that B-PL is not too high in preventing harm to unwanted guests

b. limit liability by limiting duty

c. natural occurrences: require affirmative duty?  Duty to refrain from negligence?

Strict/Product Liability

I. STRICT LIABILITY (for activities)

A. Justifications

1. Fairness: cost of doing business

2. Deterrence: incentive to increase safety

a. not foreseeable, no deterrence => no SL – Hammontree v. Jenner
3. Efficiency: manufacturers are the least-cost avoiders (info, insurance) 

B. Ultra Hazardous (1st Restatement)/Abnormally Dangerous (2nd) activities

1. SL if brings on his land unnatural and likely to do mischief – Fletcher v. Rylands (reservoir flooded P’s coal mine)

a. does not apply in Texas b/c of aridity – Turner v. Big Lake Oil
2. fault principle, not SL for industrializing society – Losee v. Buchanan (NJ exploding boiler)

3. Economic/fairness: cost of doing business w/ extremely hazardous activity – Sullivan v. Dunham (dynamite hurls wood, kills P on hwy); Yukon (store dynamite, thieves cause explosion = liable even if unforeseeable)

a. similar to Knight: recovery reduced just for engaging in something dangerous, even if not negligent

4. Indiana Harbor v. Cyanamid (444): chemical spill while in transport

a. six factors

(1) risk/probability of harm was great

(2) the harm, if materialized, COULD be great

(3) could not be prevented by the exercise of due care

· technology issue: unavoidable risk

(4) activity was not “common usage” 

(5) activity was inappropriate to its location

(6) value of activity to community did not offset risks

C. considerations

1. what constitutes “abnormally dangerous”?

a. are the factors measuring B-PL?

2. will SL increase care?

3. Why not extend SL to ALL commercial activities?

a. don’t want to over-deter common activities

b. P may be the lease cost avoider (how?)

4. Culture of state: oil drilling is NOT dangerous in TX

5. CA: ct refused SL for gun itself, but neg applies to mkting

II. PRODUCTS LIABILITY 

A. Prima Facie Case

1. Duty

2. Negligence/Defect

3. Causation

4. Harm

B. Reasons for Strict Liability

1. deterrence/safety: reduce risk

2. consumer’s expectations of safe product 

3. economic loss spreading

4. fairness: cost of doing business

5. efficiency: achieve same result of chain of warranties (negotiation costs)

C. Detailed consideration

1. DUTY (to whom?  What level?)

a. duty to ULTIMATE user (foreseeable P), not just direct purchaser – MacPherson – under Warranty of fitness for a particular purpose

· contract basis only compensate ultimate user, not 3rd parties

· SL via warranty in food cases – Ryan v. Progressive Grocery (WHY?)

b. Duty to 3rd party = strict liability – Elmore 

c. Duty of manufacturer = Strict Liability – Greenman 

· different from res ipsa: no need to identify specific P for “exclusive control of instrumentality”

· easier to trace back to manuf then if applied SL to driving cases (ex. Hammontree)

d. Duty (leading to SL) cannot be waived – Henningsen, but economic damages can be disclaimed

e. Duty of retailers, lessors = Strict Liability – Vandermark
· can pressure manuf: indirectly enhance safety

f. Duty of successors = SL if continue same product line – Rosalez (CA)

g. duty of seller of used product = negligence – Tillman v. Vance
· no connection with manuf, cannot apply pressure

· lower expectation when purchasing use product: primary A/R

· warranty in place if advertised “as is” – express warranty

h. Duty of landlord = no control over products, no SL – Peterson 

i. Statutes of Repose: after given period, cannot sue for defect, duty ends

2. DEFECT: not just any product, but only defective ones – not over-deter

a. Manufacturing: deviation from intent of manufacturer

· manuf is NOT negligent (B > PL) for not detecting deviation, but SL

· TEST: must show defect existed when product left seller, but no need to isolate negligent party as res ipsa would require)

b. Design: condemns entire product line, not just deviation

· Defect = unreasonably dangerous for a FORESEEABLE use (not misuse)

· CA: defective = “unreasonably dangerous” – Barker 

· Step 1: consumer expectation test

· if ordinary consumer can have expectation, then SL

· food: foreign vs. natural objects – Mexicali Rose
· no expert testimonies on r/b – Soule
· very low burden of proof on c/e Campbell (photo)

· even if manuf also didn’t expect – Morton (asbestos)

· can only help P, not D

· if D passes c/e because of “open and obvious” then shifts to r/b test – Camacho 

· criticism: subjective, defied definition, reasonableness?  Would res ipsa suffice?  Is ct ruling contrary to mkt outcome (required vs. optional features)? Inconsistent findings by different juries (Dawson)?

· Step 2: risk/benefit test (if complex case, cannot use c/e)

· Burden on P to show design caused harm

· show DESIGN, not just product, caused harm by showing alternative design (not necessary if time already exposed defect)

· design cannot be so different that it becomes another product – Dreisonstok (micro-bus)

· BUT under c/e, D cannot rebut w/ expert testimony!

· Burden on D to show benefits of design > risk

· Can use expert witnesses, give B-PL analysis

· Most states: negligence liability, SL only for manuf defect, res ipsa (retailers liable), c/e cases

· New Restatement: only r/b test; c/e only for food and used products

· requires foreseeability => state of the art question

· state of the art: of THEN or NOW? CA’s 4 cases

· Brown: test = “known or reasonably scientifically knowable” for drugs (don’t want to over-deter R&D for “necessity” product)

· Anderson (asbestos): test = known/reasonably knowable in community (not manuf’s own B-PL analysis)

· Carlin: test = hybrid = actually know/reasonably scientifically knowable (not own B-PL, not pure speculation)

· audience of warning: docs, not patients – don’t have to warn about the obvious side-effects

· P’s burden on reasonably knowable, D can rebut

· Non-drug design defect: ??

c. failure to warn 

(easier to sue to warning since defect becomes more negligent-like)

· similar to informed consent: P would’ve acted differently if warned
· “heeding presumption” – D’s burden to show lack of causation
· whether warning was adequate = jury question – Hahn

· require warning even if unforeseeable misuse b/c cost is minimal – Moran 
· no need to warn in 2nd language – Ramirez (CA)
· problem: warnings lose effectiveness when too many
3. CAUSATION = proximate cause (link to defect), not just cause in fact

a. when different manuf of parts involved: question of whether risk had “come to rest” before the intervening transaction – MacPherson
b. no proximate cause if consumer wouldn’t have chosen safer optional feature had it been available – “bopper” rationale: risk = part of the fun

· same outcome under SL and Negligence

c. no prox cause if MISUSE (also affect DEFECT and DEFENSE): use is not foreseeable

· similar to informed consent: prudent person would’ve acted differently

D. DEFENSES 

1. P’s fault: how to compare SL with comparative negligence?

a. CA: apply comparative negligence if P’s negligence (intoxication) activated the defect (bad door lock) – Daly
· 3rd-party AND P’s negligence can be set off – Whitehead
2. purchase product KNOWING defect, pays less = A/R (?) – Elmore
a. but cannot waive rights of 3rd parties

3. manuf not liable if modified – Jones v. Ryobi
a. other states (CA?) require that modification is NOT foreseeable

4. preemption?

E. Defective services?

1. Issues: how to define defective service?  Apply SL?

a. whether professional?  Essential service?

b. Similarity to sales – leave w/ some of product?

c. Diff between defective service and rendering service w/ defective product

d. Call product “service” to evade SL?

2. CA: rejects SL b/c pharmacists = professionals – Murphy 

3. No SL for medical services simply b/c hypothetical/ideal doctor can perfom it perfectly (would over-deter) – Hoven v. Keible
4. SL for beauticians: not professionals – Newmark
Damages

I. Non-death actions

A. compensatory damages

1. medical expenses (discounted to present value, taxable)

a. collateral source rule: payment from elsewhere is NOT deducted from D’s damages – CA: overruled by MICRA (see p. 9)

2. lost wages (discounted to present value, taxable)

a. income trajectory of P in line of work: likely success of P in her work

3. pain & suffering (non-economic = subject to Prop. 51, not taxable)

a. deterrent value: same economic reasoning as NIED

b. CA: p&s barred if victim dies before judgment

4. loss of enjoyment of life: separate from pain & suffering?

a. cannot recover if not aware – McDougald
b. cannot recover separately from pain & suffering – McDougald
c. CA: can recover economic benefits P would’ve received if life expectancy wasn’t shortened – Overly
II. Death actions

A. Survival Action

1. CA: survival action = deceased survived accident for period of time

a. P&S for window of suffering to family 

2. punitive damages available

B. Wrongful death action

1. no punitive damages b/c based on statute

2. relative’s financial loss from death of breadwinner = pecuniary harm

a. kids, homemaker, children: calculate replacement costs

b. CA: statutory provision for recovery for loss of child’s companionship

III. Punitive Damages

A. standard

1. basic test applied: recklessness

2. CA §3294: require “malice, oppression, fraud”

3. CA: evidence required on wealth of D in evaluating punitive amount

· make it HURT!

4. problem in applying to product liability cases

a. punitives for both failing and not failing B-PL

B. for violation of due process (Sup Ct)

1. degree of reprehensibility of conduct

2. disparity between harm suffered and punitive damages

3. difference between punitive and compensatory damages
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