I. Acquisition by Find

A. General Rule: A possessor prevails against all but the true owner and a prior possessor prevails against a subsequent possessor.

1. E.g. Armory v. Delamirie: Chimney sweep who found the jewel has a superior claim than the subsequent jewel who removed the jewel from the ring. 

B. Finder v. Owner: A finder is entitled to possession as against all but the true owner.

1. Objects found in a home are usually awarded to the owner of the premises.

But, in Hannah v. Peel, a court awarded the brooch found in Peel’s house to the soldier who found it because Peel had never been in physical possession of the house and Hannah was not a trespasser because the government had lawfully requisitioned the house. 

2. Objects found in a public place: 

a) If the object was mislaid, i.e. intentionally placed somewhere and forgotten, then the property goes to the owner of the premises. 

E.g. In McAvoy v. Medina, the customer who found a pocketbook left on the counter at the store was not entitled to have the pocketbook on the grounds that it was mislaid.

b) If the object was lost, i.e. accidentally left by the owner, then the property goes to the finder. 

3. When the finder is a trespasser: The trespasser’s claim is inferior to the owner of the land where property was found.
4. Master-Servant Rule: When the finder is servant or agent of another then the property is the master or employer.
5. Ships:

a) Maritime: A ship that settled at sea remains the property of the owner until title has been abandoned. Finders are entitled to a salvage award.

b) Law of finders: A ship in territorial waters and whose title has been abandoned is the property of the owner of the land.

C. Bailments

1. Definition: A bailment is the rightful possession of goods by a person who is not the owner. True owner is the bailor and the person in possession is the bailee. A bailee must have actual physical control with an intent to possess.

2. Rights against 3rd parties: 

a) by bailee: A bailee can collect against a 3rd party but remains liable to the bailor.

b) by bailor: A bailor can collect against a 3rd party or the bailee, but not both.

3. Bailee’s duty of care:

a) Common law: Bailee’s standard of care depended on who receives the benefit of the bailment.

b) Modern trend: Bailee must use reasonable care under the circumstances.

4. Bailee’s duty to redeliver: A bailee is strictly liable for failure to redeliver. 

a) Exception: An involuntary bailee is only liable if negligent when delivering goods to the wrong person.

II. Adverse Possession 

A. Requirements: 

Adverse possession is possession of property that is (1) actual entry giving exclusive possession, (2) open and notorious, (3) adverse to the true owner, (4) continuous for the statutory period. Adverse possession applies to real and personal property. 

1. Actual entry giving exclusive possession

a) Objective: Actual entry is possession that the community could reasonably regard the adverse possessor as the owner. 

(1) New York requires that actual entry absent a deed required the property be protected by a substantial enclosure or usually cultivated or improved.

E.g. In Van Valkenburg v. Lutz, the court held that the Lutz’s had not acquired the property through AP because the Lutz’s chicken coops and “junk” were not improvements.

b) Exclusive: An adverse possessor with exclusive possession can not share the property with the owner or the public generally. The possession can be shared with other adverse possessors. 

c) Starts the clock: The date of actual entry starts the statute of limitations. 

d) Sets the scope of property acquired through AP: 
(1) Generally, an adverse possessor will only gain an interest in the property that is actually occupied. 

(2) Exception for Color of Title: 
Actual possession under color of title is constructive possession that gives an adverse possessor rights to the property that is described in the defective deed.

(a) Color of title is a claim founded on a written document (e.g. a deed or a will) that is defective and invalid. 

(b) Constructive possession covers the property that the writing describes so long as the lots are contiguous and the lots belong to the same owner. 

(c) Superior to true owner: If the partial (i.e. actual) possession meets the requirements for adverse possession, the constructive possession is superior to the true owner’s claim.

(d) Superior to actual possession: [?] see #2, pg. 143
(e) Limitation: The actual possession must be reasonably proportionate to the constructive possession.

2. Open & Notorious

a) The possession must be open, notorious, and in a visible manner that “reasonably inform an attentive landowner about the presence of the adverse possessor.”

b) Caves: In Marengo, the court held that open possession of the entrance of an underground cave was not notorious to acquire sections of cave that extended beyond property.

3. Adverse & under a claim of right

a) Adversity: The adversity requirement differs among jurisdictions but generally for the possession to be adverse or “hostile” it must be without the owner’s consent and not subordinate to the owner.

b) Under a claim of right:
(1) Objective Restatement test & general rule: Possession is adverse if the actions look to the community as claims of ownership. The intent of the possessor, whether good faith (claim of title or mistake) or bad faith (trespassing or squatting), is not relevant. 

(2) Subjective test: The possessor must have a good faith belief that the possessor holds title. 

(a) Some states require the possessor have color of title as well.

(b) Some states say that good faith is okay, but not required.

(3) Aggressive Trespasser standard: A few states require that the adverse possessor know that the property is not their and intend to take it, i.e. adverse possession must be intentional.

4. Continuous for statutory period: 

a) Scope of Continuity: Possession is continuous if the possessor uses the property the way an average owner would use the property under the circumstances.

E.g. Howard v. Kunto: Summer occupancy of a beach house considered sufficiently continuous.

b) Abandonment breaks continuity: If the possessor intentionally relinquishes possession for any amount of time, the continuity is broken. 

c) Tacking by adverse possessor: Tacking of a predecessor’s adverse possession is allowed if there is a reasonable connection between subsequent occupants. 

(1) Exception: Tacking is not allowed if A2 kicks out A1 by force or if A1 abandons the property without transferring the claim to A2.

(2) English common law did not require privity between adverse possessor on the grounds that “Time runs against the true owner.”

(3) Rationale: Helps quiet title and is analogous to AP who acquires land when the deed described more than actually owned.

(4) Ailing Title: An owner who acquires title with an adverse possessor on the land acquires an ailing title.

d) Tacking by owner: The statutory period runs against the owner and all subsequent owners.

e) Disability Rule: If, upon actual entry by the adverse possessor, the owner is a minor,  of unsound mind, or imprisoned, then the owner may bring suit at the end of the statutory period or within 10 years of the removal of the disability, whichever is longer.

f) Sufficiency of an interruption: Possession is not continuous if the owner reenters the land openly and notoriously for the purpose of regaining possession. Generally, acts of possession are viewed objectively, i.e. the statute of limitations stops when the owner’s acts are ordinary acts of ownership that would give notice to a reasonable person.

5. Property tax payments (minority rule)

a) A minority of states, mostly western, require an adverse possessor also pay the property taxes to sustain an adverse possession claim.

B. Scope of Land Acquired through Adverse Possession

1. Actual possession & without color of title: An adverse possessor without color of title can only take title in land actually occupied or controlled.

2. Constructive possession (with color of title): An adverse possessor receives title in all the land described in the defective deed so long as:

a) the possession is in good faith, 

b) the lots are contiguous & owned by same owner, and 

c) the actual and constructive possession are not disproportionate.

C. Nature of Title Acquired by Successful Adverse Possession

1. Date of Title: Adverse possessor receives a new title that relates back to date of entry.

2. Title is non-transferable until a quiet title action is filed against the former owner.

3. Type of Title acquired: The adverse possessor acquires the same kind of title held by the present possessor at the time of entry.
 E.g. Where A enters against an owner with fsa:
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4. No mesne profits: Once a adverse possessor acquires new title, the former owner can not recover mesne profits, i.e. rent from the adverse possessor even if the statute of limitations had not expired.
5. Improvements:

a) Common law: Buildings and fixtures added to land where the adverse possessor is kicked off are the property of the true owner – even if the adverse possession was in good faith.

b) Modern law: 

III. Possessory Estates

A. Definitions.

1. Heirs are persons who inherit though intestate succession only. 

a) Common law, a spouse is not an heir. 

b) Modern statutes, spouse is a heir and succession is issue, if no issue, then parents, and if none, then collaterals.

2. Issue are descendents who take to the exclusion of other kindred. 

a) Distribution among issue is per stirpes, i.e. if any child of descendent dies before the decedent, then the child’s share goes to his children. 

b) Common law: primogeniture dictated a preference for the eldest son and sons over daughters. 

c) Modern law: children take equally. 

d) Out-of-wedlock children: 

(1) Common law: An out of wedlock child was filius nullius and could not inherit. 

(2) Modern law: A child can inherit from mother or father. 

e) Adopted children can inherit from adoptive and natural parents.

3. Ancestors are decedent’s parents, i.e. kindred of an earlier generation.

4. Collaterals are all blood relatives who are not descendents or ancestors, e.g. brothers, sisters, nephews, nieces, aunts, uncles, and cousins.

5. Escheat means to revert to the state. 

(1) Common law: Land would revert to the overlord and personal property to the Crown. 

(2) Modern law: Real and personal property escheats to the state it is located in.

B. Fee Simple: absolute & defeasible

1. Fee Simple Absolute

A fee simple absolute estate is of potentially infinite duration with  no limitations on its inheritability. A fee simple absolute cannot be divested. 

2. Fee Simple Defeasible

a) fee simple determinable 

(1) A fsd may endure forever but will automatically divests upon the happening of a stated event. Future interest can be held by the transferor (possibility of reverter) or in a transferee (an executory interest).

(2) Creation: 
(a) Motive or intent does not create a fsd, the language must limit the duration.
(b) Typical language creating a fsd is:

1. “to X so long as ___.” 

2. “to A until ___” 

3. “to A while___”, 

4. “the land shall revert”

E.g. In Mahrenholz v. County Board Trustees, the court interpreted “to be used for school purposes only, otherwise to revert to grantor’s heirs” to create a fsd.

(3) Alienability: A fsd is alienable, descendable, and devisable but remains subject to the condition. 
(4) Eminent domain: 

(a) The general rule is that the grantee is entitled to the eminent domain proceeds.

(b) Rest. §53 and Ink v. Canton indicate that the proceeds should be split between the holders of the fsd and the future interest.

(5) A minority of states, including California, abolished the fee simple determinable by statute.  

b) fee simple subject to condition subsequent

(1) A fsscs may be divested upon the happening of a stated event. 

(2) Divestment is not automatic; the right of entry must be exercised.

(3) Typical language creating a fsscs is “to X but if ____.”

(4) A fsscs is alienable, descendable, and devisable but remains subject to the condition.

(d) fssel

(1) A fssel automatically divests by an executory interest in a transferee upon the happening of a stated event. 

(2) There is also a reversion left in O.

(3) Grantee has fee simple but if stated event occurs, then a transferee’s executory interest is automatically invoked.
(e) In California:

(1) fsd abolished.  All fsd are treated as fsscs/fssel.

(2) Future interests for a defeasible fee is called the “power of termination.”

(3) Like right of entry, the power of termination must be exercised.

(4) Power to terminate is limited to five years after each breach.

(5) The traditional future interest divisions are still necessary when applying the Rule of Perpetuities. 

C. Fee Tail Possessory Estates

1. Definition.

a) A fee tail, indicated by language such as “to A and the heirs of his body”, descends along lineal descendents only.

b) Termination: A fee tail expires when all of A’s descendants are dead. 

c) Future interest in a fee tail is either (1) reversion to the grantor or (2) remainder to a transferee.

d) Common law: “To die without issue” was interpreted to mean an indefinite failure of issue.
e) Modern rule: “To die without issue is interpreted to mean that there is no surviving issue at the time of death, i.e. an definite failure of issue.

2. Fee tail generally abolished

a) The fee tail is generally prohibited in the U.S. 

(1) A few states (DE, MA, ME, and RI) allow fee tails but the estate can be disentailled by conveying of a fee simple by deed.

b) “To A and the heirs of his body and if A dies without issue then to B and her heirs” creates either: 

(1) a fee simple in A where neither A’s issue or B hold any future interest.

(2) a fee simple (determinable) in A however if A has no issue at the time of A’s death, then B receives a fsa.

(a) A. must have surviving issue (not a line of issue) at the time of A’s death.

(b) If A does have surviving issue, A is not barred from conveying a fee simple to a non-issue transferee.

(3) A minority of states create a life estate in A, remainder to A’s issue in fee simple.

D. Life Estate

1. In general.

a) A life estate is a defeasible estate that endures for a period of either the life of the grantee, pur autre vie, or determined by a class.

(1) A life estate indicated by “to A for life” gives A the land for the duration of A’s life.

(2) A life estate pur autre vie is a life estate whose duration depends upon the life of someone other than the present possessor.

(3) A life estate created in a class is generally not possessory until all life tenants die.

(a) A conveyance “to A’s children for life and at their respective deaths, to B” means that B takes interest as the children die.

b) The future interest of a life estate is either a reversion to the transferor or a remainder in a transferee. 

2. Fee simple preferred to a life estate.
E.g. In White v. Brown, Jesse Lide’s conveyance “to White to have my home to live in and not to be sold.” was found to be a fsa in White. The restraint on alienation was void as contrary to public policy.

3. Problems with a life estate:

a) Restricts alienation b/c a life tenant can not sell property unless all remaindermen agree.

E.g., In Baker v. Weedon, the elderly life tenant could not sell the land even though she was in financial need of the proceeds because the value of the land was appreciating and remaindermen did not want to sell yet.

b) Prevents leases b/c the life tenant can only lease subject to the lease terminating on the life tenant’s death.

c) Causes deterioration of property b/c the life tenant will not be able to secure a mortgage on a life estate.

d) Risks action for waste by the remaindermen and prevents life tenant from using property in most efficient manner.

e) Insurance: A life tenant is not required to insure buildings and if she does, then the life tenant and not the remaindermen are entitled to proceeds.

4. The solution…remember the trust!

E. Trusts:

F. Restraints on Alienation: 

1. Types of Restraints:

a) Disabling restraint: Grantee does not have power to transfer interest.

E.g. In White v. Brown, Ms. White was restrained from selling the house that Jesse Lide conveyed to her in her will.

b) Forfeiture restraint: If the grantee attempts to transfer the property, then grantee forfeits the property to a transferee (specified by the grantor).

c) Promissory restraint: The grantee promises not to transfer the land. If the grantee does transfer the land, then the remedy is injunctive or declaratory relief.

2. Restraints of a fee simple estate:
a) General rule: A direct absolute restraint on a fee simple is usually void by law. Parties can not expressly agree to restraints.

E.g. In Mountain Lodge v. Toscano, the grantee and the dissenting opinion thought that the restrictions on the use of land amounted to an absolute restraint on alienation and as such should be stricken.

b) Modern trend (California & minority rule): A partial restraint can be valid if reasonable under the circumstances in purpose, effect, and duration.

E.g. Mountain Brow Lodge court held that the use restriction was an indirect partial restraint rather than a total restraint and was valid. The court said that the restriction that only the lodge could use the land was similar to conveyances to “a school for school purposes.”

(1) A condition that “materially effects the marketability adversely” is unreasonable.

E.g. an express limitation on alienation to a small number of people will be unenforceable.

(2) Restraints on use are almost always upheld even when it makes the land less profitable.

3. Restraints on a life estate

(1) An absolute disabling restraint on a life estate is void. Rest. 2d. § 4.1(1).

(2) A forfeiture or promissory restraint is enforceable. Rest. 2d. §4.1(2).

(3) A disabling restraint on an equitable trust (e.g. spendthrift trust) is valid.

G. The Doctrine of Waste

1. The stronger the present possessor’s interests the more freedom the possessor has to act without fear of liability under the doctrine of waste. 

a) Depends on the nature of the property interest involved and the conduct in question.

b) Life tenants can make substantial alteration to the property so long as the value of the future interest in not diminished.

2. The strength of a party asserting waster depends on the duration of the property interest and the certainty of the future interest. 

3. Rationale: 

a) Grantors intend that the property be used by the life tenant in a reasonable manner and still pass to the remainderman in essentially the same condition. Waste can be affirmative of negative.

b) Fairness requires that one not damage the interests of another.

4. Waste can be affirmative or negative.

a) Affirmative waste is acts that substantially reduce the value of the property.

(1) Open Mines Exception: If an activity was being conducted at the time of the conveyance, the continuance of the activity is not consider waste.

(2) Substantial alterations are allowed: 

Early common law: Remaindermen must receive identical thing granted to life tenant.

Modern rule: Substantial alterations are allowed so long as value is not diminished.

b) Permissive waste is failure to take reasonable care of the property, e.g. deterioration and back taxes.

5. Remedies: A party can sue for damages or an injunction.

IV. FUTURE INTERESTS

A future interest is a present, property interest that is nonpossessory and capable of becoming possessory in the future. 
A. Future interests in the Transferor 

1. Reversion:

When a grantor carves out a vested estate of a lesser quatum, the grantor has a vested future interest called a reversion. 

a) Alienability: Since reversions are vested, they are fully transferable, i.e. inter vivos, intestate, or testate succession.

b) Certainty: Reversion can be certain or uncertain.

E.g. O conveys “to A for life”, O’s reversion is certain upon A’s death. In contrast, O’s reversion in a conveyance “to A, then to B if B survives A” is uncertain to ever become possessory.

c) RAP: Reversions are not subject to the Rule Against Perpetuities.

2. Possibility of Reverter:

When a grantor carves out a determinable estate of the same quatum, the grantor has a future interest called a possibility of reverter.

a) Alienability:

(1) Common law: A possibility of reverter was:

(a) descendable to grantor’s heirs through intestate succession or devise and

(b) releaseable to the owner of the determinable fee; but 

(c) not transferable inter vivos. 

(2) Modern general rule: A possibility of reverter is fully transferable, i.e. inter vivos, by will, or intestate succession.
b) RAP: 

(1) Common law & modern general rule: A possibility of reverter is not subject to the RAP.

(2) Minority Rule by Statute: Some state statutes limit the duration of a possibility of reverter.

3. Right of Entry:

a) Definition: When a grantor creates an estate subject to condition subsequent and the grantor retains the right to terminate the estate, the grantor has a future interest called a right of entry.
(1) Alienability: 

(a) Common law: A right of entry was:

1. descendable to grantor’s heirs through intestate succession or devise;
2. releaseable to the owner of the fee simple; but
3. not transferable inter vivos. 

(b) Modern property law: 

1. In some states a right of entry is fully transferable;

2. Some states follow the common law of descendability.

3. In a few states, an attempt to transfer a right of entry will destroy a right of entry.

(2) Statute of Limitations: 

(a) The SOL does not start until the right of entry is exercised. 

(b) The holder must act within a reasonable amount of time after the occurrence of the event.

(3) RAP:

(a) Common law & general rule: A right of entry is not subject to the RAP.

(b) Statutory change: Some state statutes limit the duration of a right of entry.

B. Future interests of a transferee

1. REMAINDERS: 
a) Definition: A remainder is a future interest that is created in a grantee, capable of becoming a present possessory estate immediately upon the expiration of the prior possessory estate, and created in the same conveyance as the prior possessory estate. 

b) Remainders follow fee tail, life estates, and leasehold estates.

(1) Remainders do not follow fee simple estates because fee simple require divestment which a remainder is incapable of doing.

c) A remainder can be in fee simple, life, leasehold, and (where permitted) fee tail estates. 

d) A remainder is either vested or contingent

.

(1) Vested remainders: A vested remainder is created in an ascertained person and not subject to a condition precedent. 

(a) Alienability: A vested remainder is fully alienable (intervivos, devisable, and descendable). 

(b) No reversion left: A vested remainder in fee simple means that the grantor has given away all he has and can not retain a reversion.

(c) Vested preferred: Courts prefer a vested remainder over a contingent remainder. 

(d) Types of Vested Remainders:

1. Indefeasibly vested remainder is a remainder whose holder is certain to acquire and permanently retain the possessory estate in the future.

“To A for life, then to B & B’s heirs” creates a indefeasibly vested remainder in B.

2. Vested remainder subject to open (aka in fssel): A remainder in a class of persons where at least one class member is capable of possession but not all possible members of the class are identified yet. 

(i) Classes are open if additional members can join the class and closed if they can not. 

(ii) Rule of Convenience: Whenever one member of a class can demand possession, the class closes and class members who are not “persons in being” are cut out of the distribution. 

(iii) A “person in being” begins at the time of conception so long as the person is later born alive.

(iv) A vested remainder subject to open does not require survivorship and is transmissable at death.

3. Vested remainder subject to complete defeasance is a remainder at risk of divestment by either:

(i) a condition subsequent: 

· “To A for life, then to B, but if B does not survive A, then to C.” 

· B’s vested remainder is subject to condition subsequent, namely B dying leaving A surviving.

(ii) an inherent condition:

· “To A for life, then to B for life, then to C.” 

·  B’s remainder is inherently at risk b/c B might not survive A.

(iii) A remainder subject to open and complete defeasance is also possible.

· “To A for life, then to A’s children, but if no child of A survives A, to B.” 

· A’s child C’s interest in is subject to open (new sisters and brothers) and complete defeasance (if C dies before A.).

(2) A contingent remainder is either created in an unascertained person or subject to a condition precedent.

(a) Unascertained persons are usually unborn children or heirs (since they can not be identified until death.) 

(b) A condition precedent must be expressly stated.

1. “to A for life, then to B if B marries C.” 

2. Condition precedents do not include the termination of preceding estate, surplage, and any implied survivorship conditions.

(c) Reversion retained: The grantor retains a reversion when a contingent remainder (or alternative contingent remainders in fee simple) are created.

(d) Alienability:

1. Common law: Contingent interests were not alienable intervivos. 

2. Modern rule: Contingent interests are generally fully alienable unless survivorship is a condition precedent.

(e) Destructability. See DDCR.

1. Common law: If the preceding estate expires prior to the condition is met, the contingent remainder was destroyed.

2. Modern rule: The remainder is not destroyed and the transferee (the holder of the contingent interest) can take possession when condition is met.

(3) Differences between a VR and a CR:

(a) Becoming possessory: 

1. VR “accelerate” into possession when prior estate ends. 

2. CR can remain contingent and not possessory,

(b) Transferability: 

1. Common law & minority rule: VR are transferable; CR were not (although both were inheritable).

2. Modern general rule is both VR and CR are fully transferable.

(c) Destructability: 

1. Common law & a minority rule: A CR that did not vest at termination of prior estate was destroyed. 

2. Doctrine of Destructibility does not affect VR.

(d) RAP: VR is not subject the RAP; CR is.

(e) Standing: Some states will not grant standing for a holder of a CR to sue for waste, partition, or trust accounting.

(f) Taxation: 

1. VR is transmissible at death or intervivos and hence subject to federal taxation. 

2. CR is not transmissible (sometimes) and will not be taxed.

(4) Guidelines for interpretation

(a) When conditional language is incorporated in the remainder clause, the conveyance creates a contingent remainder.

“To A for life, then to B if B survives A, …” creates CR.

(b) When the divestment clause is tacked on to the remainder clause, then the interest is a vested remainder. 

“To A, then to B, but if B does not survive A…” creates VR.

(c) Vested remainders are generally preferred over contingent remainders.

1. Rationale” VRs aid alienability, are not subject to RAP, and were thought more effective in carrying out the intent behind the conveyance.

2. EXECUTORY INTERESTS

a) Definition: An executory interest is a future interest created in a transferee that takes effect by divesting another interest. 

(1) “To A for life, but if B attains the age of 21 during A’s life, then to B at 21 years” creates an executory interest in FSA in B.

(2) Note: 
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b) Executory interests can be shifting or springing.

(1) A shifting executory interest becomes possessory by divesting another transferee.

(2) A springing executory interest will divest the transferor.

3. OPTIONS TO REPURCHASE
a) Option to purchased is preferred when a conveyance is ambiguous about whether it creates a possibility of reverter, a right of entry, or an option to repurchase. Rest. 2d § 394

b) Options are subject to RAP.

C. Doctrinal Rules

1. Doctrine of Destructibility of Contingent Remainders (“DDCR”)

a) Common law: A remainder in land that does not vest at or before termination of the preceding freehold estate is destroyed.

(1) The termination can be natural or artificial (e.g. where the life tenant forfeits or merges interest).

(2) Remainders only: DDCR does not destroy executory interests or future interests created in trust 

(3) Land only. DDCR does not destroy contingent remainders in personal property.

(a) Rationale: DDCR is about preventing seisin gaps, no seisin in personal property.

(4) Life and fee tail estates only: DDCR does not destroy where preceding estate is a leasehold. 

(5) Rationale: 

(a) To prevent gaps in seisen during feudal times.

(b) Perhaps to promote alienability (but at the expense of the grantor’s wish)

(c) None, according to Peterson.

(6) Avoiding DDCR: Create leaseholds, or future interests that are either executory or in trust.

b) DDCR and Merger combined: When a life estate and the next vested estate are held by the same person, the estates merge destroying any contingent remainder that follows the life estate.  

(1) E.g. O conveys “to A for life, then to B if B survives A.” (O has reversion.) If A conveys his life estate to O, the life estate merges into the reversion destroying B’s contingent remainder.

(2) Exception for simultaneous creation: When the life estate and vested remainder is created simultaneously, they do not merge at that time.

(3) Exception for fee tails: Fee tails do not merge. 

E.g. O (fsa) conveys “to A and the heirs of his body, and if A dies w/o issue, then to B if living.” If A conveys the fee tail to O, the fee tail and reversion do not merged and B’s interest is not destroyed.

c) Modern general rules: No DDCR

(1) Restatement § 240 does not recognize the doctrine of destructibility.

2. Merger: When A holds a life estate and the remainder or reversion, the estates merge unless there is an intervening freehold estate or the remainder is subject to a condition that the life estate is not.

3. Shelley’s Rule: 

a) Common law: If one instrument creates a freehold estate in one person (A) and purports to create a remainder in A’s heirs and if both estates are legal or equitable, then the remainder becomes a remainder in fee simple (or fee tail) in A. 

(1) One instrument can be will or conveyance. 

(2) Freehold estate can technically be a fee tail but is usually a life estate. The life estate can be determinable, subject to a condition subsequent, or in the remainder.

(3) Important Exceptions: Shelley’s Rule does not apply when: 

(a) The life estate is subject to a condition precedent that the remainder is not subject to, or
1. E.g. “To A for life, then, if B marries C, to B for life, remainder to B’s heirs.” B’s life estate is conditioned by “if B marries C” but the remainder is not, so the Rule does not apply. However, if A is alive and B marries C, then the Rule applies and B receives a fee simple when the marriage occurs.

2. But the converse is not true -- when the remainder is subject a condition that the life estate is not, the Rule still applies. 

(b) The life estate lapses or fails b/c the freehold estate is never created.

E.g., O’s will conveys “to A for life, remainder to A’s heirs” but A predeceases O. The Rule does not apply because A never possessed the freehold estate. At O’s death, A’s heirs receive fee simple (regardless of what A’s will says.)

(4) Remainder purported. 

(a) Shelley’s Rule does not affect executory interests. 

(b) Exception: If the life estate and the remainder are in an executory limitation, the Rule applies.

(5) Estates must be both legal or both equitable. 

(a) E.g. Rule does not apply to “To X in trust for the life of A, remainder to the heirs of A.” b/c A’s estate is equitable and the remainder is legal.

(6) Remainder: 

(a) The remainder can be vested or contingent.

(b) Intervening estates okay.

E.g. “to A for life, then to B for life, then to A’s heirs” becomes “to A for life, then to B for life, then to A (not A’s heirs) in fee simple.”

(7) Rationale: Shelley’s Rule was adopted to prevent tax evasion on feudal incidents and to increase the alienation of the land. It does not apply to personal property.

b) Modern law: No Shelley’s Rule (in most states).

4. Worthier Title

a) Common law: In a intervivos conveyance of real property with future interest in the  grantor’s heirs is a reversion retained by the grantor.
(1) WT is a rule of law applicable to land only.

(2) Rationale:
(a) Promotes alienability b/c O can alienate his reversion in FSA. (but note, there are other ways to do this.) 

(b) Allows O to keep options open (but note, O could do this expressly if he wished.)

b) Modern property law: 

(1) Some states use worthier title applied as a rule of construction to presume that the grantor retained a reversion. 

(a) It is rebuttal by evidence of a contrary intent. 

(b) These jurisdictions apply worthier title to real and personal property. 

(c) Rationale: 

1. Purpose is to carry out grantor’s intent.

2. Make property alienable sooner b/c you don’t have to wait to ascertain heirs.

(d) Disadvantage: creates litigation.

c) California (NY, & MA) have abolished Worthier Title.

5. Rule Against Perpetuities

a) Common law: “No interest is good unless is must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”
(1) I.e., Can the interest vest after 21 years of [validating life’s] death? If yes, then violation of RAP. 

(2) Exceptions: 

(a) Charity Exception: 

1. General rule: If the possessory estate and the executory interest are conveyed to charitable organizations, the executory interest is exempt for RAP.

2. California: Charitable and non-charitable future interest expire after 30 years.

(b) Option to Renew Lease: 

1. An option renew or purchase that is held by a lessee is not subject to RAP 

2. Rationale: such options encourage improvements.
(c) Preemptive Options: Preemptive options in condos and cooperatives are not subject to RAP but are still subject to rule against unreasonable restraints on alienation.

(3) Rationale:

(a) Furtherance of alienability;

(b) Prevention of undue concentration of wealth;

(c) Belief that it is socially undesirable to coddle some members if society (Darwinism)

(d) Balances present with the desires of the past (Loosens Dead Hand Control)

(e) Socially desirable that the living control property rather than the dead.

b) The Golden Thread: 

(1) Classify interests as vested or non-vested:

(a) Grantor interests: Future interest in the grantor are always vested upon creation and not subject to RAP.

(b) Class interests: 

1. A class gift is not vested in any member until the interests of all the members have vested under the RAP. 

2. If the class is subject to open, then it is not vested. A class closes when every member is identified and each and every member has satisfied the conditions precedent within the RAP.

(2) Identify a validating life:

(a) Tips:

1. Kill off everyone and see if after-born interests are okay.

2. Try the holder of the interest first (if a life in being).

3. Try the preceding estate.

4. Try anyone else. 

(b) The validating life need not be the same for all the interests;

(c) A reasonable number of people as a group can be a validating life;

(d) The person must be alive in being at the time of creation of the interest (or conceived and then born alive);

(e) The validating life need not be mentioned in the instrument, looking for a causal affect on the vesting of the interest.

(3) Can the interest vest after 21 years after the validating life dies? (If yes, then the violation of RAP.)

(4) Remedy for violation: 

(a) Common law: The remedy for a RAP violation is to blue-pencil the offending language.

Note the difference between a fsd conveyance (e.g. “To X, but if no library, then to B.” results in X having a fsa ) and a fssel conveyance (e.g. “To X so long as used for school purposes, then to B results in a reversion to O.”

(b) Cy pres Doctrine: Some court reform the instrument so that the conveyance does not violate RAP and is as close as possible to the grantor’s intent. E.g. a 30 year age restriction is lowered to 21.

c) Modern Reforms to the RAP:

(1) Wait and See Doctrine: entails waiting to see whether the interest actually does vest within 21 years after the common law perpetuities period. 

(2) USRAP’s Wait and See requires (1) interests checked against common law RAP; (2) if interest flunks, then wait and see if it actually vests within 90 years; and (3) if the interest does not vest after 90 years, the cy pres to alter the conveyance.

(a) Exceptions: 

1. If by the terms, an interest can not vest within 90 years, cy pres is immediately available. 

2. If it is a class gift and one member is ready to take possessory interest, then cy pres is available.

(b) USRAP is applicable only to donative conveyances.

(c) USRAP abolishes application of RAP to options and other commercial transactions.

(3) Cy pres only: A minority rule allows courts to apply cy pres at the time the violation is discovered.

(4) Illinois and New York by statute cure most RAP violations by:

(a) presuming women over 55 incapable of child bearing and admitting infertility evidence; 

(b) presuming that a gift to a spouse is a gift to a life in being; and 

(c) reducing the age to 21 for any age contingency that causes a RAP violation.

(5) Pennsylvania: When the RAP is violated, the holder of the preceding estate receives the fsa, instead of a reversion in O. 

(a) Example: “To A’s heir for life, then to the first child of A’s heirs who reach 21.” The remainder is invalid b/c only A is the ML and the interest could vest later than 21 years). Rather than the reversion being to O, A’s heirs receive a fsa.

(b) Advantages: 

1. It prevents O from dying partially and inadvertently intestate, reduces litigation and the expense of distributing the land to the heirs of O.

2. It promotes alienability of the land.

(6) California:

1. USRAP (including wait and see) plus cy pres.
2. A minority RAP (e.g. England and CA) states that a possibility of reverter and a right of entry expire after 30 years. The possessory estate then becomes absolute.
(7) Suggestions for reform:

1. Keep RAP;

2. Allow Wait and See

3. Use cy pres and when intent is indeterminate, adopt PA rule;

V. Co-ownership and Marital Property

A. Common law concurrent interests

1. Tenancy in common

a) Tenants in common have unity of possession.
(1) Tenants in common have separate but undivided interest in the property.

(2) A tenant in common can not prohibit the possession by another tenant in common.

b) It is presumed that shares are equal but interest and title can be different. 

c) Interest is alienable, devisable, and descendable. 

d) There is no survivorship right.

2. Joint tenancy

a) Definition: Joint tenants have separate and undivided interests with survivorship rights.  

b) Creation: 
(1) Joint tenancy must have unities of time, title; interest, and possession. [Peterson says the unities are dumb.]

(a) Time: The interests must be acquired or vested at the same time.

(b) Title: The interests must be created in the same instrument. 

1. Some jurisdictions require a writing so AP will not create a JT.

(c) Interest: The interests must be identical as to fractional share and duration.

(d) Possession: Joint tenants have right to possession.

(2) Common law:
(a) A joint tenancy could not be inherited, acquired by adverse possession, or created between an owner and another person.

(b) Court presumed a joint tenancy over the creation of a tenancy in common.

(3) Modern general rule:
(a) An owner can create a joint tenancy by a conveyance to the owner and another person (including a will).

(b) Equal fractional share still generally required. 

1. Sometimes a court partitions according to contribution.

(c) Tenancy in common presumed to be created unless the conveyance expressly and unequivocally declares an intent to create a joint tenancy.

Peterson recommends: “To A and B as joint tenants with the right of survivorship and not as tenants in common.”

c) Joint Bank Accounts:

(1) The general rule presumes that a joint bank account belongs to the parties in proportion to the net contribution of each party.

(2) A minority rule distributes an equal fractional share during the lifetime of the parties.

d) Destruction/Severance of a joint tenancy:

(1) Unilateral: 
(a) The universal rule is a joint tenant can unilaterally and without notice destroy the joint tenancy by converting it to a tenancy in common. Riddle v. Harman
(b) California Civil Code §682.4:
1. The unilateral destruction of a joint tenancy requires a written instrument stating the intent to sever.

2. The severance must be recorded to be effective against the non-severing party.

3. If the severance is not recorded, then the joint tenancy is only severed against the party who secretly attempted to sever.

(2) by Mortgage: (A split of authority)
(a) Lien theory: 
1. A joint tenant who mortgages his interest merely puts a lien on that interest that does not sever the unity of title The joint tenancy survives the mortgage. 

2. Surviving tenant becomes sole owner absent the mortgage.

3. E.g. Harms v. Sprague
(b) Title theory: 
1. The mortgaging of one interest transfers title to the mortgager and thus, by destroys unity of title. The mortgage severs the joint tenancy 

2. The surviving tenant is tenant in common with the holder of the mortgage.

(c) Combo theory: (minority rule)
1. The mortgage does not sever the joint tenancy but the surviving tenant is encumbered with the mortgage.

2. Peterson says there is no rationale for this.

(3) Transfer of lesser estate: 
Example: Where A & B are joint tenants and A leases his interest to C.

(a) No severance (CA): 

1. “A” has a reversion as a joint tenant. When the lease expires, A and B are joint tenants. 

2. If A dies before the lease expires, B’s survivorship rights terminate A’s interest and C’s lease dies. 
(b) Temporary Severance via Conditional Severance:

1. Joint tenancy is destroyed but is “revived” on the condition that the lease expires before A dies.

2. If A or B dies before the lease expires, no joint tenancy and C lease is preserved by A’s heirs.

(c) Temporary severance via Partial Severance:
1. Joint tenancy is destroyed but will revive when the lease ends.

2. If A or B dies before the lease expires, the lease is preserved by the surviving tenant. 

(d) Permanent severance: (common law)

1. Joint tenancy is permanently severed because the four unities have been destroyed. 

(i) No unity of possession since A has a future possessory interest and B has a present possessory interest. 

(ii) No unity of title since A has a remainder and B has a fee simple.

(4) Simultaneous Death: The Universal Simultaneous Death Act § 3 distributes interest along fractional shares when joint tenants die simultaneously.

(5) Murder: A joint tenant who murders another joint tenant severs the joint tenancy and converts it into a tenancy in common. Uniform Probate Code § 2-803(c)(2)(1990)

3. Tenancy by the Entirety:

a) In general:

(1) Tenants by the entirety have a separate and undivided interest with an undefeatable survivorship right.  

(2) Tenancy by the entirety requires a fifth unity of marriage in addition to time, title, interest and possession.

(3) The general rule is that creditors can not reach the property held in tenancy by the entirety.

(a) Minority rule: Some states allow unilateral alienation.

(4) Some jurisdictions and all states with community property have abolished the tenancy be the entirety.

b) Creation:
Common law & general rule: A TIE was presumed when spouses acquired property.

c) Scope:
(1) Common law: Only real property can be held in TIE.

(2) Modern rule: Real and personal property can be held in TIE, with the possible exception on bank accounts.

d) Destruction:
(1) Unilateral severance is impossible.

(2) Divorce terminates a TIE and the property is generally presumed to be a TIC. 

(a) Minority rule: Some state presumes a TIE is converted to a JT upon divorce.

4. Relations amount co-owners

a) Partition 

Partition is an equitable proceeding in which the court divides (partition in kind) or sells the common property and divides the proceeds (partition in sale) among tenants.

(1) Partition is available to tenants in common and joint tenants, but not available for tenants by entirety.

(2) Partition in kind preferred. A court should partition in sale only when:

(a) the physical attributes of the land make partition in kind impractical or inequitable; or

E.g. In Delfino v. Vealencis, the SCt of CT reversed a lower court partition in sale which it thought did not adequately account for the hardship one tenant would suffer if the land which she had been in actual possession of was sold. 

(b) the interest of the owners would be better promoted by the sale.

(3) An agreement not to partition is enforceable so long as it is for a reasonable purpose and for a reasonable length of time. Otherwise, the court will refuse enforcement on the grounds that it is an unreasonable restraint on alienation.

b) No Rent due absent an ouster 

(1) General rule: A co-tenant in possession is not liable to co-tenants for rent.

(2) Exception for ouster: Rent may be due if the co-tenant in possession

(a) denies co-tenants the right to enter and 

(b) the co-tenant out of possession demands payment or attempts to enter.

E.g. Spiller, a demand to vacate or pay rent is not sufficient.

(3) Minority rule: A co-tenant in exclusive possession is required to pay rent to co-tenants.

c) No fiduciary duty

(1) General rule: Co-tenants do not have a formal fiduciary duty to other tenants.

(2) Exceptions: 

(a) Acquisition of outstanding title: A co-tenant who acquires title at a tax sale or foreclosure generally holds title for the benefit of the other co-tenants. The cotenants preserve their interests by reimbursing the paying co-tenant.

(b) Confidential relations: A co-tenants who are in confidential relations with each other will have a fiduciary duty to the other.

(c) Family: Co-tenants who are kindred or who inherited under the same will have fiduciary duties to each other.

This makes it difficult for adverse possession requirement of holding adversely.

d) 3rd party rent owed to other co-tenants.

(1) A co-tenant who leases his interest to a 3rd party can collect the rent without sharing with the other co-tenants.

(2) The remaining co-tenants options are:

(a) an injunction;

(b) damages
1. the share of fair rental value from the 3rd party if ousted, or 

2. partition among co-tenants); or 

(c) affirmation of the lease (statute of An). 

The co-tenant gets the fractional share of the rent collected, i.e. if co-tenant has a 50% interest and the rent is $800, then the tenant gets $ 400. 

It does not matter if the fair market value is higher or lower.

e) Right of contribution 

(1) Yes, for necessary charges:

(a) General rule: Since co-tenants are jointly responsible for the taxes, mortgages, etc., a co-tenant who pays more than share of taxes, mortgage payments, and other necessary charges has a right of contribution from the other co-tenants.

(b) Exception: There is no right to contribution to a tenant in sole possession where the possession value equals or exceeds the amount paid.

(2) No, for repairs:
(a) Absent a separate contractual agreement, a co-tenant has no right of contribution for repair costs.

(b) Exception: A co-tenant can receive a credit for the repair costs in a partition.

(c) Rationale: Courts say that they can not repairs are beyond the court’s ability to determine.

(3) No, for improvements
(a) A co-tenant has no affirmative right to contribution or credit in a partition for improvement costs.

(b) Caveat: An improver’s has right to “added value” of market price or rental value. A court will protect the improver’s interest if possible without damaged the other tenants.

1. If partition in kind, the improvements will be on the improver’s lot.

2. If partition in sale, improver is given any increase in market value the improvement cause.

3. Owelty:

4. In an accounting, improver receives any benefit of increase in value that the improvements resulted in.

(4) Off-set rule:

Even where there is no right to contribution, when one tenant wants repair or improvement costs in a partition, the court will off set value of reasonable rent from the costs.

f) Adverse possession

A co-tenant who wishes to possess adversely must do so unequivocally and notoriously so that the other co-tenants have actual notice.


B. Marital Interests

1. Common law and the Married Women’s Property Act

a) Early common law: At common law, the husband controlled all real and personal property (including the wife’s earnings) except clothes and jewelry.

b) After the Married Women’s Property Act: The real and personal property (acquired before and during marriage) of a married woman was the woman’s separate property

c) Approaches to the Act with respect to joint tenancy and tenancy by the entirety:

(1) Immunity from creditors (Majority rule): 
(a) Both spouses have right to possession but neither can sell interest unilaterally. 

(b) Result: Creditors can not reach the spouses’ interest in the property.

(c) Policy considerations:

1. Immunity denies relief for plaintiff in a tort claim against one spouse, e.g. Sawada v. Endo.

2. Immunity might encourage wealthy spouse to place more property in tenancy be the entirety which would also result in guaranteeing the surviving spouse (usually the wife) more property;

3. Immunity is not available for other alternative “family units.”

(2) Separate interests: 

(a) Both spouses have right of possession and right to sell interest while both spouses are alive. Neither spouse can defeat the right of survivorship.

(b) Result: Creditors can only reach one spouse’s interest.

(3) Survivorship transferable: 

(a) Either spouse can sell right of survivorship and nothing more. 

(b) Result: Creditors can reach only the surviving spouse’s interest.

(4) No effect: 

(a) One spouse still has right to transfer unilaterally.

(b) Result: Creditors could reach entire property. 

(c) This approach has been abandoned because of questionable constitutionality regarding the “taking of the other spouse’s right of survivorship.”

2. Community property

In community property states, husband and wife can hold property as joint tenants,  tenants in common or as community property.

a) Definitions: 
(1) Community property is:

(a) all earnings (and property bought with earnings) during marriage while domiciled in a community property state; 

(b) talent and financial product of talent or training is community property; and 

(c) income from separate property in Idaho, Louisiana, and Texas;

(d) damages from personal injuries;

(e) pensions (particularly if vested).

(2) Separate property is:

(a) property acquired before marriage and

(b) property acquired during the marriage my gift, devise, or descent.

(c) income from separate property in California, Arizona, Nevada, New Mexico and Washington.

(3) Property possessed or acquired during marriage is presumed to be community property that requires a preponderance of the evidence to overcome. 

b) Mixing and Unmixing community and separate property

(1) Transmutation allowed.

(a) Community property can be converted into separate property and visa versa by the express agreement of the parties.
(b) California: Transmuting community property into separate property requires:
1. a written instrument, 

2. an express declaration of intent to transmute, and 

3. the clear consent of the adversely affected party. § 852(a).
(2) When community services enhance separate property:

(a) What the chief contributing factor the (separate property) capital investment or the personal (community) efforts of spouse? 

1. If spouse is person of special talents, then the profits are likely to result from the personal efforts/abilities of spouse. (Pereira rule)

2. If another personal could have performed the services, then profits are likely to be attributed to the capital investment. (Van Camp rule)

(b) If the greater factor is the personal efforts, then capital investment is given a fair return and excess goes to the community. (Pereira rule)
(c) If the greater factor is the capital investment, then reasonable value of the personal efforts goes to the community and the excess is separate property. (Van Camp rule)
(3) Unmixing approaches: 
(a) Pro-rata: Under the Uniform Marital Property Act §14, community property buys in to separately held property pro rata.

(b) Inception of right: Property is designated as separate or community at the time of executing the purchase. Texas rule.

(c) Time of vesting: Property status determined at the time of vesting, e.g. the last mortgage payment.

(d) Gift to community: 
(e) Greater factor: Courts look to see what was the “greater factor” in the acquiring the property.
c) Managing community property

(1) General rule: 

(a) Community property must be conveyed as a whole.

(b) One spouse can manage most community property. 
(c) Managing spouse has the duty of good faith and a fiduciary duty to the other spouse.
(2) Real property: Most states by statute require both parties consent to transfer real community property. 

E.g. In California, a recording is required to transfer real community property to a 3rd party.

(3) Dwelling, furniture and clothing: Managing spouses can not sell, transfer, or convey the dwelling, furniture, or clothing of other spouse without written consent.
(4) Business interests: A spouse managing a business that is community property has right to control business unilaterally.

(5) Gifts: 

(a) In some states, reasonable gifts are okay. 

(b) In others a gift of community property be can be “set aside” by the other spouse. 

(c) In California, written consent is required.

d) Differences between community property and joint tenancy

(1) Community property is limited to spouses only;

(2) Creditors can reach all community property!

(3) Unilateral conveyances and transfers of community property are prohibited;

(4) No right of survivorship in community property;

(5) Community property is eligible for “stepped up” tax basis.

Example:

H & W buy house for $100,000. At H’s death, house is worth $300,000. 

As community property, property is stepped up to $300,000.

As joint tenants, H’s interest is stepped up to $150,000 (W’s is still $50,000)

When W sells house for $325,000:

As community property, taxable income is $25,000 ($325,000 - $300,000)

As joint tenants, taxable income is $125,000. ($325,000 less H’s interest of $ 150,000 and W’s interest of $50,000)

3. Death of Spouse:

a) Common law: 

(1) Original common law rule: Dower & Curtsey

(a) Dower: At the death of the husband, a widow held dower in all freehold estates that were seised by the husband during marriage and inheritable by issue of the marriage. 

1. Dower was a life estate in 1/3 of applicable estates. 

2. Land seised was land that the husband held a possessory freehold estate at any time during the marriage.

(i) No dower rights to leaseholds, remainders, personal property or equitable interests.

(ii) A wife’s consent was required to release dower rights in land possessed and sold prior to death.

3. Inheritable by issue required that the land could be inherited by the issue. 
(i) Issue does not have to be born. 
(ii) No dower rights to life estates or joint tenancy (because of survivorship rights.)
4. Dower is inchoate until death, then it becomes attached. 

5. Attached dower is superior to subsequent purchasers and husband’s creditors, i.e. they must hold “subject to the dower.”

6. Termination: Dower terminates by consent; divorce; or at the end of a defeasible estate. 

7. Remarriage does not effect dower rights.

(b) Curtsey: At the death of the wife, a husband had a life estate in all the wife’s property (personal and real) held in possession only if issue existed.

Note: The life estate was measured by the life of the widower, not the issue.

(c) In the few jurisdictions that still recognize dower rights, the surviving spouse can choose between the dower rights and the elective share.

(2) Modern General Rule: Elective Share

(a) A surviving spouse can choose to renounce a will and take a statutory share of the property (real and personal) that the decedent owned at death.

1. When testate, the surviving spouse can choose between the will and EFS (& dower, where applicable).

2. When intestate, the spouse chooses between intestate succession and EFS (& dower, where applicable).

(b) Exceptions: Elective share does not apply joint tenancy or to insurance proceeds.

(c) Defeat gifts: Many jurisdictions allow the elective share to defeat gifts that were made with the intent to defeat the elective share.

(d) Policy: How to cut your spouse out of your money: put wealth in equitable trusts.
b) Uniform Marital Property Act (1983) States (Wisconsin)

(1) A spouse receives up to 50% (determined by the court depending on the length of the marriage) of the augmented estate. 

(2) Augmented estate includes all marital property, joint tenancies, and life insurance proceeds.

c) Community Property States:
(1) In general:
(a) Community property: Each spouse owns equal undivided share of community property that the spouse can dispose of through testate and/or intestate succession. 

(b) Separate property: Spouse can dispose of all separate property without limitations, i.e. no forced elective share for separate property.

(2) California: 

(a) A spouse is an intestate successor.

(b) A widow/er is entitled to ½ title to all personal property wherever located and all real property in California that would have been community property if couple had lived in California.

4. Divorce:

a) Common law:

(1) Originally at common law:

(a) Property remained in the spouse who held title.

(b) Tenants by the entirety became tenants in common. 

(c) A wife was usually entitled to alimony, at least when not at fault.

(2) The modern universal rule is an equitable division of marital property by the courts with a trend towards an equal distribution of property. 

(a) Division depends on:

1. duration of marriage

2. prior marriage(s)

3. ante nuptial agreements

4. personal factors (age, held, station)

5. vocation skills and employability

6. amount and sources of income

7. estate size 

8. needs and liabilities

9. custodial requirements

10. future opportunities

11. contributions in accrual of property and homemaking contributions

(b) Fault: States differ in expressly including, excluding, or ignoring fault in divorce proceedings.

(c) Marital Property: 

1. Courts differ on the scope of what counts as marital property.
(i) Broad scope: Marital property is all property owned by the spouses.

(ii) Intermediate scope: Marital property is all property acquired during marriage regardless of source.

(iii) Narrow scope: Marital property is only property that is acquired by spousal earnings during marriage.

2. Education and Professional degrees: 

(i) Some courts say that graduate and profession degrees are not marital property even when spouse’s earnings support the student (In re Marriage of Graham).

(ii) Other courts give the contributing spouse reimbursement alimony. (Mahoney)

(iii) In New York, the degree is marital property and the contributing spouse is entitled to the percentage of the current value. Elkus
3. Profession good will (i.e. reputation that will probably generate future income) is generally a divisible marital asset. 

Profession goodwill might be calculated as the average income of the particular spouse less the average income for comparable profession less reasonable rate of return.

b) Community Property State

(1) In General:
(a) Spouse is entitled to ½ of all community property. 

(b) Some courts will include separate property when appropriate.

(2) California rule:
(a) A spouse is entitled to ½ title to all personal property and all real property wherever located that would have been community property if couple had lived in California.

(b) A spouse can request the court to consider separate property as community property.

(c) Education: The community is reimbursed contributions to education or training that “substantially enhanced the earning capacity” of the other spouse and the loans are assigned to the student spouse.

Caveat: If unjust, court has discretion to determine what is fair.

5. Migration

a) The status of property rules (community or common law) depends on where the couple lived when the property was acquired.

b) Once characterized, property’s status does not change when parties move unless parties consent to the change in ownership.

(1) Common law jurisdictions generally recognize community property when in “migrates” from a community property jurisdiction.

(2) In California, ½ of property that would have been community property had the couple lived in California may be classified as (quasi) community property. 

Note: However, a widow/er may not be able to reach real property located outside of California for lack of jurisdiction.

VI. Landlord-Tenant Law

A. Leasehold Estates

1. Term of Years

a) Definition: A leasehold estate is an estate that lasts for some period of time fixed at the outset or computable by a formula that fixes calendar dates for the start and finish of the lease. No notice is required for termination.
b) Common law: A lease could be for an unlimited number of years.

c) Modern law: Some jurisdictions statutorily limit the leasehold duration.

E.g. In California, agricultural leases are limited to 51 years and urban leases to 99 years.

2. Periodic tenancy

a) Definition: A periodic tenancy is a lease of a fixed duration that will continue for succeeding periods until notice of termination by landlord or tenant.

b) Creation: A period tenancy can be created by:

(1) express agreement or

(2) agreement on the computation of rent. (Annual rent payable month might be periodic or a year lease)

c) Termination: 

(1) Common law: 

(a) A year-to-year tenancy required six months notification. 

(b) For shorter tenancies, notification is the length of the tenancy but not to exceed 6 months.

(c) Terminations must be on the final day of the lease.

(2) Modern statutory changes:

(a) Six month notification reduced for a year to year lease.

(b) A month-to-month tenancy can terminate at any time following the 30 day notice. 

e.g. in California, mid-month move outs are allowed.

(3) Death of parties does not terminate lease.

3. Tenancy at will

a) Definition: A tenancy at will has no fixed period and both the landlord and the tenant can terminate at will or upon the death of either party.

b) Creation:

(1) A tenancy at will can be expressly or implied be created.

(a) “For so land as the lessee shall please” might create a TAW but courts are increasingly unwilling to create TAW. 

(b) Barter of services for the lease can create by implication a TAW.

(c) Holdovers occasionally create TAW.

(2) Periodic tenancy preferred: Where a lease does not have a specified or fixed term, courts prefer period tenancy over a tenancy at will. Tenancy at will is rare.

(3) TAW reciprocal: If the lease is at will of the leasee, then the landlord also has right to terminate at will.

c) Termination:

(1) Notice: 
(a) Common law: Notice was not required to terminate a tenancy at will.

(b) Modern trend: Some states require notice for termination by statute.

(2) Death terminates: 
(a) A tenancy at will terminates at the death of either party. 

(b) Parties can create a life estate determinable so that the tenant has the right to terminate but not the landlord. 

4. Tenancy in Sufferance: Holdovers

a) Definition: A tenancy in sufferance exists when a tenant remains in possession after the termination of a lease.

b) Remedy: A landlord (or incoming tenant with the right to possession) can either evict and collect damages or consent to a new tenancy.

(1) Eviction: The election of eviction is binding on the landlord and tenant. 

(a) Common law: Damages include the fair rental value and any special damages.

(b) Minority rule: Some state statutes allow double rent as damages. Creshale
(2) Consent: Consent to a holdover is binding on landlord and tenant and creates a periodic tenancy measured by how the rent is computed and not to exceed one year. RofP(2) §14.4, Comment f.

(a) Length depends on the way rent was calculated, 

1. Maximum is one year because of the SOF.

(b) Rent is usually the same as original lease, unless contract provides otherwise.

1. If a landlord increases rent and tenant stays, the new rent is an implied offer of new lease and occupation is acceptance.

2. Notice to create periodic tenancy required.

c) California § 1945

(1) If landlord accepts rent, parties presumed to renew lease for same terms and time, generally this is a month to month periodic tenancy.

B. Lease

1. What constitutes a lease?

a) A lease grants exclusive possession for lawful purposes that are not inconsistent with the terms. 

b) Agreements might also create:

(1) some other type of estates (e.g. a life estate determinable) or

(2) a license, i.e. the personal right to use land for some specific purpose.

c) The broader the possession, the more likely the possessor has a lease.

d) Considerations include: 

(1) intent of parties, 

(2) number and degree of restriction on the use, 

(3) exclusivity of possession, 

(4) degree of control maintain by lessor, 

(5) presence or absence of incidental services.

2. Is a lease a transfer of a property interest or a contract?

a) A lease is both because it conveys possessory interest and promises.

b) Leases are affected by both property and contract law.

C. Delivery of Possession

1. In general

a) Landlord must deliver legal right to possession at the start of lease.

(1) Superior title: Where a 3rd party holds superior title to the premises (or part of):

(a) If tenant was unaware of existence of superior title, tenant can terminate lease prior to entry.

(b) If tenant is aware of superior title and takes possession, tenant is presumed to waive objection.

(c) If the 3rd party interferes with tenant’s possession of property, tenant can ???

b) After entry, tenant must protect themselves from trespassers.

c) Tenant can not offset cost of ejecting trespassers from rent owed.

2. “The English Rule (Majority Rule & Rest. 2d § 6.2)

a) The landlord is must deliver actual possession as well as legal possession. 
(1) Actual possession is waivable. The Restatement allows parties to change conditions of delivery of possession.

(2) Actual possession is required. The URLTA § 2.103 does not allow parties to alter the implied promise to delivery actual possession.

b) Rationale:
(1) The bargain was for actual possession and not legal right to possession.

(2) Landlord is in a better position to avoid problems and to take action to evict if necessary.

c) Tenant’s remedies:
(1) Tenant can terminate lease and sue for damages.

(2) Tenant can affirm lease and refuse to pay rent for portion of premises that he does not have actual possession of.

(3) T can take partial possession and receive a proportionate abatement of rent.

(4) Tenant can sue/evict holdover tenant or trespasser.

2. American rule

a) The landlord must deliver only legal possession but not actual possession.

b) Rationale:

(1) Accords with property law that leasehold is an interest in land that tenant is responsible for.

(2) Tenant can evict trespasser on his own.

(3) Landlords should not be held liable for the wrongs of another.

(4) Landlord is not obligated to keep protect tenant from ouster by later trespassers.

(5) Tenant should have inspected the premises – “Law is no aid to the sleepy.”

c) Tenant remedy is to sue holdover/trespasser. 
(1) Landlord can also sue holdover if tenant terminates lease.
3. California seems to recognize the English rule via the implied warranty of habitability and the American rule of an obligation to deliver only legal possession.

D. Assignments and Subleases

1. Assignment

a) An assignment conveys the entire term leaving no interest or reversion in the original tenant.

(1) A partial assignment transfers all the interest in only part of the land.

b) Tenant is still liable to landlord.

c) Assignee is in privity of estate (but not privity of contract) with the landlord, i.e. each can sue the other on the covenants in the lease.

2. Sublease

a) A sublease conveys a lesser estate or reserves a reversion in the original tenant.

b) Tenant is still liable to the landlord.
c) Sublessee is not in privity of estate (or in privity of contract).

(1) Sublessee is liable to the original tenant, not the landlord, for rent.

(2) Sublessee and landlord can not sue each other on the covenants in the lease (absent an express assumption of master lease terms.)

3. Is it a sublease or assignment?

a) Common law & general rule: Determination depends on property law definitions and the intent of the parties is irrelevant.
(1) If the original tenant retains a reversion, the transfer is a sublease.

E.g. On a month-to-month and the tenant retains the right to come back (e.g. after the summer), then the transfer is a sublease.

(2) If there is no reversion, then the transfer is an assignment; 

(3) If a right of entry is retained, then 

(a) Common law: The transfer is an assignment because a right of entry is not the same as a reversion.

(b) Modern rule: Depends on the jurisdiction but Rest. 2d § 15.1, says the transfer is a sublease and the original tenant has a “contingent reversionary interest.”

b) Modern minority view: Intent of the parties is determinative. 
(1) Rationale: Intent accords with contract law.

(2) E.g. In Ernst c. Conditt, the court held that the “cardinal rule is to ascertain the intent of the parties.” 
4. General rule: Absent an express prohibition, a tenant can freely assign or sublet.

a) When a lease is ambiguous, courts will favor the tenant.

b) Express prohibitions are strictly construed because they are a restraint on alienation.

c) If conditional upon landlord’s consent:

(1) Common law & general rule: The landlord can withhold consent for any reason (or no reason.)
(a) Rationale: 

1. Courts should leave contracts as written.

2. Legislature and not judiciary should change rule.

3. Rule is consistent with property theory.

(2) California & a modern minority rule: A landlord (by law) can not unreasonably withhold consent and the tenant bears burden of proof. 

1. E.g. Funk v. Funk 

2. Rationale:

Public interest to prevent tenant forfeiture.

Consistent w/ “no unreasonable restraints against alienation” doctrine.

Consistent with modern contract theory regarding “reasonability”

Consistent with the modern duty to mitigate when tenant abandons.

The law’s protection does not include “windfalls”.

(3) Consequence of consent: If the landlord expressly consents to the assignment or sublet, the assignee/sublettor become 3rd party beneficiaries.

5. Obligations 

a) General rule: Assignment & sublease do not release tenant’s from lease obligations. 
(1) Exceptions: A tenant obligations end if there is a release or a novation.

b) Assignment

(1) The original tenant has the duty under contract to pay rent to the landlord.

(a) T is surety. The landlord can collect rent from either T1 or T2, but if T1 is required to pay L, T1 can collect against T2.

(b) Exceptions:

1. Change in lease: If L and T2 materially alter lease to prejudice T1, T1 is released as surety.

2. Release:  If L expressly or impliedly releases T from the contract, then T’s obligations cease. L’s consent to assignment and acceptance of rent from T2 is not sufficient to imply a release.

3. Novation: If L releases T and in exchange for the release, T2 assumes the lease obligations, there is a novation and T is released from future liability.

(2) An assignee is obligated to pay rent accrued during assignment only.
(a) An assignee is not liable for rent accrued before or after the assignment.

(b) Rationale: There is no privity of estate or contract between the landlord and assignee except during the assignment.

c) Sublease

(1) The original tenant has duty under the contract to pay rent to the landlord.

(2) The sublessee is not personally liable to the landlord for rent.

(a) Rationale: There is no privity of estate or contract between the sublessee and the landlord.

(b) Landlord options if rent is not paid: 
The landlord can: 
1. terminate master lease and evict or 

2. assert on equitable lien against the tenant-sublettor.

d) Third party beneficiary agreements

(1) Assuming master lease obligations make assignee/sublessee liable for rent. 

If an assignee/sublessee expressly assume the master lease obligations, the landlord is a 3rd party beneficiary to the sublease contract and the assignee/sublessee is directly liable to the landlord.

(2) Landlord’s agreement to a sublease makes landlord liable to the sublessee.

Sublessee has the right to quiet enjoyment that was promised in the master lease and can proceed directly against the landlord.

e) When the landlord terminates the primary lease:

(1) If tenant voluntarily surrenders lease, then assignees and sublessee remain in possession.

(2) If tenant does not, then assignees and sublessee are not under a contract.

6. California

a) Leases are freely alienable but landlords can expressly restrict right to alienate lease including the right to arbitrarily withhold consent.

b) A landlord can terminate old lease and enter lease with T1 at a higher rent rather than assign or sublet.

c) For commercial leases, a landlord can only withhold consent if it is commercially reasonable to object.

7. Policy: Pro and Con

a) Arg: Lessor is under no obligation to look beyond tenant for rent.

But, lessor has duty to mitigate and tenant is still obligated even after assignment/sublease.

b) Arg: Approval clause is an absolute reservation of power over assignment of lease.

But, restraints and contract terms should be reasonable.

c) Arg: Lessor should be able to capture the appreciation value.

But, lessor bargained away that right in the lease.

E. A Tenant who defaults

1. Tenant in Possession

a) Tenant’s duty to pay rent

(1) Common law: Failure to pay rent did not give a landlord the right to evict.

(a) Rationale: The promise to pay rent was considered independent from the landlord’s covenant to deliver possession.

(b) Consequence: This resulted in leaseholds being made determinable or subject to condition subsequent, i.e. rent obligations.

(2) Modern general rule: Failure to pay rent is cause for eviction.

(a) By statute and precedent the covenant to pay rent is mutually dependent on the covenant to possession.

b) Landlord’s remedy – self help

(1) Common law: A landlord is entitled to use self-help.

8. General rule: A landlord can use self-help if the landlord is legally entitled to possession, e.g. holdovers; and the re-entry is peaceable.
(a) Peaceable re-entry usually is non-violent entry or entry not against the tenant’s will. 

In Berg, even where the landlord used self-help in the absence of the tenant, the court found that the entry was non-peaceable since it could have resulted in violence. 

(b) Some jurisdiction limit self-help to commercial leases.

(c) Risks of self-help: Self-help can create a cause for a tort,  criminal prosecution for forcible entry, violate 4th amendment if public officers assist the landlord.

(3) Modern trend: Self-help prohibited; landlord must seek a judicial remedy.

(a) California prohibits both self-help and express provisions allowing self-help as void as contrary to public policy. (3 days to cure)  Ask Peterson about this §1161
(b) Other jurisdictions prohibit self-help but allow waiver.

(c) Case Example:
In Berg v. Wiley, the court affirmed damages against a landlord who “locked out” tenant who he believed to be in breach by failing to get authorization for remodeling and failing to keep premises up to code. Court held that landlord’s self-help was wrongful and he was required to avail himself to judicial remedies.

(d) Rationale: Judicial remedy better serves the public interest in preserving the peace.
(e) Criticism of judicial remedy:

1. Summary proceedings can take a long time to evict a tenant.

2. Narrow focus does not allow tenant to assert affirmative defenses adequately.
2. Tenants who abandons

a) Abandonment occurs when a tenants leave premises with no intent to return.

b) Landlord’s obligation to mitigate damages:

(1) Common law & Restatement: No duty to mitigate
(a) Rationale: 

1. In accordance with estate theory rather than contract.

2. Landlords should not be required to contract with new parties.

3. Rule discourages abandonment.

4. Tenant’s abandonment should not impose duty on landlord.

5. Tenant purchased interest and is stuck Sommer.
(b) Case Example:

In Whitehorn v. Dickerson, the court held that the landlord did not have a duty to mitigate.
(2) Modern rule: Duty to mitigate 

(a) Duty to mitigate includes: 

1. Landlords must use reasonable efforts to relet;

2. Landlords can not discriminate against premises and vacant stock. 

3. Landlords have the duty to prove diligence in effort to relet.

4. Tenant must pay reasonable expenses incurred in reletting efforts.

(b) Failure to mitigate can either:

1. terminate lease (URLTA §4.203) or 

2. result in deducting avoidable amount from landlord’s recovery (Whitehorn).

(c) Rationale:

(3) California: Duty to mitigate absent express provisions otherwise in lease.

(a) “No duty to mitigate” provisions are enforceable so long as the tenant has right to sublet or assign lease subject to reasonable conditions.

c) Landlord remedies: Surrender, sue or relet

(1) Termination and Surrender

If a landlord terminates the lease when a tenant abandons, the landlord is entitled to rent accrued and damages caused by the abandonment.

(a) Common law – no damages for anticipatory repudiation. 

1. The landlord could not rescind the lease and sue for full rent.

2. Rationale: The landlord is not entitled to the rent until it becomes due.

(b) Some jurisdictions – damages for anticipatory repudiation allowed. The landlord can recover rents due less fair market value of lease.

(2) Sue

(a) A landlord can leave premises vacant and sue tenant for rent as it becomes due.

(b) Duty or no duty to mitigate affects the amount the landlord can recover.

(c) Acceleration clause enforceable: Many leases contain acceleration clauses that make all the rent due immediately upon default.

(3) Relet

(a) A landlord can repossess and relet the premises. 

(b) Courts disagree on the consequences of reletting:

1. Relet is a surrender that relieves tenant from further liability unless the tenant consents to the relet.

2. Relet without notice is a surrender. 

If the landlord gives tenant notice then the landlord is reletting on behalf of the tenant and the tenant is still liable.

3. Intent of landlord determines of whether relet is a surrender or not.

(c) Duty to mitigate jurisdictions either follow 2 or 3 above.

F. Duties, Rights and Remedies

1. Landlord duties & Tenant rights

a) Delivery of Title and Possession. (see section C above)

b) Quiet Enjoyment & Constructive Eviction 

(1) Generally.

(a) Covenant of quiet enjoyment is always implied, if not express, in the lease.

(b) The covenant to pay rents is dependent on the covenant of quiet enjoyment. 

(c) Quiet enjoyment does not impose new duties on landlord (originally).

(d) If a landlord actually or constructively evicted the tenant, the covenant was breached and the tenant’s obligations ceased.

(2) Common law: Any affirmative act by landlord or agent that substantially disrupts the tenant’s use of the premises was a breach of the implied covenant of quiet enjoyment.
(a) Condition must be permanent.

(3) Modern rule: Actual or constructive eviction is a breach of quiet enjoyment that terminate tenant’s obligations. Tenant must act within a reasonable amount of time. 

(a) Condition had to be reoccurring but not permanent.
(4) Actual eviction occurs when a landlord denies tenant possession of premises.
(a) Upon total actual eviction, a tenant can: 
1. Vacate within a reasonable amount of time and terminate lease.

Criticism: This remedy puts tenant at risk if the court determines later that there was no constructive eviction, that the tenant waited too long, or the tenant moved out too soon (e.g. without giving reasonable notice or time to cure).

2. Sue for damages, 

I.e. the reduced value, relocation expenses, and recover benefit of the bargain in the lease.

3. Stay in possession and sue for damages.

Note: This remedy is available in California and is a modern trend but not a general rule.

(b) Upon partial eviction by landlord:

1. General rule: A tenant is relieved from rent obligations and may stay or quit premises.

Rationale: Imposes penalty on interfering landlords and is an efficient rule for protecting the tenant because it does not require a lawsuit or require the tenant to leave.

2. Restatement: A tenant is entitled to a proportionate rent abatement. §6.1

Rationale: Strikes a balance between rights of tenant and fairness to the landlord.

(c) Upon partial eviction by a party with superior title:

1. General rule: When a 3rd party’s superior title interferes with the use contemplated in the lease, the tenant can terminate lease, recover damages, or receive a proportionate rent abatement.

2. If tenant stays, then the tenant must pay reasonable rental value.

(4) Constructive Eviction occurs when a landlord (or agent) wrongfully and substantially interferes with the enjoyment of the property (but does not physically evict the tenant),  the tenant gives landlord notice of the condition, and the tenant vacates the premises within a reasonable amount of time.
(a) The landlord (or agent)’s acts must be wrongful or be a failure to act when the landlord has a legal duty to act. 

(b) Constructive eviction can not occur from the acts of a 3rd party. 

1. A landlord is not responsible for the acts of other tenants even though the landlord has some legal control over such tenants.

2. Exceptions: A landlord has a duty to:

(i) control persons acting with the express or implied consent of the landlord (agents); 

(ii) prevent nuisances, and 

(iii) maintain common areas.

3. The modern trend is to hold landlords responsible for the acts of other tenants where the landlord has the legal ability to correct the conditions and fails to do so.

(c) Substantial interference is measured objectively. 

1. Determination depends on:

i. the purpose of the lease, 

ii. the foreseeability of the interference, 

iii. the potential duration, 

iv. the nature and degree of harm caused; and 

v. the availability of means to cure the interference.

2. E.g. Reste, the court found that water flooding into a basement office building was a substantial interference.

3. A landlord has a duty to disclose known defects.

4. If tenant knows of the conditions and takes possession, the condition is waived.

(d) Notice to landlord. The tenant must: 

1. give notice to the landlord and 
2. allow a reasonable amount of time for the landlord to cure the condition before vacating premises.
(e) Vacate premises within a reasonable amount of time: 

1. General rule: Tenant must actually vacate premises within a reasonable amount of time to claim constructive eviction.

Declaratory judgement exception: The tenant is at risk if the court later finds no constructive eviction. A tenant can obtain a declaratory judgement that there is constructive eviction prior to vacating that would prevent this risk.

2. Restatement: Tenant is not required vacate, can stay and receive rent abatement instead.

Rationale: Requiring of vacation is too harsh on the tenant and denies tenant the benefit of the bargain.

(5) Recovery: Tenant can recover damages as well as termination of the lease.

c) Condition of premises & Implied Warranty of Habitability

(1) Common law: Caveat lessee.
(a) Exceptions:

1. A short term lease of a furnished house has an implied warranty of habitability. 
Rationale: The tenant did not have an opportunity to inspect the premises prior to lease. Ingalls v. Hobbs
2. A landlord has a duty to disclose latent defects that are not easily discernable upon inspection and to make no fraudulently representations about conditions.
Rationale: The tenant could not discover defects by inspection and nondisclosure borders on fraud. Tort law makes landlord liable for latent but known defects as well.
3. When the building is being constructed for a particular purposes and the lease is executed prior to completion, the landlord implies the building will be fit for such purpose. 
Rationale: No opportunity for inspection.
(b) Tenant still obligated to pay rent. 
1. Inhabitable conditions, even where there is express or implied warranty, did not release tenant from duty to pay rent.  

2. A tenant’s options were to sue for damages or move out claiming constructive eviction. 

3. Rationale: The covenant to pay rent is independent from covenant of possession and inhabitability.
(2) Restatement: Residential dwellings have an implied warranty of suitability for the use contemplated by the parties. Rest. 2d §5.4

(a) A breach requires:

1. the damage is a result of landlord’s conduct, failure to repair, or sudden natural disaster, 

2. the tenant is not at fault and requested the repair, and 
3. the landlord fails to repair after a reasonable amount of time

(3) Modern law: A residential lease has an implied covenant of habitability.

(a) Rent obligation is dependent on the implied covenant of habitability. 

(b) Residential leases only. Courts have not extended the implied warranty of habitability to commercial leases except in a few situations where the maintenance appears to have been part of the bargain, e.g. tenant only rents part of a building.
(c) Scope of warranty: Courts differ on the scope of the warranty and measure breach either as:
1. Substantial violation of housing code is a breach of warranty. 
(i) Minor violations that do not effect habitability are not a breach.

(ii) E.g. Javins the court

2. Premises must be “fit for human habitation.”

Note: Depending on application, “fit for human habitation” could be a higher or lower standard than substantial violation of housing codes.

(d) Notice required before breach. Some courts and the Restatement state that the warranty is not breached until the tenant gives the landlord notice and the landlord fails to cure within a reasonable amount of time. 

(4) California: 

(a) Premises must be fit for human habitation. 

1. §1941.1 specifies what violations will constituted breach of warranty, e.g. roof leaks, broken windows, plumbing, electricity, heat, hot/cold water.

(b) Premises must be delivered in a clean condition.

(c) Landlord has duty to make subsequent repairs. 

(d) Tenant does not have duty to inspect.

(e) Breach can be affirmative defense in action against tenant.

(f) Tenant can also use the “repair and deduct” method.

(g) Notice requirement is an open question:

1. Knight holding says no notice is required; 

2. However Peterson says tenants can expect prompt repairs of conditions that a landlord has notice of. 

3. In practice, slum lords can be said to have notice of poor conditions.

(5) Waiver of warranty:
(a) Common law and general rule: States (including California) that recognize implied warranty of habitability do not allow waiver of warranty.

(b) URLTA allows tenant to assume duty to repair if

1. there is no intent to evade the warranty, 

2. the agreement is in writing with separate consideration, 

3. and repair not necessary to cure housing violations.

(c) Restatement
1. Waiver is not allowed if the defect makes the premises unsafe or unhealthy or if the waiver “unconscionable or significantly against public policy.” 

2. Otherwise, a tenant can impliedly waive the warranty when the defect is patent and the tenant recognizes that it is unsuitable for use.

3. Considerations include: 

- interference with the housing code enforcement;

- the type of property leased;

- existence of a reasonable business purpose of the waiver

- whether waiver is a result of  negotiations;

- part of boilerplate lease agreements or adhesion contract;

- tenant that has unequal bargaining power; and 

- whether parties were represented by council.

(d) Commercial leases are more likely to have waivers enforced. 
Consider:
1. Is business suitable for regulation?

2. Is the service of public importance?

3. Does waiver put public at risk?

4.  Is there an uneven bargaining advantage?

5. Who is liable for injuries?

6. Is the purchaser at risk of seller’s negligence?

(e) Policy for waivability: 

1. Increases the costs of housing which hurts the poor.

(f) Policy arguments against waivability:

1. Increases T bargaining power.

2. Too many defects are latent.

3. Protects property values.

4. Housing market is in failure but solution is not crappy housing.

5. Health concerns (children). 

(6) Tenant options upon Breach: 

A tenant’s duty to pay rent is dependent on the implied warranty and upon breach, a tenant can:
(a) Terminate lease (and recover damages);

1. A tenant’s damages can include relocation costs and fair market value of the lease (agreed rent – fmv).
2. Tenant is at risk of being an abandoning tenant.

(b) Continue lease and sue as an independent cause for damages;

(c) Sue for specific performance; 

1. Peterson: right for injunctive relief recognized in dicta at least.

2. California Civil Code § 1174.2 allows court to order necessary repairs and rent is limited to reasonable rental value until premises are made habitable.

(d) Use as a affirmative defense in a rent action by landlord;

(e) Employ statutory remedy of “repair and deduct.”

In California, tenant can use repair and deduct up to the monthly rent due 2x each year.

(7) Calculating damages:

Court employ different methods of calculating damages. 
E.g.
If  the agreed rent is $200/mo,

the value inhabitable is $ 250/month and 

frv uninhabitable is $ 100.00

(a) Hilder Green: Damages are the difference in value of the premises habitable and as defective. 
T rent =  (agreed rent  -  frv inhabited)  + frv uninhabited


                     200         -         250           +      100  = $ 50.00

Method is designed to preserve the benefit of the bargain for a habitable dwelling.
(b) California statutory method: Rent is the value as defective.
T’s rent = agreed rent – (agreed rent – frv uninh) = frv uninhab.

                     200         -       200         -      100      = $ 100.00

(c) Percentage diminution: Rent is reduced by the percentage that the premises are uninhabitable. 

(California courts often use this method in reality, e.g. Cazares v. Ortiz )

(d) Restatement

T’s rent =  agreed rent/frv inhab.  x    frv uninhab

                      200/250                   x         100         =  $ 80.00

(e) Tort : How much did the tenant suffer?  Stoiber
d) Illegal leases

(1) If a lease is illegal because of statutory violations at the time lease is made, then there is no lease. 

(2) Lease is unenforceable but landlord is entitled to fair rental value.

(3) Mere code violation will not make a lease illegal.

f) Landlord tort liability for personal injuries

(1) Common law: Caveat lessee.

(a) Exceptions:

1. Negligent repair;

2. Common areas;

3. Latent defects;

4. Public use:

5. Express covenants;

6. Housing code violations.

7. Waivers are enforceable.

(2) Modern rule: Move toward negligence.

(3) California: More general standard of care required under Peterson.

(a) Waivers: Trunkl restricts waivers to negligence only and §1953 limits how much a residential tenant can waive. 


g) Retaliatory Eviction is not allowed.

(1) Common law: A landlord with legal possession can evict for any reason.

(2) Modern rule: A landlord can not evict (legally or through self-help) or increase rent in retaliation for a tenant complaining about violation of housing code or breach of implied warranty.

(a) If tenant shows that a landlord acted discriminatorily within a short time of tenant’s complaint, there is a rebuttable presumption of retaliation.  Rest. 2d § 14.8, comment f.

(b) E.g. In Edwards, where the tenant reported violations and the landlord served tenant with a 30 day notice, the court held that the tenant could allege retaliation as a defense in action for possession.

(3) California focuses on retaliatory motive of the landlord’s actions.

(4) A tenant in default can not use retaliatory eviction defense.

2. Tenant Duties ; Landlord Remedies

a) Waste: Tenant has duty not to make changes that:

(1) affect vital and substantial portions of property, 

(2) change the characteristics of the premises, or 

(3) change the fundamental purpose, uses contemplated, or nature of premises.

b) Repair

(1) Common law: The tenant had a duty to make minor repairs.

E.g. repairs to keep the premises windtight and watertight.

(2) Modern property law: The tenant has no real obligation to repair.
(a) The landlord’s duties under the implied warranty of habitability abrogate much of the tenant’s duty to repair.

(b) General duty to repair does not include the duty to rebuild.

(3) Express agreements can enlarge tenant obligations beyond common law duty of wind and watertight, e.g. “to keep premises in good repair.”

(a) Common law: A tenant who agreed to repair without exceptions was obligated to rebuild.
(b) Modern law, tenants (by statute) do not have a duty to rebuild but a landlord who covenants to repair is obligated to rebuild.

c) Obligation to pay rent after property is damaged.

(1) Common law: Rent was due even if property is damaged 

(a) Exceptions:

1. the tenant leased a portion of a building that was completely destroyed, or

2. the performance of the lease agreement is impossible because of the damage and the tenant was not at fault. (RofC(2) §454)

(2) Modern property law: Tenant is released from rent obligations.

(a) Under RofP(2) § 5.4, a tenant is release from paying rent when:

1. a nonmade force makes the property unsuitable for use contemplated;

2. the tenant is not at fault; and

3. the landlord does not correct situation within a reasonable amount of time after being requested to.

(b) Case example:

In Greensfield & Co. v. Kolea, the court held that a fire could terminate tenant’s obligation to pay rent on the grounds that it was impossible for the landlord to furnish the agreed upon “one story building” and the leases no longer intent to allocate risk to the tenant

(c) Exception: The parties can expressly agree to additional or fewer conditions that would terminate lease.

(d) Rationale: 

1. Parties in lease “bargain for” the building and not the right to the land.

2. Landlords are better positioned to prevent disasters (e.g. keep building up to code).

3. Landlords are better able to insure against risk.

4. Strikes a balance between protecting tenant and allowing landlord to fix building before lease would terminate.

5. In accordance with contract doctrine of impossibility, impracticability, and frustration.

d) Landlord Remedies

(1) Sue for rent and damages: (see D. Defaulting Tenant, section c.)

(2) Security Deposits: 

(3) Rent acceleration clauses:

(a) Generally rent acceleration clauses are enforceable.

(b) Absent specific provisions, a landlord can not accelerate rent and terminate the lease.

G. Rent Control

1. What is rent control?

a) Baseline rent is set and allowed to increase by a % each year. 

b) Increases can be fixed or set by a Rent Control Board to reflect inflation.

c) Two types of Rent Control:

(1) Strict rent control: Rent remains same regardless of tenants.

(2) Vacancy decontrol: Rent is adjusted to market when tenant leaves.

d) Most rent control is paired with just cause eviction protection.

2. California law

a) No rent control for commercial leases.

b) Costa Bill mandates vacancy decontrol. By 1999 there will be no ceilings for rent on vacant place.

3. Arguments for and against rent control:

a) Arguments for:

(1) Preserves cultural diversity.

(2) Alleviates economic hardship in housing market failure where rent is just too high.

(3) No more room to build anyway.

(4) Tenant’s invest more in property.

(5) All problems blamed on rent control (e.g. decrease in rental stock) exist in non-rent control cities too.

(6) Screening already occurs.

b) Arguments against:

(1) Causes decline in housing stock because landlords sell or convert units.

(2) Depresses tax base (Prop 13)

(3) Only benefits current tenants.

(4) Increases energy uses.

(5) Causes tenant immobility.

(6) Causes screening for race, class, etc.

(7) Rent control is landlord subsidizing poor tenants.

VII. Servitudes

A. In general

1. Servitude: an agreement that creates interest in land that benefits and bind parties and successors. The four types are:

a)  Profit: is the right to remove something from someone else land. Profits are generally governed by the same rules as easements.

b) Easement: is a grant of an interest in land which entitle a person to use land possessed by another or to prevent an owner from using the land.
c) Real Covenants: are covenants that run with the land at law.

d) Equitable servitudes: are covenants that run with the land in equity.

B. Easements 

1. Classifying easements

a) Is it an easement?

(1) Is it an easement or a conveyance? 
(a) Common law: An easement was preferred over a conveyance in fee simple.

(b) Modern rule: It depends on the particular circumstances, e.g. the intent of the parties, the language involved, etc. A transfer for a limited use or purpose, or the absence of clearly marked boundaries are indicators of an easement.
(c) Minority rule: Absent express limitation, a grantor is presumed to convey the largest possible interest.
(d) Posner: suggest that presuming easements is more efficient.
(2) Is it an easement or a license?
(a) A license is permission to do something that would otherwise be a trespass. 

(b) A license is not an interest in land and thus can be made orally; easements are interests in land that require a writing. 

(c) Licenses are revocable at will.

1. Exception: A license coupled with an interest is not revocable.

E.g. If “A” holds a profit to take trees from B’s land, A has a license to enter the land that is irrevocable for as long as A holds the profit.

2. Exception: A person can be estopped from revoking a license because of reliance.

E.g. In Holbrook v. Taylor, the court held that because the owner had knowledge that the road was being used, the owner was estopped from revoking the license for as long as needed for the ? to realize his expenditures. 

3. Minority rule: A few jurisdictions do not recognize the estoppel exception. Licenses are revocable and a licensee who relies on the license does so at their peril.

b) Easements can be in a variety of estates, e.g. fee simple, for life, or for a term of years.
c) Affirmative vs. negative easements: 

(1) Affirmative easements give a person the right to enter or perform an act on the servient land.

(2) Negative easements forbid an owner from certain acts on the land & are always appurtant. 

(a) In general, negative easements are disfavored and uncommon because:

1. they burden land use, 

2. result in depreciation, 

3. it is difficult to determine the holders, and 

4. it is more efficient to recognize covenant than imply negative easements.

(b) Creation:

1. Common law: Negative easements could arise expressly, impliedly, or by prescription.
2. Modern Rule: Negative easement are usually express, theoretically could arise by implication, but can not arise by prescription.
(c) Scope: At common law, negative easement were limited to:

1. blocking a widow;

2. interfering with the flow of air;

3. removing building support; and 

4. interfering with the waterflow of an artificial stream.

(d) Modern law: and are generally limited to the four common law categories of light, air, support, and waterflow.

1. E.g. In Fountainebleau v. Eden Roc, the court rejected Eden Roc’s claim of a negative easement of sunlight because negative easement can only prevent the deprivation of a legal right and there is not such a legal right to sunshine.

2. A few jurisdictions have recognized other negative easements, e.g. an unobstructed view (Peterson v. Friedman (CA)), solar collection, and dike removal.

d) Easements are either reservations or exceptions.

(1) Reservations are easements that create a new servitude.

(a) Common law: Easements could not be reserved in the grantor, so court said that the new owner “regranted” easement to original owner (never to a 3rd party) to create the new easement.  

(b) Modern general rule: Reservations are allowed but remain disfavored & can not be created in a 3rd party.

(c) California (minority) rule: A grantor is allowed to “reserve” an interest in a 3rd party.

E.g. In Willard, the court recognized that the seller effectively reserved an easement in the church allowing the church to use the parking lot.

(2) Exceptions are where the grant excludes the conveyance of a pre-existing servitude.

e) Easements are either appurtant or gross.

(1) Easement appurtant:

(a) Benefit the owner of the easement in the use of the another tract of land. The benefited land is the dominant tenement and the burdened land is the servient tenement.

(b) Pass to subsequent owners of the dominant and servient tenements.

(c) Are preferred over easements in gross when the agreement and intent is ambiguous;

Rationale: 

1. Parties usually intend easement appurtant.

2. English common law did not recognize easements in gross.

3. Owners are more easily identifiable so presumption helps eliminate unnecessary restrictions; and

4. EA increase the total land value whereas EIG reduce the total value.

(d) Can not be turned into easements in gross unless the dominant and servient owners make a new agreement.

(e) Negative easements are always appurtant. 

(2) Easement in gross:

(a) The holder of the easement has a kind of personal right to use the servient land.

(b)  Easements in gross are assignable only if the parties intend.

(c) There is no dominant tenement since the easement does not necessarily benefit the owner in the use of his land.

f) Conservation easements: are really covenants.
2. Creation

a) Express easements: An easement, as an interest in land and within the Statute of Frauds, generally must be created by a writing signed by the party to be bound. 

b) Implied easements: 

(1) An easement implied by a prior existing use arises when a grantor’s use of a portion of land was apparent and continuous at the time of severance. 

(a) Requirements:

1. Use: The use must exist at the time of the lot division.

2. Common grantor: A single grantor must divide the land to create an implied easement by existing use.

3. Apparent: The existing use must be discoverable by reasonable inspection, i.e. the use is apparent even if it is not visible, if a reasonable person would infer the existence of the use.

· e.g. In Van Sandt v. Royster, the court held that there was an easement for a sewer pipe because of the presence of surface connections.

· Recording acts sometimes can protect a purchaser of a servient tenement when the owner of the dominant tenement could have but failed to record the easement.

4. Continuous: The use must be frequent enough to alert parties to its presence.

5. Necessity: The easement must be reasonably necessary for the use and enjoyment of the dominant tenement, i.e. appurtant. 

· Termination of the necessity does not terminate the easement.

· Minority rule: New York requires the easement be strictly necessary.

(b) Implied exceptions are recognized but courts disagree whether a implied reservation can be created though an existing use. 

1. Some courts recognize both a reservation and an exception easement can be implied by prior existing use.

2. Other courts do not recognize a reservation in favor of the grantor of an easement implied by existing use.

Rationale: Recognition of the reservation would conflict with the terms of the deed and is not reasonable interpretation of parties’ intent.

(2) An easement implied by map arises when a subdivider conveys lots by reference to a map with undedicated or proposed roads. Rationale: The buyer relies on and pays the price of the easement when purchasing.

(3) An easement implied by necessity arise when a grantor’s subdivision landlocks one tract from access to a public road. An easement by necessity expires when no longer necessary.

(a) Common law & general rule: The easement must be strictly necessary and can only arise at the time of lot division. The claimant bears the burden of proof.

1. Minority rule: An easement by necessity can arise when alternative access is inadequate, difficult, or expensive.

2. Minority rule: An easement is not strictly necessary if there is access via water.

(b) Easements by necessity can not give rise to a claim of easement by prescription.

(c) Rationale: Courts differ. 

1. Hewitt v. Meaney said that the easement is the probable intent of the parties. (A corollary is that easement is waivable.)

2. Other courts say that the easement by necessity promotes the public interest in efficiency of land use and prevention of landlocking. (Easements would not be waivable).

c) Easements by prescription:

(1) English common law: Courts presumed that a person act with the owner’s permission (the fiction of the lost grant) and recognized an easement by prescription when the use continued for the requisite period. 

(a) The presumption of a grant was conclusive and not refutable by evidence that the use was without permission.

(b) The requisite period was originally use that preceded 1189. It evolved into the “memory of one person” and then finally was set at 20 years (the statutory period for adverse possession).

(2) Modern American general rule: Easements by prescription are analogous to adverse possession and are created when the use is open & notorious, adverse, under a claim of right, and continuous for the statutory AP period. 

(a) Requirements:

1. Open and notorious: The use must be sufficient to give a reasonably attentive landowner notice of the use.

2. Adverse: The use must be without the permission of the owner, i.e. no license.

3. Exclusive & under a claim of right: The requirement does not require that no one else use the land but that a person’s claim of right does not depend upon a like right held by others.

· A private prescriptive easement requires that the person’s use is not the same as the public’s.
4. Continuous for the statutory period: Acts must be sufficient frequent to alert a landowner of the use. 

(3) Minority combination rule: Some jurisdictions combine the fiction of the lost grant with the adverse possession requirement. 

(a) The claimant must prove that the use was not permissive and that the owner acquiesced in addition to open & notorious, adverse, under a claim of right, and continuous for the statutory period. 

(b) The owner can rebut by showing a lack of acquiesce in the use (e.g. oral objection) or by showing permission.

(4) Limitations:

(a) Prescription can not create a negative easement.

(b) Easements by necessity can not become prescriptive.

(c) Prescriptive easements can not arise on public land.

(5) No compensation rule: Like AP, where a claimant has an easement by prescription, the owner does not have a claim for compensation.

(6) Common driveway rule: Courts recognize prescriptive easement arising by holding that each party’s use is presumptively adverse to the other’s.

(7) Public prescriptive easements: arise when the public uses private lands in a manner that satisfies the prescription requirements.

(a) General rule: The use is presumed to be permissive when the land is open & vacant or a beach.

(b) California: If a owner posts a sign pursuant to Civil Code § 1008, the owner has safe harbor from the creation of prescriptive easements.

3. Enforcing an easement
a) Appurtant (affirmative or negative ) easements:

(1) The benefit passes with possession (conveyance or adverse possession).

(a) Prior to the statutory period, it is an open question whether the adverse possessor holds the easement.

1. Argument for: An easement appurtant is attached to the possession, not the title, of the land.

2. Argument against: An easement only passes to a party in rightful possession. Cunningham 

(2) The burden on the servient tenement passes with possession unless the subsequent owner is a purchaser protected by a recording act.

b) Easements in gross:

(1) Benefit:

(a) Common law: The benefit is not transferable to subsequent possessors. Rationale: There is “subsequent possessor” because no dominant tenement. The benefit of an easement in gross, by definition, is personal.

(b) Modern rule: The transferability of the benefit depends on the intent of the parties.

1. Commercial easements are more likely, perhaps even presumed, to be transferable. 

2. Recreational easements, e.g. for hunting, are generally not assignable.

3. Some jurisdictions will divide an easement in gross is only upon the agreement of all holders. Miller
(2) The burden passes to subsequent possessors unless the subsequent possessor is protected by a recording act. (see p. 57)

4. Scope of easements

a) Generally:
(1) Express easements: The scope of an easement is generally limited to what is reasonably foreseeable by the parties at the time the easement was created. 

E.g. In Cox v. Glenbrook, the court held that the owner of the dominant tenements (Cox) could not widen the back road to the public highway beyond the width of the road as existed at the time Quill bought the easement from Glenbrook. 

(2) Implied easements by prior existing use: Scope is limited to what is reasonable foreseeable.

(3) Implied easement by necessity: Court split.

(a) Some states use the general rule of reasonable foreseeability.

(b) Others limit the scope to what is reasonable essential to the dominant tenement.

(4) Prescriptive easements: The scope is limited to the same general nature (or reasonable evolution) of use that gave rise to the easement. 

b) Subdivisions: 

The easement passes to subdivided lots so long as it is with the “normal development of the use of the dominant tenement”. Foreseeability and the burden to the servient tenement are also considered.  Rest. §484.

c) Above & below: 

The owner of an easement of a right of way generally does not include the right to install wires above or below the land.

d) Appurtant vs. gross: 

(1) Easements appurtant: The burden on the servient tenement is limited to the needs of the dominant tenement and should not exceed the intent of the parties.

(2) Easements in gross: When the ownership of an easement in gross is divided, the easement must be used or exercised as an entirety, i.e. “one stock” where either owner can veto the other owner’s use. Miller
5. Termination of easements:

a) Unity of title: When the same person holds title to the dominant and servient tenement, the easement terminated.

(1) Note: Easement will not be revived if owner sells one of the lots.

b) Release in writing to the servient owner terminates an easement.

c) By adverse possession: When a servient owner wrongfully and physically prevents the use of the easement for the statutory period, the easement is terminated.

d) By estoppel: When the owner of the dominant tenement indicates never to make use of the easement, the easement terminates.

e) Expiration: An easement expires when it is of a limited duration, e.g. a life estate or leasehold.

f) Necessity ends: An easement of necessity terminates when the necessity ends.

C. Covenants Running with the land

1. Generally
a) A covenant is an enforceable promise (affirmative or negative) as a matter of contract. Reciprocality is not required.

b) A covenant that runs with the land is a promise relating to land that binds the successors of the covenanting parties.

c) A real covenant is a promise respecting the use of land that runs with the land at law. A real covenant has a benefit end analogous to the dominant tenement in an easement as well as a burdened end similar to the servient tenement. 

d) An equitable servitude is a covenant that will be enforceable in equity.

e) Horizontal privity is privity of estate between originally contracting parties, e.g. landlord-tenant or grantor-grantee.

f) Vertical privity is privity of estate between a covenanting party and a successor in possession.

2. Creation of covenants:
a) Covenants created by an express writing: A real covenant is said to be “like a bird riding on a wagon” -- it is neither an interest in land nor a regular contract (since it binds subsequent owners).  The SOF applies so real covenants and equitable servitudes require an express writing signed by the party to be bound. A grantee is bound to the covenants by accepting the instrument. 

b) Equitable servitudes:
(1) Implied by a common scheme: Most courts imply a reciprocal negative servitude (enforceable only in equity) where a grantor had a common scheme at the time of subdivision and the buyers have notice of the covenants. Sanborn v. McLean. 

(a) E.g. In Sanborn, the court held that when the owner expressly restricted the first set of lots subdivided, the owner made a reciprocal promise to the buyers. The subsequent purchasers, the McLeans had notice of the restriction because the Court hold that the McLeans should have searched neighboring titles and also that they had inquiry notice that the neighborhood was residential. 

(b) California (minority rule) applies the SOF strictly and will not imply a covenant. The deed is a final, integrated understanding that can not be modified.

(2) By 3rd party beneficiary doctrine: An express restriction that is intended to benefit a 3rd party is enforceable in equity.

(a) E.g. In Snow v. Van Dam, S sold south lot with restrictions. North lot subdivided and sold to C. with restrictions. Remaining south lots (the dominant tenements) sold to C. C sells lot to VD with same restrictions in deed. The California court refused to imply a negative reciprocal servitude but held that the plaintiffs who bought the remaining south lots were the 3rd party beneficiaries to the express restrictions on the deed and could sue in equity for injunction. (Court also held that since there is a scheme the owners of the earlier lots can also sue even though no writing.)

(b) Minority rule: Some states require vertical privity between the promisee and the 3PB.

(c) In Zamiarski v. Kozial, the New York court recognized a equitable servitude hold by a 3PB where there was no covenant or contract between the burdened and benefited parties.  

1. Peterson’s rationale for: The court in New York avoids the extra step of requiring the 3PB and the promisee to contract formally before the promisee sells the land restricted by the covenant favoring the 3PB.

2. Rationale against: A covenant that benefits a 3rd party is similar to an easement (in equity) and an easement can not be created to favor a 3rd party. 

3. Peterson’s rebuttal: This is a stupid rule for easements, doubly stupid for a covenant.

c) Reserving a right to modify

(1) A common owner (developer) can reserve the right to modify the covenant terms.

(2) The right to modify ceases when the developer sells the last lot and has no economic interest to protect.

3. Does the covenant run with the land?

REAL COVENANTS
EQUITABLE SERVITUDES


Burden
Benefit
Burden
Benefit

Is intent required?


Yes
Yes
Yes
Yes

Must the burden touch and concern land?


Yes
No
Yes
No

Must the benefit touch and concern land?


Courts split 

(ice cream hypo)
Yes
Courts split 

(ice cream hypo)
Yes

Is horizontal privity required?


Yes
Courts split (Rest. says No)
No
No

Is vertical privity required?


Strict vertical privity required
Relaxed vertical privity required
No*
No*

Is notice required?
Not technically but the recording acts may protect a purchaser without notice.
No
A purchaser must receive actual or constructive notice
No




* The benefit & burden pass to an adverse possessor 

a) Intent: General rule is that the law will not create a servitude that the parties did not intend.
b) Touch and Concern

(1) Early cases required the covenant to relate to the physical use of enjoyment of the land.

(2) Modern rule is that the covenant will T&C if it is a normal expectation of society as to whether the benefit or burden would accompany ownership. 

(a) Rationale: T&C prevents restrictions and obligations that interfere with personal liberties.

(3) Rest. 3d abandons T&C in favor of using more explicit doctrines to invalidate unreasonably restrictions. A covenant is not enforceable it is:

(a) an unreasonable direct  restraint on alienation (§3.4); 

(b) an indirect restraint alienation without a rationale justification (§ 3.5); 

(c) an unreasonable restraint trade or competition (§ 3.6); or 

(d) unconscionable (§3.7). 
Peterson: Both T&C and Rest. 3d are vague about nature of invalidating servitudes.

(4) In law and equity, the burden does not run if the benefit does not T&C, i.e. the benefit is in gross. 

(a) Modern example is a non-competition clause.

(b) Rationale: 

1. When the benefit is in gross, the restrictions will become inefficient sooner.

2. Restricts non-competition clauses which court disfavors.

(c) Peterson’s rebuttal: 

1. Disadvantages as well: Rule also invalidates covenant between city and developer where the zoning permit is given in exchange for a percentage of low income housing. Burden will not run because the benefit is in gross to the city.

2. Inconsistent with defeasible fees:  Burden runs in a defeasible fee even if the benefit is in gross and the forfeiture remedy is harsher than for violation of a covenant (damages or injunction.)

c) Horizontal Privity
(1) English common law: HP exists only if there is a landlord-tenant relationship.

(2) Massachusetts requires mutual relationship: HP exists if a coventor and covenantee have a mutual and simultaneous interest in the land, e.g. landlord-tenant, life estate & remainderman; easements. The relationship must be continuous.

(3) Modern HP: HP exists if there is a mutual or successive relationship between the covenantor and covenantee. A successive relationship is one where the parties are in a grantor-grantee relationship and the covenant is made at the time of the transfer. Rest. 2d § 548.

(a) General rule: HP required for burden and the benefit to run.

(b) California & Rest. 3d: HP is only required for the burden to run, not for benefit.

(c) Rationale: Courts were concerned about the benefit running against a person who did not make a promise.

(d) Prof. Clark’s Rebuttal: Parties can use a strawman to satisfy successive relationship requirement.

d) Vertical Privity

(1) Strict vertical privity exists if there is a succession to the entire estate of covenantor. The entire estate means entire balance in terms during duration, not acreage. 

(a) Note: This causes a problem for a covenantor who transfers a life estate to another without the restriction.

(2) Relaxed vertical privity exists if there is a successor in interest (can be of a lessor estate)

(a) Note: The only situation where there is no relaxed vertical privity in for an AP.

(b) Peterson: Relaxed VP is fine, why not the same test for the burden?

e) Notice: 

(1) No notice required for non-purchasers: Where the subsequent possessor is not a purchaser, the burden runs without actual or constructive notice.

(2) For purchasers: 

(a) In equity, actual or constructive notice is required for the burden to run.

(b) At law, the recording acts may prevent the enforcement of the burden running.

(3) Recording Acts generally only protect bona fide purchasers (not adverse possessor, donative transfers, heirs, or devisees). 

(a) Notice statute: An easement is not enforceable against a subsequent purchaser if at the time of acquiring the property the purchaser did not have notice (actual or constructive) of the easement and the easement could have been recorded. 

B grants easement
B sells to C;

C takes free of 

to A, not recorded
C lacks notice

easement.



         |----------------------|-------------------------->

(b) Race-notice statutes: require that the subsequent owner record deed as well.

B grants easement
B sells to C;

C takes subject to 

to A, not recorded
C lacks notice

easement.


|----------------------|------------|--------------|---->







   A records    C records

B grants easement
B sells to C;

C takes free of 

to A, not recorded
C lacks notice

easement.


|----------------------|------------|--------------|---->







   C records   A records

4. Enforceability of covenants to pay money, e.g. a fee to property owner’s association.
a) In general: 

(1) Despite lack VP between developer and association, VP is generally satisfied on the theory that the association represents the persons who are in vertical privity.

(2) T&C requirements usually met even though fee obligation doesn’t look like traditional T&C framework.

b) Consequence of Breach:

(1) Real covenant breach means that the owner is personally liable.

(2) Equitable servitudes breach results in an equitable lien on the property. Owner’s other assets not reachable.

c) Peterson’s (alternative & simpler) Lien theory:

Original buyers of covenant expressly agree to a lien on the property imposed to secure payment of the fee. Then, the developer assigns the lien to the property association. Subsequent owners take subject to the lien (unless protected by a recording act but recording lien ensures constructive notice to all subsequent owners.) 

5. Comparison of covenants running with the land & assignment of leaseholds.
a) Big difference between doctrines is that an assignor remains liable after a transfer to an assignee (absent a novation) whereas the owner’s obligations under covenant cease with the transfer in fee simple to a new owner.

b) Requirements for run are generally the same: 

(1) If we read language that re: L being in privity with T1 as meaning vertical privity, doctrine of assignment & sublet is (almost) completely harmonious with covenant.

(2) Strict vertical privity exists between landlord and assignee (because entire interest transfer) but not between landlord and sublessee (where a lesser interest is transferred).

(a) Both the burden and the benefit run between assignee and landlord in law and equity.

(b) The burden will not run to sublessee at law (for lack of strict VP) but will in equity (where VP is not required.)

(c) General rule is that the benefit will also not run to sublessee in law or equity for “lack of privity” rationale even though covenant doctrine does not require VP.

1. Peterson & Susan French posit that the sublessee should be able to sue L. and the theory should be consistent between lease and covenants.

6. Scope
a) General rule: The terms of the written instrument and the intent of the parties determine the scope of a covenant.

b) Interpretation: Case results are different and varied because parties have difference and varied meanings of similarly worded restrictions.

E.g. In Crane Neck, the court interpreted “single family dwelling” to mean that the house must actually be used by a single family and not just conform to architecturally meaning of single family house. Court held that original parties did not intend that a single family dwelling included a group home from mentally handicapped adults.

c) Non-enforceability of covenants on public policy grounds: Courts can refuse to enforce covenants when they are contrary to pubic policy.

(1) Discrimination against the mentally ill: 

(a) I n Crane Neck, the court refused to enforce the covenant because state zoning statute and executive pronouncements established a public interest in placing mentally ill in home-like settings. 

(b) Note: The state statute only pertained to requiring zoning to consider group home to be single family units and did not include covenants. Peterson says the court is “bailing out” the legislative oversight.

(2) Racial and religious discrimination: Covenants traditionally had race and religion based restrictions that have been held unconstitutional in Kraemer. 

7. Termination
a) Court refuses enforcement for public policy reasons;

b) Covenant is of a limited duration, e.g. life estate, fsd, term of years;

Some states statute require a re-recording of a covenant every 20-30 years.

c) Merger;

d) Release;

e) Abandonment requires objective evidence of an intent to abandon;

f) Laches (equity) or statute of limitations (law) on a particular breach;

g) Estoppel; or

h) Equitable defense of changed conditions:

(1) Covenant may terminate if it is impossible to secure the benefits anticipated by the covenant (analogous to frustration doctrine).

(2) In subdivisions, the change must be throughout the subdivision and not just at the periphery.

E.g. In Western Land, the court held that the changes in the subdivision were only around the edges and the interior part of subdivision was still sufficiently residential to uphold restriction to residential buildings.

(3) At law, court disagree about whether the defense can be applied.

VIII. The Takings Clause

A. In General

1. The Takings Clause requires that when the government “takes property” for a public use, the government is required to pay just compensation.

a) What constitutes a public use?

(1) There must be a “reasonable belief that the taking could benefit the public.”

(2) The outer limits

(3) The determination is largely political rather than judicial determination.

b) What constitutes a taking by the government?

(1) Express: 

Where the government express admit a taking by filing an action for eminent domain for an easement, covenant, or purchase in fsa, there is a taking per se.

(2) Physical action by the government, 

E.g. where the government builds a dam that floods the land or low flights over  houses (easement in the air) Cosby 
(3) Through regulation.

E.g. If the government zones for public use only or for extremely low residential use or agriculture only.

c) Doctrine:

(1) Court recognizes a taking when it sees one but does not apply a consistent or coherent standard. The guiding issue in Takings jurisprudence is fairness.

(2) Peterson: A taking requires just compensation whenever the government deprives a person something of economic value without having a plausible moral justification. 

If the acquisition is done as a penalty, payment, tort, or because of criminal activity, then it is not a tacking and just compensation is not required.

d) Case Law Analyzed:

(1) Mugler v. Kansas (1887): Kansas prohibits the manufacture of beer. Claimant was a brewer who challenge the law as a taking of his property. Court said that the law represented the political and community decision against the evils of liquor production and consumption, therefore there was no taking.

(2) Keystone (1987): Prohibition of mining that would damage or destroy the structural support of public buildings was held to not be a taking since it was nuisance (wrongful) conduct.

(3) Nollan v. CA Coastal Commission (1987): Nollan was required to grant an easement of lateral access as a condition of receiving a building permit. The Commission argued that not having lateral access harmed the public and the government was trying to mitigate the harm.  The Court was not persuaded by mitigation theory and held that there was a taking as the government was attempting to get free easements.

(4) Calero-Toledo (1974): Lessor of a pleasure yacht claimed a taking when the Puerto Rico government seized the yacht for a lessee having marijuana aboard. The Court used the legal fiction of prior precedent and said that “inanimate object themselves were guilty of the wrongdoing and must give themselves up.  Court held that the seizure was not a taking. The Court also implied that the owner was not faultless.

(5) Bennis v. Michigan (1996): Court holds that when the government seizes a jointly owned car because of the husband’s criminal activity, the wife can not claim a taking. [Peterson says this is wrongly decided.]

(6) Lucas v. SC Coastal Condition (1992): The Court suggests a taking occurred b/c building a home on the coastal property did not seem blameworthy. Court concerned with promoting a common good without protecting against a harm and stated that there is a “risk of private property being pressed into public service.”  Scalia says that the harm-benefit test is not being used because the Court wants a “value-free, objective methods” but then he wants to know if it is “nuisance-like.” [Peterson: You can’t have a value-free standard when the very goal is fairness!]
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