Contracts: Merges, Spring 2000


Contracts

I. HAS A VALID K BEEN FORMED?

1. Mutual Assent RULE: Must have offer AND acceptance.  Defined if other person is justified in believing that his assent to that bargain is invited and, if given, will result in a binding K between the parties.

A. Offer: 

1. Standard Elements:

RULE 1: To manifest offer, must:

a. INTENT: manifest present K intent;

b. UNQUALIFIED: certainty and definiteness of terms; and

c. COMMUNICATION: communication to offerree

RULE 2: Words must be words of offer rather than words of preliminary negotiation.  Courts reject subjective interp of this provision.  Must be objectively clear to the reasonable person that if they accepted, it would form a K.

RULE 3: Following factors are helpful in determining objective intent:

1. Words used

2. Surrounding circumstances

3. To whom proposal is made (large group or small, select)

4. Definiteness and certainty of terms

5. Written K contemplated (if refers to written agreement, probably not)

2. Testimony of Belief Permitted: (SUBJECTIVE)

Kabil Developments Corp. v. Mignot (helicopters promised):

a. RULE: Although only objective proof will give enforcement to K, a jury may be allowed to hear subjective testimony to try to give credence to that objective proof.

b. Case: Jury felt compelled that testimony of owner of biz was indicative of objective proof that K existed.

3. Objective Theory and Employee Handbooks:

McDonald v. Mobil Coal Producing, Inc. (employee handbook): 

a. RULE 1: employee handbook = sufficient K when it appears to be in regards to a certain procedure of employ. 

RULE 2: employee handbooks are NOT sufficient Ks and this is stated in the disclaimer.

b. Case: Court found handbook to be sufficient K regarding practices emplolyed surrounding employee’s termination.

c. POLICY: Dissent points out the danger of ignoring these disclaimers, especially when they are so clear.

4. Requirement of Definite Terms in the Offer:

Moulton v. Kershaw (salt dealer): 

a. RULE 1: to be considered a K, a document must have definite terms of offer.

RULE 2: Ads generally don’t bind parties.

b. Case: more like an ad.  Just said that certain goods are available for sale at a specified price.  Does not constitute an offer.

B. Requirement Of Definiteness And Certainty Of Terms:

a. Standard Elements:

RULE 1: Terms in a K must be sufficiently clear and complete so that the court can determine what the parties were intending.  Essential terms are:

QTIPS:

1. Quantity

2. Time

3. Identity of Parties

4. Price

5. Subject Matter

RULE 2: Implication of Reasonable Terms:

1. Courts will imply terms where reasonable, but will not “remake” the K where terms have been dealt with inadequately.

2. Price: if ommitted completely, will add in at fair market value.  If dealt with incompletely or inadequately, it will not add in.

3. Time for performance: will imply a reasonable time from date of acceptance.

4. Parties, subject matter and quantity CANNOT be reasonably inferred by the court.

5. Agreements to Agree: will not enforce unless agreement takes place

b. UCC §2-204: Formation in General:

1. Made in any manner sufficient to show agreement, including CONDUCT

2. K sufficient even though moment of making is undetermined

3. Even if one or more terms is indefinite, if parties intended and remedy is reasonably certain, will be enforceable.

***Per legal lines: 1. Price omitted = market value at time of delivery; 2. place omitted = seller’s place of biz; 3. Time for shipment omitted = reasonable time after contracting; 4. Time of payment omitted – due at time of delivery.

c. Examples of adequate K formation: (p.347)

1. Selling of fur coats advertized in paper (by conduct contract was formed)

2. Alligator handbag (by accepting offer, K was formed)

3. Placing box of sugar in shopping basket = K formation

d. Application to Lease Agreement:
Joseph Martin, Jr. Delicatessen v. Schumacher (rent agreement): 

1. RULE 1: Agreements to agree are not per se enforceable unless the agreement takes place.

RULE 2: Per Food Co. case, “I’ll perform if I want to” is not consideration.

2. Case: agreement to renew based on agreed upon rent not enforceable since it was only workable if the parties could agree.

3. UCC 2-204: agreement to agree is not enforceable.  Unfortunately, not used in real estate Ks.

e. Letter of Intent:
Empro Mfg. Co. v. Ball-Co Mfg., Inc. (purchase agreement):

1. RULE: Letters of intent are common ways for parties to approach agreement in stages without fearing that preliminary understandings may bind them to specifics.

2. Case: letter sent to seller included several “subject to” provisions which made the letter unenforceable as a K.

3. RSTMT §33: Certainty:

1. Doc cannot be accepted as K unless terms of K are certain

2. Terms of K are reasonably certain if provide basis for determining existence of breach and for giving appropriate remedy.

3. Fact that one or more terms of a bargain are left open or uncertain may show that manifestation of intent is not intended to be understood as an offer or an acceptance.

f. Ambiguities: 

Raffles v. Wichelhaus (S.S. peerless):

1. RULE 1: When both parties area UNAWARE of the ambiguity, and if both interps are reasonable, there will be a binding K only if both parties in fact attach the same meaning to the ambiguous words.

2. Case: There was no K b/c there was no meeting of the minds.

3. RULE 2: When both parties are aware, there will be a K only if both parties attach same meaning to ambiguous word.

RULE 3: When only one party knows, and the other does NOT KNOW, there is a binding K only based on what the innocent party in fact intended.

4. RSTMT §20: Effect of Misunderstanding
RULES 1-3 codified

C. Offeror Largely Controls K Formation:

1. Offeror may establish time limit for acceptance of offer
Cobaugh v. Klick-Lewis, Inc. (golf prize):

a. RULE 1: When no time-limit is specified, offer remains open indefinitely

RULE 2: Time limit runs from receipt by offeree.  However, if delay is known by offeree, period begins to run from date he would’ve received it.

However, offeror can revoke at any time before expiration.

b. Case: had to give P the car b/c the offer remained open due to D’s carelessness.  Fortunately for company, they protected themselves from infinite liability by using term “this car.”

c. Notes: 

1. must have knowledge of offer though.  No knowledge = no performance required (ex: public disclosure of information)

2. offers typically run from the postmark date if an amount of time is specified.

2. Offeror May Control Mode of Acceptance
Davis v. Jacoby (Mrs. Whitehead):

a. RULE: If difficult to determine if K is unilateral or bilateral, presumption in favor of bilateral Ks

b. Case: Whitehead’s letter was offer and reply was acceptance.  This is supported by the fact that he wanted to know his wife would be taken care of following his death.

c. University Patents v. Kligman (skin treatment): 

1. RULE: for a handbook to work as a K, must have offer and acceptance with notified specificity. 

2. Case: wasn’t offered handbook in exchange for his employment.  He had worked for univ for a while and this changed his status to tenured position.   Also, he never signed a form since he started work before handbook came out.   Also, policy handbook not upheld as a genuine form of K.

3. Offeror’s power to revoke:

RSTMT §36: Methods of Termination of the Power of Acceptance: 

Offeree’s power of acceptance may be terminated by

a. revocation by offeror (complicated w/unilats), or

b. rejection or counter-offer by offeree, or

c. lapse of time, or

d. death or incapacity of offeror or offeree

a. Part (a) RULE: Rejection by Offeror and Partial Performance:

1. RULE (REJECTION PRIOR TO ACCEPTANCE) offeror can revoke prior to acceptance even if offer is “good for” specified amount of time, except with options.

2. PART PERFORMANCE EXCEPTION: revocation of offer for unilateral K after PART PERFORM.

a. Normally, a unilateral offer may be revoked at any time prior to the requested act.  BUT, what if the act takes a period of time to perform and has been partly performed when the revocation is issued?

b. OLD RULE: Offer of unilat K may be revoked at any time prior to performance, even if there has been substantial part performance rendered by offeree.

c. MODERN RULE:Where offeree has rendered substantial part performance, courts now will not permit revocation of the unilateral offer by the offeror.

1. Justifications:

a. Ipso Facto: once performance begins, it becomes a bilateral K

b. Equitable estoppel: not fair to force him to stop after he began

2. UCC

a. Offer to buy goods invites acceptance by either actual shipment or promise to ship.

b. If beginning requested performance is reasonable means of acceptance, offeree’s doing so binds the offeror “within a reasonable time” by notice of acceptance.

c. Example

Brackenbury v. Hodgkin (mother’s house):

1. RULE: Where the offer calls for an act as acceptance and the offeree makes a substantial beginning of performance, a K is formed.

2. Case: Mother promised to transfer deed of house to children if they came to take care of her.  Different from Davis b/c focuses on need of actual care rather than the promise to do so.

d. RSTMT §45: Option K created by part performance
1. Offer invites offeree to accept by rendering a performance and does not invite promissory acceptance, option K created when the offeree tenders or begins the invited performance.

2. Offeror’s duty of performance under option K is conditional on completion of the invited performance in accordance with the terms of the offer.

D. Acceptance:

1. Standard Elements:

RULE 1: (INTENT) Acceptance = voluntary act by the person to whom an offer is made, by which such person (offeree) exercises the power to create a K conferred upon him by the offeror.

RULE 2: (UNQUALIFIED) Acceptance must be definite and certain: unequivocal and unqualified.

RULE 3: (AUTHORITY) Offer may be accepted by only the person to whom it is made.

RULE 4: Proper form: unilateral = action; bilateral = promise and communication to offeror.

2. Acceptance of Unilateral/Bilateral Ks:

Unilateral K:

a. RULE 1: Only accepted by doing act requested with knowledge of the offer and with subsequent intent to accept it.  

RULE 2: If offer calls for act, cannot accept with a mere promise to act.

RULE 3: Knowledge of offer is necessary 

EXCEPTION: rewards for turning in criminals do not have to be known

RULE 4: Notice to offeror not typically required


EXCEPTIONS:

1. Offeror requests notification

2. Offeror has no way of ascertaining whether act has been performed

3. Where offeror is to perform the act

Bilateral K: 

a. RULE 1: Accepted by mere giving of a counterpromise

RULE 2: Accepted when properly dispatched by an authorized means of communication. (“mailbox rule”)


SPECIFICATIONS:

1. Proper dispatch (envelope, address, etc.)

2. Authorized means: fairly lenient, but risk of loss shifts to offeror

3. C/L: if offeror specifies particular means, have to use it or else it is a counteroffer.

RULE 3: Rare cases where silence may stand as acceptance:

1. “Implied in fact” K = use of goods that imply acceptance of K

2. Understanding of the Parties: if offeree knows silence will indicate assent and he remains silent, = K

3. Course of Dealings: if reasonable that offeree will have to notify offeror of desire not to have K, = K

4. Offeree solicited offer: if he wanted it, = K

5. Inconsistent Act: ?

b. RSTMT §63: Time when acceptance takes effect:

UNLESS offer says otherwise,

a. acceptance is operative and completes mutual assent as soon as put out of offeree’s possession, even if it never reaches offeror.

b. Acceptance under an option K is not operative until reached by offeror.

E. Reinforcing Offers Through Options and Reliance (“Precontractual Obligation”)

1. Revocability of “Firm Offers”:

a. Even a firm offer can be revoked prior to a certain set date if it has not yet been accepted by the offeree.

2. Promissory Estoppel – Detrimental Reliance on a Promise:

Drennan v. Star Paving Co. (construction bid):

a. RULE 1: detrimental reliance on offer for a time will make offer an option K and will estop offeror from revoking offer at least for a reasonable period of time.

CASE OLD RULE: No liability for subcontractor withdrawal

CASE MODERN RULE: Liability for subcontractor withdrawal where reliance is foreseeable AND reasonable.

b. Case: contractor relied on bid from sub-contractor and used it to his detriment.

3. Reliance on Negotiations:
Hoffman v. Red Owl Stores, Inc. (negotiation stores):

a. RULE 1: Where one party relies to his detriment on a promise made by another party, and such detrimental reliance is foreseeable to that party, the other party can recover damages.

RULE 2: Required elements are promise, substantial reliance, detriment, injustice unless damages are awarded, and foreseeability of reliance by P.

b. Case: Extends beyond offer-acceptance b/c no real offer.  Parties were still in the process of negotiations.

F. Conduct Concluding a Bargain (qualified vs. unqualified acceptances)

1. Counteroffers:

Livingstone v. Evans (land sale):

a. RULE 1: Counteroffer works as rejection of the offer and therefore terminates it. (RSTMT §59)

RULE 2: If acceptance injects any term or condition which was not part of the offer, this is considered “qualified” except one that was implicit in original offer.  But, if acceptance is not CONTINGENT upon acceptance of these new terms, will qualify as an acceptance minus the new terms.

b. Case: P’s counteroffer terminated original offer until D wrote back and impliedly kept offer open by saying “cannot reduce price.”

2. UCC 2-207: Additional Terms in Acceptance or Confirmation:

1. Definite and appropriate expression of acceptance sent w/in reasonable time operates as acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is EXPRESSLY made conditional on assent to the additional or different terms.

2. Additional terms to be construed as proposals for additions to K.  BETWEEN MERCHANTS, NEW TERMS BECOME PART OF K UNLESS:

a. Original offer limits to terms of original offer; 

b. new terms would materially alter K; or

c. offeror objects w/in reasonable time (or has already objected)

3. Conduct by both parties which recognizes existence of K is sufficient even though no writing establishes K.

3. Material Alteration of the K:

Idaho Power Co. v. Westinghouse Electric Corp. (voltage regulator):

a. RULE 1: Per 2-207, addit terms are only proposals.  Unless acceptance made conditional upon acceptance of new terms, never really changed terms of K.

RULE 2: P’s K did not “cancel out” D’s liability since it didn’t talk about it.  Just added new terms to K.  Since it would “materially alter” the K however, it was dropped out as inappropriate.

RULE 3: Mirror image rule is dead.  To get into the K, party must be very clear and get clear and definite acceptance of terms or make performance contingent upon acceptance.

b. Case: D had right to disclaim on the back of its form and per UCC 2-207, P’s terms were never really accepted and/or incorporated into K.

c. Roto-Lith (celophane bags): if conspicuous notice that if these terms are NOT ACCEPTABLE then no K, buyer must notify seller at once; by silence and acceptance of packages, party accepts the terms. 
***Roto-Lith has been overruled b/c needs clearer language to get into proviso today.  Also, court’s finding in Roto-Lith goes explicitely contrary to the very goal of 2-207, which is to give the control to the buyer.

d. Policy: 2-207 will often find changes in Ks where CL would not.  BUT, for UCC to apply, one must be a merchant and it must deal with goods.

e. When 2-207 is put together with 2-204 (Ks in any form), clear that code intends to liberalize findings of alterations in K.

f. C/L: everything must line up; you have everything or you have nothing.

UCC: You have some terms, but others are misaligned.

g. 2-207 Schematic:

1) Is there an agreement on the documents?

2) RULE: Additional terms are IN unless:

“Material alterations”: if wholly different, they fall out.

“Consent” cannot be presumed to additional terms.

4. Conduct Affirming a K:

In re Score Board, Inc. (Bryant Memorabilia):

a. RULE 1: Per 2-207 (3), where parties agree on the central terms and manifest an intention to be bound by them a K will be created.

RULE 1.5: Mailing of checks/cashing of checks indicate acceptance of offers

RULE 2: Ks do not have to be signed by both parties to be effective so long as there is conduct indicating other form of acceptance.

RULE 3: Minors entering into Ks can ratify voidable Ks by conduct alone after reaching age of majority.

b. Case: Bryant did have a K with score board b/c he ratified it via his behavior and therefore, neither majority nor signature were necessary.

5. Shrinkwrap/Click wrap Agreements (per 2-207 analysis)

MAJORITY: Shrinkwrap NOT enforceable

Step-Saver v. Wyse (boxtop license): 

a. RULE 1: Clicking acceptance or opening package indicates acceptance of the K/license UNLESS one of the 2-207 exceptions applies.  And it DOES apply b/c the court says they are goods.

RULE 2: Just because there is repeated purchase does NOT mean there is an acceptance of the K terms.  

RULE 3: Boxtop license materially altered K and was never negotiated so under 2-207 the terms do not apply.  Additional terms will not be incorporated into the K if the terms would adversely affect the parties’ agreement.  

b. Case: step-saver had objected to the terms of the agreement many times.  Also, Wyse never obtained the express agreement to the terms.  Also, in this case, while new terms between merchants are typically just added into the K, this would adversely affect the parties’ agreement (per 2-207).

MINORITY: Shrinkwrap IS enforceable

ProCD, Inc. v. Zeidenberg (phone directory): (Shrinkwrap is enforceable: Minority)

a. RULE 1: Licenses included with software packages ARE enforceable.  

RULE 1.5: 2-207 is irrelevant b/c not battle of terms.

RULE 2: However, buyer has the right to return the item if he doesn’t agree with terms of the license.

RULE 3: Per UCC 2-204, vendor (as master of the offer) may invite acceptance by any means, including buying it and then not returning the item after reading the license. (UCC 2-606 = acceptance if no timely refusal)

RULE 4: Contract cases are not necessarily outside the scope of copyright cases, as this case illustrates the public policy need for such double-protection.

b. Case: although license was on the inside, because Zeidenberg failed to return the item, he effectively accepted the terms of the offer and thereby was subject to suit.

SAME AS PROCD RULE:

Hill v. Gateway 2000 (subject to arbitration):

a. RULE 1: Same rules as ProCD dealing with acceptance of terms and time limit to return product if terms do not comply with expectations.

b. Case: K dealt with arbitration clause which court held was enforceable b/c they didn’t return the item after reading (or not reading) the K.

c. Policy: prudential concern of inability to give out terms over the phone.

6. K formation under the UCITA (Uniform Computer Information Transactions Act):

a. Licensing is important b/c focuses on information and conditional right to use that information.

b. Distinguish btwn Direct licenses (face-to-face twixt copyright owner and licensee) and Indirect Distribution Licenses (Gateway).

c. UCC2B expands power of Ks in three ways:

1. Transaction is AUTOMATICALLY a license if dealing with IP.  Will not look to economic realities of the exchange.  No longer matters.

2. Redefines constitution of Ks by abandoning focus on offer and acceptance to favor shrinkwrap or clickwrap license and IP owner’s standard form terms.

3. All default rules subject to change by agreement of the parties.

d. Various provisions of K formation under UCITA:

208: Electronic Licensing Agreement

a. All shown before “click here” is automatically accepted

209: Mass Market Licenses

a. Only adopted if party agrees and gives manifest assent during initial performance or access to info.  New terms not part of license if 

1. Unconscionable or unenforceable OR if 

2. Conflicts with term to which parties have expressly agreed.

b. If cannot review before purchase, licensee entitled to return w/

1. reimbursement of expenses in complying with need to return or destroy and

2. compensation for any costs of restoring licensee’s info system to reverse changes made by installation if
a. must install to review license AND

b. installation alters system but does not restore following removal.

c. If licensor does not have change to review terms of licensee before delivery is due, he is obligated to a return too.

203: Offer and Acceptance in General


Unless clearly indicated by language,

1. Offer invites acceptance in any medium reasonable

2. Order or other offer invites acceptance by either prompt response to ship or current shipment.

3. If acceptance = performance, offeror not notified of commenced performance may consider offer lapsed.

4. Email counts too: when it is received or if response consists of beginning performance, full performance or giving access to info.

204: Acceptance with Varying Terms

1. Acceptance materially alters offer if contains term that conflicts with the original offer or not contained in original offer.

2. This = acceptance (if definite and seasonable) EVEN IF contains section 1 term.

3. IF section 1 term is included, no K formed UNLESS:

a. counterparty agrees to new term by manifesting assent

b. all other circumstnaces, including conduct, indicate assent

4. If doesn’t materially alter K, then K is formed

205: Conditional Offer or Acceptance

1. Offer is conditional if conditioned on agreement by other party to all terms of offer or acceptance

2. Conditional offer precludes formation of K unless other party agrees to its terms by manifesting assent.

3. If offer and acceptance are in standard forms and at least one is conditional,

a. conditional language precludes formation of K only if actions of proposing party are consistent with conditional language (such as refusing performance, etc.)

b. party that agrees to new language adopts it into the K.

G. The Effects of Adopting a Writing (PAROL EVIDENCE RULE):

a. Standard Elements:

RULE 1: Where an agreement has been reduced to a writing that the parties intend as the final and complete expression of their agreement (i.e. an “integration”), evidence of any earlier expressions (oral or written) is NOT admissable to vary the terms of the writing.  Such evidence is termed “parol evidence.”

RULE 2: Parties must have intended the writing to be the final, complete expression of their agreement.  Various methods to determine:

1. “Face of the instrument” test: (trad) if it APPEARS to be final expression

2. Any “relevant evidence’ test: (minority) consider any relevant ev

3. Effect of merger clauses: if contains statement “no other reps have been made; this is our entire agreement” = integration

b. EXCEPTIONS: where parol ev rule is not applicable so parol ev is admissable

1. To show “collateral” oral agreement: 
a. RULE 1: two separate agreements; first embodied in writing and second an oral agreement reached in consideration for the promises set forth in the written agreement.

RULE 2: Parol ev is admissable to show a “collateral” oral agreement only if:

1. terms do not conflict with written agreement; and 

2. collateral agreement concerns a subject which the parties would not ordinarily be expected to include in the written agreement. 

RSTMT §24: “parol agreement must be related to subject that would be “natural subject” of a separate agreement”

UCC: parol admissable unless subject “certainly would have been included” in the written agreement (liberalization of parol ev rule)

RULE 3: If proponent of parol ev claims it was only partial integ (writing is final expression of agreement only on subjects covered therein) then parol ev would be admissable on matters not covered in writing.

b. Closely Related Agreement: 

Mitchell v. Lath (ice house):

1. RULE: Three parts to admit parol evidence

a. Agreement is collateral

b. Doesn’t contradict express or implied provisions of written K

c. If subject is closely related to the subject of the written K, the terms would likely have been covered in the original K and the oral agreement can be said to contradict the terms of the written K.

2. Case: agreement to remove ice house certainly would have been included in an agreement to sell the land.  Dissent convincingly argues that it might not have been.

c. Separate agreements shown by partial integration:

Hatley v. Stafford (wheat field):

1. RULE: Mitchell Rule

2. Case: Was collateral and oral agreement did not contradict anything in the writing.  Also, was no evidence that writing was an integration.  Finally, not experienced businessmen.  So, wouldn’t have included it.

2. To explain or interpret terms of written agreement:

Pacific Gas & Elec. Co. v. Drayage (court’s interp): 

a. RULE 1: Where no ambiguity or special meaning attached by custom or usage, courts insist on attaching “plain meaning” of terms.

RULE 2: However, modern trend is to be more liberal and allow parol evidence to show what the parties might have meant by “plain meaning”

b. Case: court determined that language of K was obviously susceptible to multiple interps and therefore, parol ev might be useful to determine meaning

c. RSTMT §212: Interp of Integ Agreement:

1. Questions of interpretation are to be determined by a trier of fact if it depends on the credibility of extrinsic evidence.

2. Questions of interp as a matter of law are to be determined by the court.

d. NO if Agreement is Clear:

Lansing Research v. Syborn Corp (OCP): 
1. RULE: Where boilerplate agreement is clear, it must be enforced b/c there is nothing in need of interpretation.  Extrinsic evidence is not always allowed.

2. Case: court held agreement to be clear and was not against public policy to enforce.  Therefore, must be upheld.

3. Restatement
a. RSTMT §209: Integrated Agreements:

1. Constitutes final expression of parties

2. Integ must be determined by court

3. All writings assumed to be integs unless other ev shows it was not final expression. 

b. RSTMT §213: Effect of Integ Agreement on Prior Agreements:

1. Binding integ agreement discharges all prior agreements whether they be inconsistent with it or within its scope

2. NONbinding or voidable integ agreement does not discharge prior agreement.  BUT, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated

c. RSTMT §214: Evidence of Prior or Contemporaneous Agreements and Negotiations:

1. Agreements prior to or contemp with adoption of writing are admissable to establish:

a. writing not integ or complete

b. only partially integ’d

c. meaning of writing

d. illegality, fraud, duress, etc.

e. grounds for denying, rescinding, etc.

d. RSTMT §216: Consistent Additional Terms:

1. Ev of consistent additional term is admissable to supplement integ agreement unless court finds agreement is already integrated.

2. Agreement is NOT completely integ if writing omits any additional term which is:

a. agreed to for separate consideration (Mitchell), or

b. such a term might naturally be omitted from the writing (Hatley)

4. UCC Parol Evidence Rule (§2-202):

a. Terms set out in a writing are NOT to be contradicted by evidence of any prior agreement or of a contemporaneous (or prior) oral agreement but may be explained or supplemented

1. by course of dealing or usage of trade or by course of performance

2. by evidence of consistent additional terms unless court finds writing to be intended as a complete and exclusive statement of the terms of the agreement.

***Reverses general presumption that K is to be fully integrated document on its face.

b. in light of this new rule, sales documents will say:

1. Integration (“merger”) clause: writing embraces parties’ entire agreement AND

2. Disclaimer: no warranties have been made other than those appearing in this written statement.

***Integ clause is NOT conclusive ev that parties intended an integration in cases where there is a preprinted form and a sophisticated seller and unsophisticated buyer.

5. As a substitute for a written agreement (STATUTE OF FRAUDS) 

Statute of Frauds Rules: Appendix of Text (see brief)
a. Five cases where writing required: 

1. Special promise out of one’s estate or goods?

a. Now regulated separately by UCC

b. First, must determine if UCC applies: good, service or both?

2. Special promise to answer for a debt, default or miscar of another: many safeguards employed here, particularly in Europe.

3. Charge agreement of marriage: hardly used.

4. Sales of land

a. Any interest in the land (unless lease: less than a year)

5. Any agreement not to be performed in less than a year

a. Stretching any longer will require extra safeguards like a writing

b. Period runs from K’s making to completion of performance

c. Oral K that does not say performance is to be beyond a year is same as if it were indefinite duration and therefore enforceable outside of SOFs

b. What is a writing?  

1. C/L = three requisites

a. parties and relationship to transactoin

b. specific asset forming subject of K

c. price and terms of payment

2. UCC relaxed traditional requirements:

a. K for sale of goods

b. Signed

c. Specifying a quantity

c. Question of agency: fairly broad, will allow so long as agent himself does not escape liability

d. Electronic writings: Writing includes any tangible forms.  Don’t need signature at either end, but must have paper copy on at least one end.

e. If K is voided, what can parties do?

1. Make new oral K

2. Third party interference is tortious

3. Creditors cannot complain that performance of K is fraud on creditors

4. Oral promise w/in statute provides consideration for counter-promise in almost all states

5. Signing of memo at later date will make it fully enforceable.

6. P does not have to plead compliance with statute, so that failure to allege there was a writing cannot be taken advantage of by demurrer

7. If sufficient memo once existed, its loss or destruction will not prevent enforcement.

UCC SOF: §2-201:

1. Signed writing needed if greater than $500 in value

2. Merchants confirmation needed

3. K that doesn’t satisfy #1 may be enforceable IF:

a. Specially manufactured exception

b. Admissions in court

c. With respect to goods which have been accepted and for which payment has been made.

Common Law Covers SOF anyways, so UCC not really needed

Valente-Kritzer Video v. Pinckney (callenetics video):

1. RULE 1: Copyright act bars breach of K cases based on oral agreements.  

2. Case: Breach of K claim based on copyright infringement cannot be based on an oral agreement.  Memorializations of oral agreement were really qualified acceptances and therefore not memorializations at all.

H. Standardized Forms: Assent and “Public Policy”

1. Standard Rules of Fairness: 

a. RULE 1: Procedural unfairness: unequal bargaining positions (usually means that agreement was never binding)

b. RULE 2: Substantive unfairness: unfair terms in the agreement (terms are unconscionable)

2. Notice of Changes to Standardized K:

Mundy v. Lumberman’s Mut. Cas. Co. (silverware clause):

a. RULE: Changes that are clearly described and set apart in bold face or capital letters will be effective and upheld as viable changes to a standardized K

b. Case: court determined silverware clause to be viable change to which the parties’ attention was adequately warned. 

1. Re: fairness, clearly was procedurally fair since they were given very explicit notice of the changes and time to review policy.

c. Weisz (art gallery): disclaimer was not held to be conspicuous and therefore they were held liable.  This made it procedurally unfair and therefore, K never existed.

3. Unconscionable Terms: 

a. RULE 1 (per UCC 2-302): “if the court as a matter of law finds a K or any clause of the K to have been unconscionable at the time it was made, the court may refuse to enforce the K, or it may enforce the remainder of the K without the unconscionable clause.”

***although only applicable to sale of goods, has been extended to apply to all Ks.

RULE 2: There must be some limit on the power of one party in a superior bargaining position to impose manifestly unfair terms in a K, particularly if other interests (e.g. personal safety) are involved.

b. RSTMT §211: Standardized Agreements:

a. Once signed, agreement is implicit to whole agreement

b. Writing is interp’d wherever reasonable as treating everyone the same

c. HOWEVER, if K party has reason to believe that the other would not sign if they knew of a particular phrase or term, those terms are NOT a part of the K

c. Exculpatory Clauses:

Richards v. Richards (trucker’s wife):

1. RULE: courts tend to strike down exculpatory clauses excusing a party from liability for personal injuries resulting from his negligence, particularly if the parties did not have equal bargaining positions, or if there is a public policy interest in nonnegligent performance of the K.

2. Case: court held that the clauses were too broad and included reckless and intentional injuries; also held that unequal bargaining position and lack of clear content of K made K unfair.

a. Re: Fairness, was procedurally unfair b/c of time limit on signing and unequal bargaining positions and substantively unfair as well.  Therefore, was unfair overall.

II. WAS PROPER CONSIDERATION RENDERED? (“GROUNDS FOR ENFORCING PROMISES”)

1. How to determine which promises are legally enforceable?  Normally solved by looking for “consideration” or reliance on a written agreement

2. Consideration = benefit received by the promisor or a detriment incurred by the promisee.  Often, this is inadequate def.

A. Formality

1. Gifts and/or Informal Promises w/o Consideration:

Congregation Kadimah Toras-Moshe v. DeLeo (Jewish library): 

a. RULE 1: An oral promise to give a gift may not be enforced after the promisor dies in the absence of reliance or consideration and if not in writing.

RULE 2: Should have Heat of the Moment rule against gifts, but De Leo might take this too far.

RULE 3: Law is concerned with people fraudulently trying to claim gifts that were never really intended by the intestate party.

b. Several problems with case:

1. P did not rely on the promise.  Allocated $ in budget but this was no detriment since hadn’t started on project.

2. D’s promise was not made in expectation of promise of library.  Therefore, no consideration.

c. Policy:

1. Seal used to be at CL an irrevocable sign of consideration

2. Requirement of consideration for gifts = attacked as unnecessary

3. In Europe, multi-step process for giving gift including notary and right of revocation

B. Exchange Through Bargain

a. Bargain = exchange in which each party views his promise or performance as the price of the other’s promise or performance.

1. Legal Detriment:

Hamer v. Sidway (newphew’s forebearance):

a. RULE 1: An act, forbearance to act, or promise of performance MUST IMPOSE a legal detriment on the party who performs or makes the promise: Concept of “Mutual Inducement”: I do this BECAUSE you do that.

RULE 2: Forebearance is enough to constitute consideration, even if act or forbearance helps the promisee.

b. Case: nephew abandoned his rights to do these things = suffic consideration

c. Earl (dead aunt): OK b/c clearly consideration and written document

d. RSTMT §71: Requirements of Exchange; Types of Exchange
1. Consideration = performance or a return promise must be bargained for

2. Bargained for IF sought by promisor in exch for promise and given by promisee in exch for that promise

3. Performance MAY BE:

a. Act other than a promise

b. Forbearance

c. Creation, modific or destruction of legal relation

4. Perf or promise may be given to promisor or other person.  May be given by promisee or other person.

2. Love and Affection/Nominal Payments:

Fischer v. Union Trust Co. (retarded daughter):

1. RULE: If real motivation is only love and affection or other feelings and is covered by a “nominal payment”, consideration cannot lie.

2. Case: Father’s promise to pay off mortgages had no consideration b/c was based on nominal payment and love and affection.  Not enough for consid.

3. MERITORIOUS CONSIDERATION: Courts do not provide relief for promises or gifts EXCEPT:

a. Self-Declaration of Trust: owner of specific asset creates trust by stating asset is held in trust for named beneficiary

b. Consid is meritorious; if donor attempts to carry out gift but actions taken are in some way incomplete or defective and owner dies in ignorance of this.

4. NOMINAL CONSIDERATION

a. Two unequal values being bargained for do not equal consideration, per Fischer Rule.

b. Schnell: $200 a person in exchange for a penny.  No consideration.

3. Equal value not required
Batsakis v. Demotsis (greek money): 

1. RULE 1: Law does not analyze fairness of agreements unless the K is totally unconscionable

RULE 2: Courts may inquire into adequacy IF evidence of fraud, duress, etc.

2. K for $2000 was enforceable besides being a stupid agreement b/c D got exactly what she contracted for.

4. Promises to Surrender or Forbear from Asserting Legal Claim
Duncan v. Black (cotton allocation): 

1. RULE 1: (old rule) courts held that bargained for promise to surrender or forbear from asserting a claim would constitute consideration only if there was an honest and reasonable basis for believing the claim was valid.

RULE 2: (modern rule) Promise to surrender or forbear from asserting a claim is sufficient consid if promisor’s belief in validity of the claim is either reasonable OR is held in good faith.  ***Difficulty is in trying to distinguish between an honestly disputed claim with “some” foundation in law sufficient to constitute consideration and an honestly disputed claim which is entirely baseless and therefore without consideration.

***However, even if there is a 0.001% chance, it is still enforceable b/c so long as not TOTALLY illegal or COMPLETELY IMPOSSIBLE, belief might be reasonable.

2. Case: this claim was entirely baseless even though it was honestly disputed.  Therefore, no legal consideration and claim is not enforceable.

3. Military College (tuition note): court held that repeated postponement of note was adequate for consideration.

4. RSTMT §74: Settlement of Claims:

a. Forbearance to assert or the surrender of a claim which proves to be invalid WILL BE CONSIDERATION IF:

1. claim or defense is in fact doubtful b/c of uncertainty of facts or law

2. forbearing or surrendering party believes that the claim MAY be fairly determined to be valid.

b. Execution of written agreement is consideration if execution is bargained for even though no duty to do so by party, party does not believe a claim to exist and he has no intention to press that claim.

C. Moral Obligations and Past Promises (“Promises Grounded in the Past”)

1. Mills v. Wyman (good samaritan):

a. RULE 1 (Majority): Promises made out of a sense of honor or moral responsibility for prior acts are NOT enforceable in most states

***SINCE NO mutual inducement b/c “after-the-fact”

RULE 2: Would have worked IF:

1. Promise AFTER SOLs have run

2. Promise AFTER bankruptcy

3. Promise AFTER minor reaches majority (reaffirmation)

b. Case: No consideration when the agreement is a moral obligation.

2. Webb v. McGowin (block dropped):

a. RULE 3 (Minority): Promises made out of a sense of honor or moral responsibility ARE enforceable.

***SINCE consid = benefit to promisee and detriment to promisor satisfied

b. Case: moral obligation from promise made is sufficient consideration.

3. Moral obligations = three situations (“voidable Ks”):

a. Promise even though SOLs have run

b. Bankrupt debtor’s obligation to pay discharged debt

c. “Minor” making a promise

---HOWEVER, if make new promise, will affirm rather than rescind a voidable K

 
BUT must be written, clear and concise intent

4. RSTMT §86: Promise for Benefit Received:

a. Promise made in recog of a benefit previously received by promisor is binding to extend necessary to prevent injustice.

b. Promise is NOT binding IF

1. Promisee conferred benefit as a gift or other reasons promisor has not been unjustly enriched, OR

2. If its value is disproportionate to the benefit.

c. EXCEPTION: Courts will enforce a K if there is detrimental reliance by promisee (see promissory estoppel).  This does not cover Mills however because in Mills, actions were taken BEFORE promise was made.  Therefore, no reliance.

D. Substitute for Consideration:

1. Reliance on a Promise (“Promissory Estoppel”) 

a. RULE 1: Reliance on a promise to one’s detriment may operate as a substitute for legally sufficient consideration, making a promise enforceable that otherwise would not be.  Called “Promissory Estoppel”

1. OLD View:
Kirksey v. Kirksey (brother’s hospitality): 

a. RULE: One relies on another’s promise without legal consideration entirely AT ONE’S OWN RISK.

b. Case: although court found that there was no consideration, modern courts would reverse since there was reliance by the woman on her brother’s promise.

2. MODERN View:

Rickets v. Scothorn (working girl):

a. RULE: Courts will enforce promises that one relies on to his detriment so long as such reliance is reasonable and enforceable.

b. Case: since girl was told by grandfather she would no longer have to work, promise to make good on note for $2K would be enforced.

c. RSTMT §90 (ORIGINAL): Promissory Estoppel: 

1. Promissor is estopped to deny enforceability of his promise if:

a. Promise was type to induce promisee to rely on it

b. Promisee did in fact rely on it and reliance was reasonable

c. Said reliance was detrimental (subst economic detriment) AND

d. Injustice can be avoided only by enforcing the promise.

d. RSTMT §90 (SECOND): Promissory Estoppel:

1. Recovery now limited to extent of reliance rather than full promised performance.

3. Charitable Subscriptions (perrennial reliance per Lois):

Allegheny College v. National Chautauqua County Bank (memorial fund):

a. RULE: Must have detrimental reliance by promisee, UNLESS it fits under prior terms of consideration.

b. Case: actualy fits into trad mold of consideration.  She promised money in exchange for a memorial fund.  Like DeLeo, except promises here were linked.

1. WHY?  Cardozo wants to distinguish it from other “radical promissory estoppel” cases such as those that deal with charitable subscriptions.  Cardozo is the defender of the traditional legal doctrine!!!

4. Examples of PE: 
YES, see Universal Builders v. Moon Motor Lodge (construction changes and UCC 2-209) below:  GOOD CASE FOR PE!!!

YES PE: Promise to Obtain Insurance:
East Providence Credit Union v. Geremia (car insurance): 

a. RULE 1: if promisee relies detrimentally on promisor’s promise, is enforceable, even if there was no advantage whatsoever to the promisor.

RULE 2: Statement must be strong enough to justify reliance and action and must be exactly what led them to forebear action.

b. Case: since insurance company promised to pay premiums and promisee relied detrimentally on said promise, this was sufficient for consideration.

YES PE: Promise to Convey Land: 
Seavey v. Drake (land improved)
a. RULE: Equity will allow SP of a parol promise to make a gift of land if the promisee has received possession of the land and has made valuable improvements thereon.

b. Case: since P made valuable improvements on land (relied on promise to his detriment), oral promise could be enforced. 

c. SOFs can be avoided by at least possession and possibly improvements

1. Cannot be avoided even by full payment so long as restitution will make the nonbreaching party whole.

2. Question of taxes?  Do they constitute improvements?

YES PE, but NO Recovery: Promise of Permanent Employment:
Forrer v. Sears: (Sears Job): 

a. RULE: if promisee relies detrimentally on promisor’s promise, but promisor fulfills the promise, there is no K to be enforced.

b. Case: since promisor (Sears) fulfilled its promise by giving man a job, it did not fail to fulfill the K.  However, it could fire him without cause since permanent employment did not mean forever, but rather implies “terminable at will.”

5. Promissory Estoppel and SOFs:

Stearns v. Emery-Waterhouse Co. (55 y/o): 

a. RULE: SOF applies if more than a year and a writing is therefore required

EXCEPTION: where fraud or intention to deceive is involved, cannot rely on the SOFs.

b. Case: would be too easy for disgruntled employee to make up whatever they wanted without pointing to an oral K.

2. Moral Consideration in minority of states such as CA (see Webb above, altho it’s an Alabama case)

E. Legally sufficient consideration

1. Revisions to Ks:

a. Extension of payments ok consid: 

1. where debtor and creditor mutually agree to extend the date of a payment on an interest-bearing debt, each of their promises is sufficient consideration of the other.

b. Smaller sum as discharge not ok consid: 

1. RULE: payment of a lesser sum that is due is NOT sufficient consideration for a promise by the creditor to discharge the debt or for an outright release thereof.

EXCEPTION: any detriment or benefit (no matter how slight) in addition to the payment of the smaller sum, will render the creditor’s promise binding.
C/L: Need consideration to change a K: (UCC = no new consid)

Levine v. Blumenthal (rent raised): 

a. RULE 1: An agreement to change a K must have consideration.  

RULE 2: Payment of lesser sum than that which is due is NOT consideration for discharge of the balance. (courts tend to favor creditors in debt actions)

EXCEPTION: if promise to discharge is made with intent to induce reliance, and in fact the promisee does rely on the promise, will be enforceable.  

RULE 3: Any minor change in the debtor’s performance can support a 

reduction in debt.

EXAMPLE: part payment of a debt that is accompanied by a promise not to enter voluntary bankruptcy is normally sufficient consideration for a discharge of part of a debt since promise not to go Ch 13 = detriment.

RULE 4: (UCC 2-209; Minority): no consideration necessary for agreement modifying K.

b. Case: no additional consideration given by Ds in return for promise by P to accept lower rent.  Therefore, can’t even consider it promissory estoppel since they didn’t give anything up as a detriment.

c. OTHER JURISDICTIONS have modified this via UCC 2-209(1): “An agreement modifying a K within this article needs no consideration to be binding.”  Subject to good faith requirement. (BUT C/L rule still has teeth)

1. CA: partial payment of a debt, even if minus consideration, will be considered payment ofr the whole when accepted by creditor in writing. (Same in MI and VA)

c. Performance of preexisting legal duty not OK consid:

Alaska Packers Assoc v. Domenico (surly sailors):

1. RULE 1: (no consideration rule) If no consideration for K revision, the revisions fail.

RULE 2: (economic duress rule) Party who refuses to perform what he is legally obligated to do in hopes of coercing the other to promise to pay him more takes unjustifiable advantage of the other party.

2. Case: No consideration in this case, so the new K revision fails.   Also, per rule 2, this was clear case of economic duress.

d. Novation OK consid:

Schwartzreich (clothing designer): not coercion but simple rescision of K by both parties and formation of new one.  There was sufficient consideration. Classic case of novation.  We want people to be able to revise their Ks.

e. Revisions of Duty b/c of New Circumstances – Changed Plans:

Universal Builders v. Moon Motor Lodge (construction changes):

1. RULE 1: K that specifies “only changes in writing are valid” can be modified orally under certain circumstances.

2. Case: alternative theories in case were…

a. Extra work was separate K and had nothing to do with original K

b. Enforcement of this provision would result in fraud

3. Theories that have been applied to support subsequent oral agreements are estoppel, oral novation and substitution of a new agreement, rescission of a written agreement by an oral agreement, waiver of a provisoin of a written K, or oral independent K.

4. UCC 2-209: Modification, Rescission and Waiver

a. Agreement made in good faith is binding without consideration

b. K that contains a term that excludes mod or resciss may not be mod’d or rescinded.

c. HOWEVER, term in K MAY BE WAIVED by party for whose benefit it was included.

5. Waivers can be given without any consideration.  However, there cannot be waivers for gifts.

f. Discharge by Accord and Satisfaction:

1. Accord = executory K to discharge an existing K duty or duty to make compensation.

a. Must have consideration.  Debtor must bind himself to do or give something that she was previously not required to do or give.

b. Accord mere suspension of promisee’s right to enforce this duty

2. Satisfaction = performance of accord agreement.  Performance officially discharges both the accord and the prior K duty as well.

3. Checks rendered as “payment in full”:

Marton Remodeling v. Jensen (new check):

a. RULE 1: liquidated debts (undisputed and now due) cannot be discharged by cashing a check with the words “payment in full” on them

RULE 2: disputed debts can be discharged by cashing such a check

b. UCC holds otherwise and says so long as issuer of check is notified that it is being cashed “under protest” and “without prejudice”, they can seek recovery for the remainder.

c. Case: creditor could not disregard condition placed on check by simply adding ”not paid in full” on back.

d. School Lines (two buses): since it was a liquidated debt, lesser payment did not discharge the debt even though they cashed the check.

e. Problem: can there be an accord without satisfaction, a so-called ‘executory accord’ in which no payment or other transfer has as yet been made and there has been at most an exchange of new promises?

Tractor debt case: 3 scenarios:

1. Creditor rejects tractor: creditor can escape as a matter of law if he notifies promisee in a sufficient amount of time in advance.

2. Creditor becomes impatient: creditor can get the debt b/c accord executory is only substituting one cause of action in the room of another, but the previous cause of action is not extinguished until performance of the new C of A takes place?

3. Debtor refuses to deliver tractor: Original obligation DOES survive repudiation of the accord.

F. Promises of Limited Commitment (ILLUSORY Ks)

a. With bilats, key question is if each party’s bargained-for promise is legally sufficient consideration for its counter-promise. i.e. both parties must be bound or neither are bound.

b. If one makes illusory promise, other is NOT bound.

c. No need for mutuality of obligation with unilat contracts.

1. Illusory Contracts:

RSTMT §77 Illusory and Alternative Promises:

1. Not consideration if by its terms promisor has right of alternative performance, UNLESS:

a. each of alternative performances would be consideration if it alone had been bargained for, OR

b. one of alt perfs would have been consid and it appears to the parties to be a substant possib that before promisor exercises his cohice events may eliminate the alts which would NOT have been consid.

a. Requirements and Output Ks are not illusory:

1. RULE 1 (old): requirements and output Ks are illusory and therefore unenforceable b/c buyer is not required to have requirements and seller is not required to produce.

RULE 2 (modern): they are enforceable because if they have any to buy or sell, they must do it according to the K’s provisions.  It can work.

2. UCC §306(1) assumes enforceability of such Ks as long as:

1. Obligation of good faith

2. Reasonable quantity, and

3. Implied promise to stay in business

3. NOT a REQUIREMENTS K; In FACT, not a K at all
Davis v. General Food Corp. (food recipe): RULE: “I’ll perform if I feel like it” is not adequate consideration.  P did not rely upon promise as a K obligation but trusted the fairness and liberty of D and there is not only no K, but no misreliance upon a supposed K, and consequently, no legal obligation whatever.

4. Requirements K and SOFs: MAJ = can be oral b/c little Ks

Nat Nal Service Stations v. Wolf (gas discounts):

a. RULE 1 (majority): requirements contracts are outside of SOF since each time requirement is fulfilled, a separate K is formulated which will be performed within a year.

RULE 2 (minority): requirements Ks are NOT outside of SOF since they can be exercised at any time.

b. Case: since most courts are reluctant to enforce SOFs, will interpret requirements contracts as series of separate Ks for each order placed.

2. Courts will imply promises where reasonably inferred from the language
Wood v. Lucy, Lady Duff-Gordon (clothing endorsements):

a. RULE: Even where a bilateral K apparently contains no promise at all on one side, the K may still be upheld if the surrounding facts and the nature of the agreement fairly imply a promise of performance by that party.

b. Case: although imperfectly expressed, it is clear that there was a promise of reasonable performance by the other side.

3. Termination without Cause Agreements:

Corenswet v. Amana (appliance distributors): 

a. RULE: although courts do not like termination-without-cause provisions, they must enforce them.

b. Case: good faith element was present as they simply had to notify in ten days or more in advance of termination.  This they did.

c. POLICY: 

1. Legislatures have begun to enact measures initiated by the UCC to require a good faith provision in Ks or at least to imply them in termination proceedings between franchisors and franchisees.  This is mainly to avoid making entities sign Ks due to coersion or intimidation. 

2. Also, courts have begun to look less favorably on these provisions in order to give preference to franchisors who depend wholly on these large companies and oftentimes lack the bargaining power necessary to be effective and get a “fair” deal.

III. DEFENSES TO FORMATION (“POLICING THE BARGAIN”)

A. Lack of Contractual Capacity (minors, incapacity, etc.)

1. Minors:

Halbman v. Lemke (kid’s car):

a. RULE 1: Ks of a minor (for non-necessities) are voidable at option of the minor, BUT the minor may enforce the K against an adult.  


RULE 2: Ks of a minor for necessities are NEVER voidable


RULE 3: Minor may disaffirm a K even if he cannot return the property

RULE 4: If minor causes damages intentionally to property from K, then he will be liable in tort.  However, if unintentional harm befalls the items, he is not liable.

RULE 5: Minor is liable if misrepresents his age.

b. Case: boy bought car and then it broke down and was vandalized.  He sought restitution for price of car and D sought rest of payment for car.  Court held that minors can disaffirm Ks and so long as damage done was not intentional, they are not liable for it.

2. Mental Incapacity:

a. RULE 1: Only excuse if they lack the understanding of the purpose, effect and nature of the transaction.

RULE 2: such a K situation is voidable by mental incapacitaded, but not by the other side unless he is determined to be absolutely insane, in which case, his Ks are totally void.

b. RSTMT §15: Mental Illness or Defect:

1. Person incurs only voidable K duties by entering into transaction under mental illness or defect IF

a. Unable to understand in reasonable manner nature and conseqs of transaction

b. Unable to act in reasonable manner in relation to transaction and other party knows this.

2. IF K is made and other party doesn’t know of this state, power of avoidance terminates to the extent that the K has been performed in part or in whole and voiding K would be unjust

3. Undue Influence: 

Odirizzi v. Bloomfield School District (homosexual teacher):

1. RULE 1: Undue influence exists where:

a. One party is under the domination of the other AND (susceptibility)

b. Unfair persuasion is exercised by the dominant person (domination)

2. Case: party created prima facie case of undue duress and influence (coercion) where a party pleads weakened mental condition and overpersuasion that overcomes the will without convincing the judgment (domination)

3. NOTE: courts have been highly unwilling to recognize undue influence in K cases and will only do so where it is obvious.

4. Economic Duress:

a. Duress: 

1. conduct by one person which overcomes the free will of another and therefore renders involuntary whatever transaction was involved.

2. Must have had no other alternative but to submit.

3. Economic Duress: in desperate economic need = where A is in some way responsible for B’s economic plight.

RSTMT 1st §493: Economic Duress 
Valid as excuse where following actors are shown:

1. Wrongful or illegal act was committed by one party

2. The act placed the other in a position in which her property or finances are seriously jeopardized or impaired

3. Other adequate and available means to avoid or prevent the threatened loss, other than entering into the K, was available; and

4. That the party under duress was acting as a rasonable prudent person in yielding to the coercion.

b. Example:

Austin Instrument, Inc. v. Loral Corp. (navy contract):

1. RULE 1:K modification made under threat of economic duress is NOT enforceable.

RULE 2: Economic duress (or business compulsion) is demonstrated by proof that immediate possession of needful goods is threatened or that one party to a K has threatened to breach the agreement by withholding goods unless the other party agrees to some further demand.

RULE 3: Threatened breach without proof that the threatened party cannot obtain the goods from another source of supply is inadequate to constitute economic duress.

2. Case: Clear evidence of economic duress b/c couldn’t’ get them anywhere else in time to fulfill Navy K.

c. Wolf (unpleasant neighbors): holding that a man’s sale of house to unpleasant individuals simply to “get back at” the seller was example of economic duress.

d. Also Alaska Packers case. (see above)

B. Mistake, Misreps and Nondisclosure

1. Examples out of the book, p.609:

a. A Ks to buy land b/c of timber.  A and B think timber is there but it was destroyed.  K is voidable by B. (Mutual Mistake)

b. A Ks to sell and B to buy such title as “A possesses.”  A has no title.  K not voidable b/c B took risk and lost out. (Unilateral Mistake)

c. A looking at cheap jewelry discovers valuable jewel misplaced.  Clerk sells it to him for 10 cents.  Shopkeeper is entitled to restitution b/c man took advantage of clerk.  Clerk shouldn’t have known difference and courts will correct for this. (Unilateral Mistake)

d. A goes to second-hand bookstore and finds good book.  Proprieter reading name of book sells it to him for cheap.  Book dealer not entitled to restitution b/c bookkeeper should’ve known.  Courts will not correct for people’s failings. (Unilateral Mistake)

2. Mutual Mistake
Beachcomber (valuable dime):

1. RULE: When both parties are mistaken as to a material fact when they enter into the K, the K is voidable by either party if

a. enforcement would make performance by that party significantly more burdensome than it would have been absent the mistake; and

b. at the time of bargaining, the fact in question was not one as to which the parties realized there was doubt.

3. Unilateral Mistake
Sherwood v. Walker (barren cow):

1. RULE 1: No rescission for a purely unilateral mistake not known or taken advantage of by the other party UNLESS:

a. mistake is basic (Sherwood) and

b. unconscionable hardship would follow if bargain were allowed to stand

RULE 2: Mistake in Basic Assumptions: cases where a K exists but one or both of the parties executed the K under a mistake as to some basic fact or circumstance affecting the value of the K.

a. Rescission will not be granted unless mistake goes to very basis of the bargain.

2. Case: cow thought to be barren was sold to P who then was unable to get it b/c cow was discovered to be with calf and therefore its value went up tenfold.

a. Dissent thinks Sherwood was betting and therefore, there was only a unilateral mistake.  Thereby, the K should stand.

b. Different from Peerless case where there was never a K from the beginning b/c of two different beliefs, not necessarily a mistake.  In this case, it is merely voidable b/c assent was based on incorrect assumptions.

c. Drennan v. Star Paving = unilateral mistake and therefore, since experts, will get stuck with liability.

4. Partial Disclosure:

Cushman v. Kirby (sulfur water):

a. RULE 1: A seller’s partial disclosure can be grounds for liability for misrepresentation so long as it was an affirmative statement upon which the buyer relied.

RULE 2: Silence when there is a duty to speak is actionable as liability for misrepresentation.

RULE 3: Duty of disclosure does not apply when party should have discovered obvious trait via cursory inspection.

RULE 4: Vendor has affirmative duty to disclose facts IF:

1. necessary to prevent previous assertion from being misrep or fraudulent

2. necessary to correct a mistake of other party as to basic assumption for which they are King

3. Would correct mistake of other party as to contents or effects of writing

4. Other person is entitled to know b/c of relationship of trust between the parties.

b. Case: D1 said water was “hard” but failed to refer to sulfurous content.  D1 had not given sufficient information given the need expressed by the Ps for good water.  D2 remained silent and had duty to correct this misrepresentation.

C. Inequality in the Exchange (Fairness)

a. vests tremendous discretion in the trial judge

1. Procedural Unconscionability:

a. Unfair “methods of dealing,” characteristics of the parties, or metohds used in arriving at a K that cast a pall over the agreement process.

b. Will usually not find unconsc. based on these alone.

c. But, if high levels of Procedural and any subst, will not enforce K.  If lower levels of Proced, must have higher levels of subst to get it to pass.  

2. Substantive Unconscionability (hardship):

a. Bad bargains (i.e. inadequate consideration or financial hardship to one party), but made in an arm’s length transaction, and lacking any other element of duress, fraud, or undue influence.

b. May have subst without any procedural to obtain uncons as a defense.

3. Administrative Unconscionability (unequal barg posits):

a. Harsh K provisions relating to enforcement of bargains – particularly, collection procedures that are legally sanctioned but subject to abuse.

b. Williams v. Walker-Thomas Furniture Co. (repossessed furniture):

1. RULE: A seller’s K provision on resposession is unconscionable where there is inequality of bargaining positions.

2. Case: requiring poor woman to hold all items on credit and then repossess those in which there was a minor credit still holding over was unconscionable.

4. UCC §3-302: Unconscionable K or Clause:

a. Court may refuse to enforce K if it finds it to be unconscionable OR it may choose to enforce only part of K minus unconscionable term

b. Parties shall be afforded reasonable opp to present ev as to its commercial setting, purpose and effect to aid the court in its determination of what to do.

5. Substantive Unreasonableness is Unconscionable:

Gianni Sport Ltd. v. Gantos, Inc. (clothing dealers):

a. RULE 1: Substantive unreasonability can be upheld so long as there is also disparate bargaining power.

b. Case: Where bigger biz imposed harsh and unreasonable terms on smaller biz, this was determined to be unconscionable.

D. Statute of Frauds

E. Parol Evidence Rule

F. Warranties:

1. Implied Warranties (Dr.’s Office Computer):

Nielson Biz Equipment Ctr v. Monteleone:

a. RULE 1: Warranty of Merchantability Rule: where 

a) merchant sold goods

b) such goods were not ‘merchantable’ at time of sale

c) p was damaged

d) damage was caused by breach of warranty of merch

e) seller had notice of damage

RULE 2: Warr of Fitness exists where one recommends or finds a certain product for a  customer after listening to their needs.

b. Case: Where Ps sent people out to study comp system, clearly there were implied warranties of merchantability and fitness for a particular purpose.

2. UCC: 

a. UCC §2-313: Express Warranties by Affirmation, Promise, Description, Sample

1. Express warranties exist WHEN

a. affirmation or promise made…

b. description of goods made…

c. sample or model…

= part of bargaining process inducing buyer to buy (no puffery)

2. Not necessary that seller use words “warrant or guarantee” or that he intend to give a warranty.

b. UCC §2-314: Implied Warranty: Merchantability; Usage of Trade

1. Unless excluded, it exists.

2. Goods must be at least:

a. pass w/o objection in trade

b. of fair or average quality

c. fit for ordinary purpose

d. run of even kind

e. adequately contained, packaged, labeled

f. conform to promises on outside, if any exist

3. Unless modified, other warranties may arise from course of dealing

c. UCC §2-315 (only to merchant sellers): Implied Warranty; Fitness for particular purpose

If seller knows it is to be used for something in particular and he says it will work, it is a warranty that it will work in that capacity.

d. UCC §2-316: Exclusion or Modification of Warranties

1. Words or conduct shall be construed wherever reasonable as consistent with each other, subject to parol evidence rule.

2. To exclude the implied warranties or any part of it, language must mention merchantability and must be clear in writing (conspicuous).

3. Notwithstanding (2), 

a. all warranties are excluded if “as is”

b. no warranty for defects buyer should have noticed with cursory inspection

c. implied warranty can also be excluded in course of dealing

4. Remedies for breach of warranty can be limited in accordance with provisions of this article.

***Ways to get out of express warranties: 

1. ironclad, integration clause: no more warranties except what is in this agreement

2. No Authority clause: salesperson has no authority to make any other warranties.

IV. If Valid K has been formed, has performance been proper? (BREACH)

--CLEAR BREACH--

A. Anticipatory Repudiation

B. Suspension or Termination of present performance

--UNCLEAR BREACH--

A. Express Conditions:

1. To have breach, must first have absolute duty to perform and failure to do so..

2. If conditional, not bound to perform until the condition is fulfilled. 

a. Conditions precedent: one must occur in order to create an absolute duty of performance: no duty owed until fact happens

b. Conditions concurrent: mutually dependent performances capable of nearly simultaneous execution.  Example = sales K

1. If Condition occurs, party’s duty arises to perform.  If it does not arise, the duty vanishes.

c. Condition subsequent: occurrence of a condition extinguishes a previously absolute duty to perform.

1. If condition occurs, previously absolute duty is cut off.

2. Condits sub are very rare and are generally frowned upon by the courts.

3. True condition subsequent has effect of a “private” SOL.

3. Distinguishing Covenants and Conditions: 

a. Covenant = absolute, unconditional promise to perform some act.

b. Conditions = occurrence creates or extinguishes duty to perform on part of promisor.

1. Of primary importance in bilateral Ks.  In unilateral Ks, leaves all duties on promisor and those are absolute b/c the promise is a covenant.

c. RULE 1: Parties’ intent controls interpretation

RULE 2: If parties’ intent is unclear, must look to intention of parties based on the facts. (words used, custom, which interp best protects expectancies of parties)’

d. Preference for Covenant:

Howard v. Federal Crop Ins. Corp. (FCIC insurance):

1. RULE 1: Where it is doubtful whether words create a promise or an express condition, they are construed as making a promise.

RULE 2: Generally, Ks are construed against Ins Cos (b/c they wrote them)

RULE 3: Generally, courts make presumption AGAINST contingencies.  But if event is big enough, WILL OVERCOME contingency.

2. Case: Since condition precedent didn’t appear in every line, particularly the one that applied to P’s actions, the court gave damages instead of discharge.

3. RSTMT §261: where doubtful, will be assumed to be a promise and normal K breach remedies will apply

4. Excused Conditions:

a. If condition is excused, then the duty becomes absolute and is no longer conditional upon certain prerequisites.

b. Impracticality might excuse condition: see Grenier below. 

c. Temporary Incapacity:

Royal-Globe Ins. Co. v. Craven (insurance SOL):

1. RULE 1: Conditions can be excused by certain factors, but when those factors expire, the condition can be reactivated.

RULE 2: Estoppel only applies where one is induced by the conduct of another to do something different from what otherwise would have been done and which has resulted to his harm.

2. Case: D failed to notify insurance company of her injuries in time and this was clearly unreasonable.

3. Merges says is different in this case b/c with these claims, time is obviously of the essence.  Also, promptness WAS in the K.

4. Just because clause was waived for short period of time doesn’t mean it would be waived forever.

5. Finally, since P collected under other Insurance policy, court felt it was OK to not give her extra recovery.

d. Timeliness:

Doctorman v. Schroeder (x):

1. RULE : Timeliness: If K says “time is of the essence,” courts will enforce.

2. Case: Man failed to tender payment on time and court said that since K said time was of the essence, it would be enforced.

e. Waiver vs. Estoppel: 

1. Standard Elements:

a. Waiver: voluntary and intentional relinquishment or abandonment of a known existing right or privilege which, except for such waiver, would have been enjoyed.

b. Estoppel: when one party has made a misleading representation to another party and the other has reasonably relied to his detriment on that representation.

c. RULE (from Gilbert v. Globe): although a waiver of a condition precludes forever the revival of the condition, an estoppel only works to suspend the application of a condition until proper notice is given.  On the other hand, a waiver is a voluntary relinquishment of a known right which cannot be reasserted without the consent of the other party.

2. Acceptance may not constitute a waiver:

Clark v. West (lawschool textbook):

a. RULE 1: a condition precedent may be waived

RULE 2: Silence and Acceptance is usually not indicative of waiver.

b. Case: P relied on Ds to give him more money for writing textbook, but then they didn’t b/c he drank, even though they knew he was doing so.

c. UCC basically says course of performance trumps course of dealing trumps usage of trade

1. Therefore, something that starts as a waiver can grow into a course of performance, which is what the court might see here

3. UCC 2-208: tries to draw distinction twixt a one-time event (waiver) and a course of performance.

a. If K for sale involves repeated occasions for performance w/ knowledge of nature of performance and opp for objection to it by the other, any course of performance accepted or acquiesced w/o objection shall be relevant to determining meaning of K

b. Express terms of K and any such course of performance shall be consistent with each other.  But when such construction is impossible, express terms shall control.

c. Such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such a course of performance.

d. COMMENT: Where an act may “shed light” on meaning of agreement or be an outright waiver, tendency is to favor the waiver interp in order to prevent surprise or other hardship.

B. Constructive Conditions: The Order of Performance:

1. Implied-in-Fact Conditions:

a. RULE: Terms parties would have agreed to would they have thought about subject.

2. Implied-in-Law Conditions:

a. RULE 1: Conditions not expressly provided for by parties and not necessarily of the type parties would have agreed upon may be implied by the courts in the interest of fairness and justice.

RULE 2 (old view): Courts did not recognize “constructive conditions” since what the parties were bargaining for was the promise, not the performance. Therefore, one’s duty was NOT affected by the other’s failure to perform his promise.

RULE 3 (modern view): Each party’s performance is deemed an “implied-in-law” or “constructive” condition to the other’s obligation to perform.  Thus, neither party’s duty to perform arises until the other has performed or tendered performance.

b. Dependent Covenants: 

Kingston v. Preston (uncle’s business):

1. RULE 1: See Rule 3 above.

RULE 2: Three types of covenants:

a. Mutual and independent: not related

b. Conditional and Dependent (like this one): performance of one party depends on performance of other and until other performance is rendered, other party is not held to performance. = Same legal effect as a discharge
c. Simultaneous: If one party tenders and the other party refuses to perform, first party has an action for default against refusing party.

RULE 3: Court will read in a condition if it’s an actual part of the agreement and if there is no remedy at law which will make up for this lack of security.

2. Case: Lord Mansfield felt it was too hard to impose burden on other party since the two promises were dependent upon one another.  No real way to compensate for lack of security presented by the buyer.

3. RSTMT:

a. §234: Order of Performances: 

Where all or part can be done simul, they are due at same time.

b. §238: Effect on other party’s duties of a failure to offer performance:

Where all or part of perf is to be exchanged under exchange of promises is due simul, it is a condition of each party’s duties to render such performance that the other party either render, or with manifested present ability to do so, offer performance of his part of the exchange.

c. Types of conditions implied in law:

1. RULE: courts will imply many types of conditions where parties have made no provision to the contrary and the interests of fairness demand the implication.

2. Simultaneous Performance Conditions Concurrent: 

a. When Simult Perform is not met

Cohen v. Kranz (defective title):

1. RULE 1: Whevever a bilateral K fixes same time for performance of both promises, and both are capable of simultaneous performance, each party’s performance is a constructive condition concurrent to performance by the other.

RULE 2: (INCURABLY DEFECTIVE TITLE) A vendee can recover his money paid from vendor who defaults on law day w/o showing tender or willingness or ability to perform where vendor’s title is incurably defective.  HOWEVER, Vendor in such a case is entitled to reasonable time beyond law day to cure title.

RULE 3: (CURABLE TITLE) A P is barred from recovering deposit from vendor whose title defects were curable and whose performance was never demanded on law day.

RULE 4: If P discovers defects in title, has to notify ASAP so the vendor will be given chance to fix.  If fix in time, will be OK.  If no fix in time, P is discharged and can get money back per RULE 2.  If no notify in time, then RULE 3 applies.

RULE 5: There is generally no rule re: deposits in K

2. Case: Since notified vendor of defects, but failed to point them out, was not discharged and therefore the K was anticipatorily breached.

b. When neither could not meet simult performance both are discharged
Caporale v. Rubine (sneaky seller):

1. RULE 1: To recover damages for breach by the other side, one must show that he is able and ready to perform his own side.

2. Case: Caporale was UNABLE to perform, so this discharged both parties since neither was Rubine.  Therefore, Caporale was unable to recover since he never would have been able to perform either.

c. Vendor’s Remedies for the Price: Law and Equity:

1. Vendor can sue for specific performance too, but this is “affirmative mutuality.”

2. Sellers of land are NOT required to tender the deed to the vendee before filing cause for performance of price.

a. RULES that apply in law do not apply in equity.  If vendor recovers judgment for puchase money, it must be unconditional or w/o terms.  In equity, chancelor has full potential to protect vendee and make execution of deed required by clerk of the court.

b. If vendor seeks $ alone, law is adequate.  If however judicial inability to ensure completeness of exchange, then kind of SP.

3. Seller of goods can recover price agreed even though performance is not yet complete IF

a. property in goods had passed to buyer

b. price was payable on certain day

c. though title hadn’t passed, if goods could not readily be resold for reasonable price

4. UCC 2-709: Seller can get contract price IF not yet transferred, goods are ID’d in K and could not resell after reasonable efforts.

3. When no time set for either performance = simultaneous:

RULE: Constructive conditions concurrent will be implied where no time is set for performance but the promises are capable of near simultaneous performance.

4. Specific Performance Remedy for Bilat K:

Osborne v. Bullins (hick seller):

a. RULE 1: Seller can get specific performance, but this is granted at the discretion of the judge.

RULE 2: Traditional rule is the purchase price less what the vendor could get from another buyer.

b. Case: Since K had no provision for discharge, buyer was obligated to go through with purchase.  P got specific performance b/c it was more equitable to make D sell it to someone else if he didn’t want it.

C. Justified Nonperformance

1. Standard Elements: 

a. A promisor’s duty to perform is discharged where, after the K was formed, that which was promised has become (without his fault) objectively impossible to fulfill.  

b. Further, if promised performance is major undertaking of K, this will discharge both parties for ALL duties under K.

2. Supervening Destruction or Nonexistence of Subject Matter:

Taylor v. Caldwell (dancehall burned):

1. RULE 1: Where the subject matter of the K or the specified means for performance or source of supply is destroyed or becomes nonexistent after the K is entered into, without fault of the promisor, the promisor’s duty is discharged by impossibility of performance.

RULE 2: Had parties contemplated possibility and put it into K, would have to abide by K provisions since they can K around these contingencies.

2. Case: once the hall was no longer there, it became impossible to perform the contract.

3. UCC §2-613: where a specified thing is destroyed, the K is voided.  Also, if the goods which have deteriorated are no longer conform to the requirements set forth by the K, then the K can be voided or the goods can be accepted at lower value.

3. Act of God:

Bunge Corp. v. Recker (soybean crop):

1. RULE 1: Goods identified in a K that are destroyed will excuse seller from performance.

RULE 2: Goods NOT identified in a K that are destroyed will NOT excuse the seller from performance.

2. Case: court held that seller had to get soybeans from other area to give to buyer b/c K didn’t specify exactly his beans, but any beans.

3. Policy: sellers are hit hard by acts of God cases decided against them b/c they lose their profit and also the total value of the beans themselves.

4. Ks usually have a “Force Majeure” clause which covers against all acts of god and makes K voidable under these circumstances.

4. Death or Illness in Personal Service Ks:

1. RULE 1: Death or incapacitating illness of a specific person necessary for the performance of a promise discharges the duty to perform.

5. Frustration of Purpose:

Krell v. Henry (King’s Coronation):

1. RULE 1: Where the bargained-for performance is still possible, but the purpose or the value of the K has been totally destroyed by some supervening event, such frustration of purpose will discharge the K.

RULE 2: Following four elements must ALWAYS appear in order to find frustration of purpose sufficient to discharge a K:

1. A supervening act or event

2. Supervening event or act was NOT reasonably foreseeable at time of K

3. Avowed purpose or object of K was known and recognized by both parties

4. Supervening act or event totally or nearly totally destroys purpose or object of K.

2. Case: sickness of King prevented people from using room they intended to let as a viewing seat.

D. Satisfaction and Timeliness

1. RULE: When performance is conditional on satisfaction of some third party, the condition is met only when third party is personally satisfied, provided it is rendered honestly and in good faith. (RSTMT 1st §303)

2. Impracticality Due to Government Refusal to Issue Certificate:

Grenier v. Compratt Constr. Co. (engineer’s approval):

a. RULE 1: If performance is impossible due to impracticality, that condition of K will be excused.

RULE 2: Where a limiting condition is excused, substantial performance without the condition becomes full performance.

b. Case: Since engineer would not issue certificate, late performance became even later, so court gave damages rather than discharge.

3. Policy behind Retainage Clauses:

Loyal Erectors, Inc. v. Hamilton & Sons, Inc. (architect’s approval):

a. RULE: Owner has a paramount interest in not releasing the retained funds until he is assured by the experts, upon whom the parties have agreed, that the K has been completely performed in conformance with the plans and specs.

b. Case: retainage clause conditioning final payment upon arch’s cert of approval serves vital interest since it induces the K to render a performance that conforms to plans and specs, spurs him to stay on the job, and furnishes main incentive to make conforming corrections.

4. Subjective Satisfaction:

Fursmidt v. Hotel Abbey Holding Corp. (dry cleaning):

a. RULE 1: There are two types of satisfaction: objective and subjective.

RULE 2: Objective = operative fitness, utility or marketability construed as a matter of law as imposing only the requisite of satisfying a reasonable man

RULE 3: Subjective: performance involving fancy, taste, sensibility, or judgment of the party for whose benefit it was made.

a. If owner uses criterion “subjective personal satisfaction,” courts will uphold, even if unreasonable.

b. If does not use terms, court will determine extent to which promisor is entitled to insist on a condition precedent of personal satisfaction.  

c. Modern trend is to construe proviion requiring promisor’s satisfaction according to subject matter of K.

b. Case: dry cleaning had to meet subjective value of owner of hotel b/c had to ensure subjective tastes of its clients would be satisfied.  No standards could be set up to truly measure P’s performance.

V. Rights and Duties of Nonparties

A. Third Party Beneficiaries

1. Standard Elements:

RULE 1: Only considered AFTER valid K exists

RULE 2: Two persons may K for performance to be rendered to a third person

RULE 3: (Traditional Rule) Third party cannot maintain an action on a promise unless they gave consideration and were in privity of K.  Therefore, 3rd parties cannot enforce promises made for them by two other people.

RULE 4: (Modern Rule): third parties can enforce such Ks

2. Donee/Creditor Beneficiaries:

RULE 1: Third party must be either donee beneficiary (promisee intended to give gift) or creditor beneficiary (promisee intended to discharge some obligation) but not incidental beneficiary.

RULE 2: RSTMT substitutes “intended beneficiary” for creditor and donee beneficiary

3. Third Parties are Recognized:

Lawrence v. Fox (& Holly):

a. RULE 1: Rule 2 from Section 1: once a promise is made to one for the benefit of another, he for whose benefit it is made may bring an action for its breach.  This rule applies even where there is no privity between the promisor and the third-party beneficiary.

b. Case: Holly loaned money to Fox to be repaid to Lawrence whom Holly owed the money to in the first place.  Court said Lawrence could sue Fox for the $.

c. POLICY: typically, 3rd parties not given such rights and after case settled, courts did not follow it.  However, today there are increasing strides towards 3rd party benefic rights.  Several examples where it might also apply, primarily dealing with trust analysis.  (See brief)

d. RSTMT §302: Intended and Incidental Beneficiaries:

1. Unless otherwise agreed by parties, beneficiary of promise is intended beneficiary if recognition of right to performance in benefic is appropriate to effectuate intentions of parties and EITHER

a. Perf of promise will satisfy an oblig of promisee to pay money to benefic (debtor benefic) OR

b. Circums indicate that the promisee intends to give beneficiary benefit of promised performance.

2. An incidental benefic is a benefic who is not an intended benefic

B. Assignment and Delegation

1. Definitions:

a. RULE 1: ASSIGNMENT = xfer of a benefit or Kal right; where original K did NOT contemplate performance to a third party but where one of the parties seeks SUBSEQUENT alteration of original K.

1. Effect = to give assignee a direct right against the obligor under the K.

2. Diff from deleg (which is a xfer of duty to pay) b/c w/ deleg, original party still is obligated to perform should delegatee fail.

3. MODERN RULE: Assignee is only one who can maintain action on the case and doesn’t have to join the assignor.

4. UCC: C/L Rules have been drastically altered by the UCC.

RULE 2: Effective Assignment = manifest intention by obligee under K to make a present transfer of his rights to another.  Must be a present rather than a future right.  No formality or consideration is required (gratuitous assignment is OK); BUT, must have words manifesting present intent.

RULE 3: NOVATION = where obligee agrees to discharge original obligor and accept another in his place (i.e. a substitution of parties to the K).  Assignment or delegation does not have this effect; original King parties remain liable for performance.

2. Standard Elements:

a. RULE 1: All K rights are assignable.

Pub Policy favors free flow of commercial transactions and exchanges

RULE 2: Rights which is assigned would materially vary the risk assumed by obligor; even if not increased risk, right is not assignable.

RULE 3: Revocability of assignments; once assignment is made, assignor does not have right to revoke it or make a subsequent assignment of same right to another party.

a. Assignment for consideration is irrevocable 

b. Gratuitous assignment is revocable by

1. Successive assignment by assignor

2. Death of assignor

3. Bankruptcy of assignor

4. Notice of performance given by assignor to assignee or obligor

5. Payment of performance accepted by assignor from obligor

c. Right made irrevocable by

1. Delivery of token chose (e.g. savings account passbook, negotiable instrument, stock certificate, etc.).  Even makes a gratuitous assignment revocable (= irr)

2. Delivery of simple chose (making assignment ina  writing and delivering it to assignee) = irr.

3. Estoppel: detrimental reliance = irr

4. Performance: already received payment or performance from obligor, or has obtained judgment against obligor = irr

5. Novation: if assignee, assignor, and obligor all mutually agree that right should be transferred to assignee = irr

d. Maintenance and Champerty:

1. Used to be illegal.

2. Maint = promotion of another’s litigation

3. Champ = same plus agreement to share in proceeds

b. Consideration:

Cochran v. Taylor (forced sale):

1. RULE 1: Court is usually willing to uphold assignments as a general practice even without consideration, typically not an assignable right, and is not accepted according to its terms.

2. Case: See rule.  Woman gave option to buy but said it was fraudulent.  But court said it was assignable and enforceable.

c. Assignment of Service Ks:

Macke Co. v. Pizza of Gaithersburg, Inc. (soda machines):

1. RULE 1: In the absence of a contrary provision, rights and duties under an executory bilateral K may be assigned and delegated 

EXCEPTION: duties under a K to provide personal services may NEVER be delegated.

RULE 2: A service K is assignable when there is nothing unique about the services to be provided so long as the assignee performs the services at the same level of quality as the assignor.

2. Case: soda company could assign right to supply sodas to other company since it was not a personal service.

VI. If a valid K has NOT been formed, is there an enforceable promise?

A. Standard Elements:

Enforceable only to the extent of reliance by offeree that was 

1. reasonable and 

2. foreseeable to the offeror at time of offer

B. Promissory Estoppel:

1. Promissory Estoppel – Detrimental Reliance on a Promise:

Drennan v. Star Paving Co. (construction bid):

c. Making offers irrevocable: detrimental reliance on offer for a time will make offer an option K and will estop offeror from revoking offer at least for a reasonable period of time.

d. OLD RULE: No liability for subcontractor withdrawal

MODERN RULE: Liability for subcontractor withdrawal where reliance is foreseeable AND reasonable.

e. Case: contractor relied on bid from sub-contractor and used it to his detriment.

2. Reliance on Negotiations:
Hoffman v. Red Owl Stores, Inc. (negotiation stores):

c. RULE 1: Where one party relies to his detriment on a promise made by another party, and such detrimental reliance is foreseeable to that party, the other party can recover damages.

RULE 2: Required elements are promise, substantial reliance, detriment, injustice unless damages are awarded, and foreseeability of reliance by P.

d. Case: Extends beyond offer-acceptance b/c no real offer.  Parties were still in the process of negotiations.

VII. If Valid K and performance was not proper, what remedies:

A. Objectives of and Alternative K Remedies:

a. Three types of Interests:

1. Expectation

2. Reliance

3. Restitution

b. Choice of Remedies:

1. Damages (most common)

2. Specific Performance

3. Rescission and Restitution

4. Quasi-K

5. Tort Action

6. Election of Remedies

c. Types of Damages:

1. Compensatory (objective and subjective)

2. Usually NO Punitive damages in K

3. Nominal at the very least

B. Choosing Appropriate Remedies:

1. If K HAS been formed, consider damages based on disappointment of expectation (NOT COMPENSATION AS IN TORT), restitution, recision and specific performance.

a. If breach, damages (Iegal remedy).

1. Consider general, specific (consequential), liquidated damages.  Alternative calculation based on unjust enrichment of D/quasi-K/restitution.  

2. Consider also P’s duty to mitigate or avoid consequences.

b. If fraud, rescission and restitution of benefits conferred on the other party

c. If mistake, reformation.

d. If unqiue chattel or property involved, specific performance may be appropriate.

2. If K HAS NOT been formed, consider reliance damages (as in promissory estoppel cases)

C. Measurement of K Damages: market value difference v. specific performance

1. Standard justification for SP:

a. Material Breach = specific performance

1. Always immediate C of A for entire K.  IF performance is condit precedent or concurrent to other party’s duties, such duties are excused.

b. Minor Breach = damages

1. just C of A for damages due to breach, but not entire K.  If was a condit prec or concurrent to other party’s duty to perform, then minor failure will suspend but not excuse counter performance.

2. UCC harsher (2-601):

1. Any defect in goods tendered by the seller may be treated as a material breach, entitling him to reject the whole.  Also, per 703, any delay in payment for goods entitles seller to cancel the K.

2. Seller’s right to cure defects under UCC:

Bartus v. Riccardi (hearing aid):

a. RULE 1: UCC §2-508: seller can cure a non-conforming delivery before expiration of K time by notifying buyer of intention to so cure and making delivery before K time expires.  Time for tender may be extended beyond K time if seller had reasonable belief that nonconforming tender would be reasonable.

b. UCC:

§2-601/2: = right to reject goods if they’re not in tip-top shape

§2-608: revoke acceptance of goods if was reasonably induced by seller’s assurances, which were inaccurate

§2-508: seller MAY CURE non-conforming delivery under certain circumstnaces if notifying buyer of his intention to make delivery w/in K period.  This even extends BEYOND the K period if the mistake was made such that the seller thought the buyer would accept it.

c. Case: Seller had reasonable grounds for believing the hearing aid would be fine to buyer.

d. POLICY: Courts want to uphold Ks as much as possible to keep parties operating.

c. Determining whether breach is material or minor: 

--No bright line rule, BUT considerations include:

1. if breached at outset, more likely material (Mat)

2. if bad faith of willful = Mat

3. if uncertainty that breaching party will actually perform = Mat

4. if nonbreaching doesn’t get benefit bargained for = Mat

5. inadequacy of damages = Mat

6. high hardship on nonbreaching = Mat

2. When SP is (practically) impossible:

Hawkins v. McGee (hairy hand):

a. RULE: Measure of vendees damages is the difference between the value of the goods as they would have been if the warranty as to qualify had been true, and the actual value at the time of the sale, including gains and losses sustained, and such other damages as could be reasonably anticipated by the parties as likely to be caused by the vendor’s failure to keep his agreement.

b. Analysis:

1. Proper damages is difference twixt value of good hand and value of hand in present condition

2. P&S were agreed to by the P before he underwent the surgery

c. Sullivan v. O’Connor: Drs cannot promise some things.  Best measure in these cases is reliance.

d. Jury Control over Verdicts:  has changed over the years.  Used to be panel of witnesses to the circumstances.  Now they are simply lay judges.  After 1800, judges maintained three heads of control over juries:

1. CTRL over admission and exclusion of evidence

2. Instructions to the jury

3. Orders for new trials

3. When SP would involve substantial economic waste: 

Groves v. John Wunder Co. (level land):
a. TWO ALTERNATIVE RULES:

RULE 1: The promisee is entitled to what he was promised, even though it exceeds the value of the finished product.  Particularly forceful if breach is in bad faith.  Tort is area where diminished value applies.

RULE 2: Diminished value rule should apply unless there is particular value to finished product to the promisee (like land).

EXCEPTION TO RULE: where special value to person, such as homes/land 

b. RSTMT K §346: allows aggrieved party either:

1. reasonable cost of completion OR

2. diminution in value if completion involved unreas economic waste

c. FX of Groves: will cause Kers to find out the value of the finished product ahead of time and possibly K around that in the event of non-performance.

d. RSTMT Torts §901: WHY SP over damages:

1. Unlike K, torts seeks to restore person’s wholeness.  K seeks to remedy breach.

2. Deterrence not sought in Contracts, but merely performance of Ks.  Therefore, better to seek costs of performance than dim in value.

e. Peevyhouse: extreme case.  Perf - $29K, dim in value - $300.  Clearly cannot award costs of performance here.

4. When there has been substantial performance:

a. Def of Substantial Perf:

RULE: (modern trend) test is whether breach of performing party is whether performance meets the essential purposes of the K.  If it doesn’t, it’s material and no substantial performance.  If it does, it’s minor and SP exists.  Materiality judged by six factors listed above, of which WILLFULLNESS is paramount.

b. Substantial Performance = duty to pay damages:

RULE: Where complete performance by one party is a constructive condition precedent or concurrent to the other party’s duty of counterperformance, that condition may be excused if the party has rendered “substantial performance.”  The other party’s counterperformance then becomes absolute, although she may deduct any damages suffered because the first party’s performance was less than complete.

c. Can offset with damages:

RULE: (POLICY BEHIND OFFSET) Reading in constructive conditions, such as complete performance of K prior to payment, could be harsh.  Example: whole house built except one window, would be unfair to deny recovery for whole K due to substantial performance doctrine.  

d. Measuring Damages under Substantial Performance Question:

Plante v. Jacobs (two-foot wall):

1. RULE 1: (COST OF COMPLETION) where Sub Perf has been determined, party must pay total K price minus damages offset for damages due to defective performance which are usually measured as amount it would cost to repair deficiency or make the work perform: the cost of completion.
RULE 2: (DIMINISHED VALUE RULE) If repair or construction would involve “substantial economic waste,” the measure of damages will be amount by which the deficiency lessens the value of the completed building.  Where combination of minor and major defects, can apply both damages and completion as appropriate.

2. Case: Court held that P rendered substantial performance but that D should receive damages for wall being palced in wrong area.  However, cost of completion given for smaller items.

e. Where breach was willfull:

Jacobs & Youngs v. Kent (redding pipe):

1. RULE 1: Innocent and trivial omission can be attoned for by damages, not SP.

RULE 2: Willful Transgressor must accept penalty for transgression: no ability to mitigate rigor of implied conditions when he meant to do it. Have to do SP.

RULE 3: If find another party to do it for same price and do not have to pay more, can’t get extra money out of willful transgressor.

2. Case: found out constructor didn’t use redding pipe.  Wanted to tear walls out and put in right pipe.  Economic waste.  Entitled to damages b/c error was innocent.

5. When breach was not detrimental to non-breaching party:

Acme Mills v. Johnson (wheat and bags):

a. RULE: Measure of damages for breach of K for sale of goods = difference twixt K price and market price for the goods at the time and place where the goods were to be delivered.  True whether breach is committed by seller or buyer

EXCEPTION: if K price EXCEEDS market price at time of delivery, no recovery b/c can buy it for less.

b. MERGES QUESTIONS against ruling:

1. What if needed wheat that day and it was unavailable elsewhere?

2. What if needed that particular wheat?

c. MERGES QUESTIONS for ruling:

1. What if Acme mills WAS insolvent?  Should Johnson still have to deliver?

4. EFFICIENT BREACH: Fully satisfying the claim of the person you breached against and still coming out ahead.

d. Laurin (gravel): P can get fair market value for item removed from land even though the value of the land will not be that affected by its removal at all b/c sometimes diminution in value of land will not reflect a fair and accurate remedy. 

6. Sale of Land (when ordinary, non-special land):

a. RULE 1: (Majority) Same as with sale of goods: entitled to difference between K price and market price of land in question.

RULE 2: (Minority, “English Rule”) Rule 1 only applies when purchaser breaches.  If vendor breaches, purchaser is limited to reimbursement for any payments made (restitution) and any expenses incurred in buying land (reliance) but does not get the difference unless the refusal to convey was in bad faith.

7. Comments: 

a. Tort vs. K

1. No punitive damages allowed in Ks b/c missing bad faith element

2. However, some courts do apply pun dams today.

b. Comment: Why not reliance?

1. Most Ks look to expectancy.

2. If only depended on reliance, breachers would be allowed to speculate uncontrollably.  Would not be fair to other parties.

3. Some courts allow only reliance if there was a good faith breach.

4. Protecting expectancies is major component of ‘efficient breach’ notion

D. Limitations on Expectation Damages

1. Duty to Mitigate:

a. RULE: Nonbreaching party is not permitted to recover damages which he could have avoided by reasonable efforts.  He has an affirmative duty to exercise reasonable efforts to avoid the consequences of the other party’s breach, or to ‘mitigate’ the damages.  He must neither increase his damages by affirmative action, nor by inaction fail to minimize the loss.

Building Ks

Rockingham County v. Luten Bridge Co. (unwanted bridge)
a. RULE 1: Builder has no duty to avoid consequences of owner’s breach (by securing other employ during K period).

RULE 2: Builder DOES have duty to not add to damages by continuing after owner breaches.

b. Leifgang (weed man): should get restitution for fixed AND variable costs since they were already paid for and cannot be recovered.  He would not have saved anything from these costs since they are FIXED!!!

c. Kearsarge (data processing): (RULE 2) Award must be for full amount b/c overhead costs already spent were substantial and breach of K did not involve any actual savings for K b/c still had to pay all the costs as it still had other clients to service.

Employment Ks

Parker v. Twentieth Century-Fox Film Corp. (snooty actress):

a. RULE 1: If employer breaches, employee gets full K damages

RULE 2: Employee HAS affirmative duty to find other employ in comparable situation but not neces with same pay.  

RULE 3: The more unique employee’s position, the more difficult it may be for employer to show alts existed.  Employee does not have duty to take inferior employment.

b. Billeter (early discharge): (RULE 1/3) Must give full amount for K since she is not required to accept lower position with lower pay to mitigate.

c. COLLATERAL SOURCE RULE: 

1. In torts, denies tortfeasor reduction in damages for compensation received by injured P from other sources such as insurance. In K, courts oftentimes asked to use this rule as well to protect nonbreaching party.

2. RULE 1 (majority): COL RULE shd NOT apply to K and torts.  In K, usually no bad faith. Therefore, should not apply rule b/c it involves punitive damages to seek deterrence.

United Protective Wrkrs (early termination): can mitigate damages with soc sec and retirement received during final twenty months.

RULE 2 (minority): COL RULE shd apply to K AND torts.  

Siebel: Advocates believe it is better that injured party recover twice than breaching D escape liability altogether.  If this is allowed, companies will look to “costs and benefits of firing workers.”  Bad policy to promote.

2. Limitations under the UCC
When made by installments:

a. RULE 1 (traditional): P may only recover excess of market price over the original price as calculated according to the market price on the several delivery dates. (at time of each performance, not notification of breach)

RULE 2 (traditional): at time of breach, buyer is NOT required to find cover elsewhere until the actual date of performance itself.  i.e. no duty to mitigate damages until there are damages to mitigate.

RULE 3 (UCC 2-712): Buyer is allowed recovery for “reasonable cover.”

RULE 4: Choice of when to sue is up to the nonbreaching party.  Can sue immediately after breach/repudiation but before date of performance.

b. Application of Traditional Measure:

Missouri Furnace Co. v. Cochran (coal installments): buyer not entitled under either rule since purchase of coke at $4.00 was way higher than the original price of $1.20.

1. Reliance (white staves): (RULE 1/2) no duty to buy more until date of performance.

2. Hochster (european traveler): (RULE 4) traveler could sue immediately after repudiation.  Otherwise, would have to sit around and wait for repudiation date to sue even though breach was imminent and virtually guaranteed.

c. UCC: (primary difference = ability to cover at TIME OF BREACH, irrespective of delivery dates or dates of performance)

1. 2-610: Anticipatory Repudiation:




If either party repudiates K, aggrieved party MAY

a. WAIT for other party

b. Resort to REMEDY for breach (per 703 or 711)

c. SUSPEND his own performance or PROCEED in accordance with seller’s right to ID goods or salvage unfinished goods (per 704)

SELLER

2. 2-703: Seller’s Remedies in General:

Where BUYER wrongfully rejects goods or fails to pay for goods, aggrieved seller MAY

a. Not deliver

b. Stop delivery by others

c. Proceed respecting goods still unIDed in K

d. Resell and recover damages (per 706)

e. Recover damages for non-acceptance (per 708)

f. Cancel

3. 2-706: Seller’s resale including K for resale:

a. Seller can resell the goods and can recover difference twixt resale price and K price PLUS incidental damages in 710, LESS expenses avoided by breach

b. Can be public or private, unit or parcels, any time or place., reasonably Ided as referring to broken K

c. If private, seller must give buyer notification of intention to resell

d. If public, a. only Ided goods can be sold, b. must be in usual market place for public sale, c. if goods are not movable, sale must be moved to them and d. seller may buy

e. Purchaser at resale takes goods free of any rights of original buyer

f. Seller is not accountable to buyer for profit made on resale

4. 2-708: Seller’s Damages for Non-Acceptance or Repudiation:

a. Measure of damages is difference twixt market price and the unpaid contract price PLUS incidental damages LESS expenses avoided by breach

b. If (a) is inadequate, may be determined by profit seller would’ve made from full performance by buyer.

5. 2-709: Action for the price:

a. If buyer fails to pay price, seller may recover the price (1) of goods accepted or (b) of goods Id.ed to the K if seller is unable to resell them at reasonable price by reasonable effort

b. If seller sues for price, he must hold for the buyer any goods which have been Id.ed in K and are still in his control, unless he can resell them

c. If Seller is not entitled to price, then he gets at least damages for non-acceptance

6. 2-710: Seller’s Incidental Damages:

Commercially reasonable charges in stopping delivery, transport, care, custody, etc. due to buyer’s breach

BUYER

7. 2-711: Buyer’s remedies in General:

1. If seller fails to make delivery, buyer may cancel and may also recover so much of the price as has been paid as 

a. cover PLUS damages under next section as to all goods affected whether or not Ided in K OR 

b. Damages for non-delivery (per 713)

2. If seler fails to deliver, buyer may also

a. recover goods if they have been Ided OR

b. Obtain specific performance or replevy the goods (per 716)

3. If rightful rejection of acceptance by buyer, buyer may sell goods

8. 2-712: “Cover”; Buyer’s procurement of Substitute Goods:

1. If 711 breach, buyer can cover by trying to buy similar goods

2. Buyer can recover from seller cost difference between K price and market price PLUS incidental expenses

3. Failure of buyer to effect cover does not bar him from any other remedy

9. 2-713: Buyer’s Damages for Non-delivery or Repudiation:

1. Measure of damages for non-delivery is difference twixt market price when buyer learned of breach and K price PLUS incidental damages per 715 LESS expenses saved due to breach

2. Market price is determined at time of arrival or when performance is due

10. 2-714: Buyer’s Damages for Breach in Regard to Accepted Goods:

1. If buyer has accepted goods and then discovers problems, can try to get damages that are reasonable.

2. Measure of damages for breach of warranty is difference between value of goods as accepted and value of good as they would have been as warranted by law.

3. PLUS incidental and consequential damages

11. 2-715: Buyer’s Incidental and Consequential Damages:

1. Incidental damages include inspection, receipt, transport, care and custody of goods, etc.

2. Consequential damages include: 

a. requirementsa nd needs of which seller at time of K knew could not be reasonably prevented by cover AND

b. Injury to person or property resulting from breach of warranty

12. 2-723: Proof of Market Price: Time and Place:

1. If action comes to trial before time for performance for even some of the goods, any damages for market price will be determined according to price of goods prevailing at time when party LEARNED of repudiation. (NOTICE OF BREACH, not breach itself)

2. If evidence of price at times and places not avaialble, price prevailing at any reas time before or after time described would serve as reasonable substitute.

3. Evidence of relev price at time or place other than one described in this article is not admissable.

d. Duty of nonrepudiating party to mitigate damages:

Oloffson v. Coomer (grain dealer): 

1. RULE (Majority): Repudiatee owes a duty to mitigate the damages arising from the repudiation; if he fails to do so, he is not entitled to recover such damages as he could have otherwise avoided.

RULE (Majority): If Repudiatee is to get performance, he must, after reasonable length of time, look elsewhere for the performance which was due under the K (UCC 2-610: “commercially reasonable time”)

2. RULE (Minority): Permits repudiattee to ignore repudiation and continue performnace as provided in K and then sue and recover ALL damages incurred, even including those in making the tender.

3. Case: since notice was certain, should’ve covered immediately to get the difference twixt K price and market price.

4. Reasonable Time Rule:

Cargill Inc. v. Stafford (wheat dealer): key is market price at time when delivery is due.  However, buyer may learn of repudiation and still urge performance for reasonable period of time.  At end of that time, they may cover, even if performance is not yet due.  If buyer does not do this but instead waits until performance, price difference should be based on end of reasonable time rather than price when performance is due.

Cosden Oil & Chemical Co.: damages should be calculated at expiration of “commercially reasonable time” after buyer has learned of seller’s repudiation.

e. Seller’s right to recovery for buyer’s refusal to purchase under K for sale of goods:

Neri v. Retail Marine Corp. (new boat):
***Example where legal remedy would not put in good as a position as performance would have b/c would have sold two boats instead of one.

1. RULE 1: a seller may recover lost profits when buyer repudiates sales K even though the seller has sold to another buyer for same price when there is an infinite supply.

HOWEVER, if resold per right enumerated in UCC 2-706, can get difference in K price and resell price.  But if NOT resold, get only “K-market” differential (2-708). 

ALSO, if resell turns a profit, not responsible to breacher for any profit.


RULE 1.5: If goods cannot be resold, can have action for FULL AMOUNT of K price per 2-709.

RULE 2: Goal of K law is to put the nonbreaching party in as good of a position as they would have been in had the K not been breached.  Giving them the total cost of boat is unfair b/c they would never have had this to begin with.  However, giving them profit is appropriate.

RULE 3: The more specific the goods, the more court will focus on individual items.

2. Case: Buyer repudiated K and seller then sold boat to another buyer for same price.  However, argued that he could have made a profit on two boats instead of just one but for the buyer’s repudiation of the K.

3. Consequential Damages:
Hadley v. Baxendale (crankshaft delivery):

a. RULE 1: Breaching party is liable for all losses resulting from his breach which the parties as reasonable persons should have foreseen at the time the K was made as likely to result from the breach.  Rule only applies when breaching party “knows or has reason to know” of the special circums.

Hadley gives two types of damages that can be awarded:

1. those that arise naturally AND

2. those that are given notice of contemplation by the aggrieved party

RULE 2: Breaching party is NOT liable for losses that are particularly expensive or lucrative, since this is just like the situations where the value of performance is much less than the actual value of the contract.

See Victoria Laundry where particularly lucrative period was missed due to delay in shipment.  Not responsible for this loss unless P was VERY explicit that this would be otherwise lost.

b. Case: Since delivery person was not notified of mill being shut down, he was not liable for the lost profits that resulted from the delay in shipment.

c. RSTMT §351: Unforeseeability and Related Limitations to Damages:

1. Damages are not recoverable if party had no reason to foresee them as a result of breach

2. Loss may be foreseeable if Probable result of breach if follows

a. in ordinary course of events

b. as result of special circums that breaching party knew of

3. Court may limit damages for foreseeable loss by exlucding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise concludes that circumstances require reduction in damages to avoid disproportionate compensation.

d. UCC §2-715: Consequential Damages: see above

e. Cases:

Black (cloth trade): knowledge of importance may depend on industry

Lamkins (tractor light): if not clearly notified of need, no liability

Victoria Laundry (dry cleaners): boiler delivery to laundromat clearly necessary

Martinez (dragline): obvious use too

Sugar case (late deliv = less profits): Court awarded total profit loss to P.

Prutch (crop damages): Court held 1. Was foreseeable, and 2. P did not have to mitigate damages by NOT farming.  Would be unreasonable.

4. Damages not measured in costs saved to defaulting party:

Freund v. Washington Square Press, Inc. (book publication):

a. RULE 1: Damages are NEVER calculated in terms of the money saved by the defaulting party.

RULE 2: Damages are ALWAYS calculated in terms of the profits lost by P due to D’s default.  Expected profits must be proven fairly well.

b. Case: since profits were speculative, got only nominal damages

c. Fera (shopping mall): damages for expected profits CAN be given when expected profits are proven well.

E. Alternative Interests: Reliance and Restitution

1. Consequential Damages Arising from Breach of Performance Contract:

Chicago Coliseum Club v. Dempsey (boxing match):

a. RULE 1: Cannot recover for speculative profits (per above)

RULE 2: Cannot recover for expenses incurred prior to signing

RULE 3: Cannot recover for expenses incurred in seeking Specific Performance unless so specified in K

RULE 4: CAN recover expenses incurred after signing K but before breach.

RULE 5: One gets reliance only if expectancy doesn’t work.  If expectancy DOES work, cannot get reliance b/c were willing to spend that anyway getting to expectancy.

b. Albert & Son (rubber machines): Court granted preparation expenses minus losses due to lack of market.

c. RSTMT §349: Damages Based on Reliance Interest:

1. Injured party has right to damages based on reliance interest, including expenditures made in anticipation of performance or in performance.

2. If done for performance = essential reliance.

3. If done for collateral transactions = incidental reliance

F. Enforceability of Contractual Damage Provisions

--Parties may include provisions limiting damages in the event of breach
1. Provisions excluding or limiting amount of damages

a. May say no damages or limit to a certain sum

2. RULE 1: LIQUIDATED DAMAGES V. PENALTY

a. Penalty provisions are unenforceable

b. Liquidated damages are enforceable

1. Must be attempt by party in good faith to estimate in advance the actual damages that would or might result from the breach.

2. To qualify, must meet two standards:

a. Damages difficult to estimate at time of K

b. Damages estimate is a reasonable estimate

3. City of Rye v. Public Service Mut. Ins. Co. (surety bond):

a. RULE: Liquidated damages clause must relate to actual damages

b. Case: This damages clause was a penalty and not a reasonable estimate of the likely damages due to breach.  Clearly a case of unequal bargaining power between the two parties.

c. Yockey (biz partners): business partners’ estimate was hard to estimate but ended up being a reasonable estimate of the costs.

d. Muldoon (italian monument): damages clause in K for lack of completion by a certain time was a penalty and therefore, not enforceable.

e. PENAL BONDS: OK to use so long as they relate to likely actual damages

f. RSTMT §356: Liquidated Damages and Penalties:

Damages agreed to in K must relate to the actual, likely damages.

1. Must be reasonably related

2. Must be difficult to determine in advance

g. Policy (Comment on Efficiency): 

1. Efficiency analysis prohibits penal measures since this indicates unequal barg positions.  The larger the cost of damages and the further outside market damages = per se unfair bargaining power.

2. However, it may also encourage more efficient breaches due to post-breaching bargaining among the parties.

3. Also, might be covered by insurance anyway, which might be most efficient method.

G. Enforcement in Equity

1. Standard Elements:

RULE 1: Where legal remedies are inadequate, the injured party may resort to equitable remedies.

RULE 2: Specific performance will only be granted IF:

1. Contract definite and certain (court knows what to do)

2. Inadequacy of remedy at law (no other alt at law)

3. Enforcement must operate equitably (only if otherwise will cause great hardship or if K resulted from misrep, fraud, etc.)

4. Enforcement must be feasible (only if not unreasonably difficult or requiring judicial supervision over long period of time)

5. Mutuality of remedy no longer required (allowed even though not allowed were other party in similar situation)

2. Specific Performance for Sale of Goods: 

a. Governed by UCC 2-716(1) = SP if goods are unique or in other proper circumstances (unlike Neri case).

b. Two factors:

1. Unique items cannot be reproduced on the market; 

2. also unique if damages are hard to estimate or obtain (hard to find services)

3. Specific Performance for Land Sales:

Van Wagner Advertising Corp. v. S&M Enterprises (wall ad):

a. RULE 1: Land is inherently unique.

RULE 2: Despite Rule 2, SP is not awarded in cases of leases as a matter of course.

b. Case: there were comparative substitutes and the money was not difficult to estimate.  Therefore, no reason for SP and $ compensated well  

c. Examples:

1. Curtice Bros (tomato crop): SP appropriate where no substitutes exist and damages are hard to estimate (tomatoes necessary for functioning of a factory).

2. Manchester Dairy (milk association): SP appropriate where legal remedy is not adequate, losses are hard to estimate, and no other way to get the product; although court chose “negative remedy” which was an injunction that prohibited farmer to sell his goods to others.

3. Wagner (opera singer): opera singer decided to sing elsewhere.  Court didn’t order specific performance but rather simply issued injunction denying her ability to sing anywhere else b/c couldn’t make her sing well at opera house and therefore, SP would be useless.

4. Sun Microsystems (preliminary injunction): Must prove not a K issue before jump right to the copyright issue.  If just a K issue, might not be able to get preliminary injunction since $ damages suffice.

-Sun wanted it to be a copyright (and hence property) issue b/c remedies for breach of Ks are determined by courts while remedies for breach of copyrights re determined by owners of the right.

-Due to special property nature of IP (Intellectual Property) and the difficulty of estimating damages, one can usually get an injunction fairly easily.

d. Comment: Vendee’s Equity Action

a. Land typically requires SP because it is unique.

b. Special cases when vendee intends to resell (no SP required), but typically, more unique.

c. If A bought land from vendor and then vendor sold it to B, A could get from B only if 1. B knew of A’s K and 2. B had not given “value” to land.

Pickwick Communications v. Weinberg (music contracts):???

a. Look at as settlement agreement rather than modification of the K

b. Weinberg says C misrep’d state of catalog

c. But release said he would relinquish all rights to bring suit

d. Can’t K out of good faith, but can set a standard for estabilshing good faith

e. Court saw what Weinberg SHOULD have done when he saw the second agreement beginning to unravel.

f. Court says as licensees, will have to make some hard choices

g. If violation of K, may consider K totally breached and have to continue performance

h. Court said lack of maintenance of catalog may be material breach, therefore, should

1. cease performance and sue for total breach

2. affirm K and sue for partial breach

But Weinberg tried to do both, which you can’t do.  He tried to affirm the K and sue for total breach.

i. Analysis is similar to condition analysis for some strange reason.
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