1) Was a Contract Formed?

Offer

· Definiteness & gap-fillers

· Implied promise to negotiate in good faith

· Ads

· Firm offers

· Revocation

Acceptance

· By promise: bilateral contracts

· By performance: unilateral contracts

· Notice

· Subjective acceptance/Silence

· Timeliness

· Mailbox rule

· Counter-offer/Qualified acceptance/Inquiry

Consideration

· Donative promises

· Reliance issues

· Bargain

· Moral & past consideration

· Illusory promises

· Legal Duty

· Accord & Satisfaction

· Waivers

· Implied by Fact

· Implied by Law

2) Why Not Enforce?

Problems with contract formation

· Unconscionability

· Duress

· Fraud

· Mistake

· Nondisclosure

Problems after contract formation

· Changed circumstances

· Impossibility

· Frustration

Problems with the contract itself

· Indefiniteness

· Lack of writing (Statute of Frauds)

· Illegal purpose (selling organs, babies, etc.)

3) Issues of Interpretation

Expressions of offer and acceptance
· Objective

· Peerless Rule

· Subjective

Contents of the agreement

· PER

· 4-Corners

· Trade usage

Forms

4) Who Can Enforce the Contract?

Parties to the contract

3rd-Party beneficiaries

5) Remedies

Efficient Breach

Damages
· Cost of Completion

· Offsets & Add-ons

· Diminished Value

· Lost Profits

· Mitigation

· Foreseeablility

· Certainty

· Liquidated damages

· Reliance

· Restitution

Specific Performance

Steps of Analysis

1) Was a contract made between the parties?

2) Are there any reasons NOT to enforce the contract as agreed?

3) Who has enforceable rights/duties under the contract?

4) Is there an absolute duty to perform?

5) If contract has been broken, what remedies are available?

ISSUES

1) What promises should the law enforce?

2) What are the remedies when an enforceable promise is breached?

3) What are the mechanics of “bargain promises”?

4) What happens when circumstances change?

5) What are the rights of 3rd-party beneficiaries?

THEMES

1) binary vs. dynamic approach to contracts

2) standardize vs. individualized legal rules

CONSIDERATION

I. Donative promises

A. General Rule: a donative promise is unenforceable b/c lack of consideration

(regardless of seal, writing, nominal consideration)

Dougherty v. Salt: aunt writes note promising money to boy for being good

Schnell v. Nell: $600 for $0.01 = nominal consideration

RS § :      

UCC § :     

1. Rationale for non-enforcement

a. non-contextual: difficult to evidence, easy to fabricate, hard to gauge injury

b. based on transient emotions: less deliberative

c. circumstances change: ingratitude, poverty

d. if fulfill donative promise, CANNOT get restitution

2. nominal consideration: donative promise in the form of a bargain

a. suggest more deliberation by the parties

b. still not enforceable (Schnell v. Nell (11): $600 for $0.01)

c. invoke only when CLEAR that there was no exchange of value

· avoid substituting ct’s subjective value for parties’ intent

d. non-material, psychological utility not considered b/c hard to evidence, easy to fabricate

3. writing: still not enforceable unless special statutory presumptions exist

4. seal: “natural formality”

a. common law – makes any promise enforceable

b. statutory changes

· abolished in most states

· raises presumption of consideration: promisor has burden of proving absence of consideration

B. exceptions #1: reliance

1. relied-upon donative promise is enforceable if the promisee is now (materially) worse off

ex. Kirksey v. Kirksey: sister-in-law left house to move in

a. classical theory: still no enforcement

· binary: if consideration => enforce; if not => not enforce

b. reasonableness

· of reliance: needs to be reasonable (and thus foreseeable)

· of interpretation of original promise (to determine how long promisor would be bound)

2. RS §90: promissory estoppel => enforce promise if 

a. reliance or forbearance is reasonably foreseeable

b. reliance or forbearance IS actually induced

c. justice requires enforcement

READ STATUTE OF FRAUDS!

S/F only applies to

1) exchange of good

2) sale of real estate

3) performance not likely completed w/in one year

See notes on

· 4/11

II. Bargain promises

Why enforce bargain promises

· generally mutual, calculated, deliberate choices

· injuries from breach are more serious

· create gains through trade: each side values what is received more than what is given up => surplus from trade

· facilitates transactions over time: not limited to immediate exchange

A. RS § 72:bargain principle – a bargain is enforceable according to its terms

RS §71:  Consideration = exchange promise for promise or performance

1. consideration = promisor gets something in return

2. consideration = promisee gives something up – forbearance

ex. Hamer v. Sidway(46): $5,000 to nephew if refrain from sin

a. detriment is subjectively measured

b. KEY: whether the detriment was bargained for

c. Gratuitous/conditional promise vs. bargain

· Q to ask: is fulfillment of condition necessary for promise to be carried out?

· if no = conditional promise (not enforceable)

ex. “pick out china pattern, I’ll pay for it”; pattern already known

· if yes = bargain

3. RS §79: consideration does not require 

a. equivalence of exchange

ex. Hancock Bank v. Shell Oil (49): uneven bargain

· bad or uneven bargain = still a bargain => still enforceable

· hard to discern what parties’ motivations are

· hostage theory of contract: lock parties in by own investment

ex. Batsakis (50): $25 for note to pay back $2,000 later

· “mere inadequacy of consideration will not void a contract”

· want of consideration = no consideration

· failure of consideration = what was promised was not given

b. MUTUALITY of obligation = both parties are bound

· Only BILATERAL contracts can be voided for lack of mutuality

· FOCUS: see ILLUSORY PROMISES below

Ex. Scott v. Moragues (93): if I buy the boat, I’ll charter it to you

Ex. paint the fence and I’ll pay you $50

BOTH are actually unilateral contracts: 

· promise in exchange for an act

· once act is done, promisor IS bound

· promise is enforceable from the get-go, only performance is delayed

B. limits to bargain principle

1. duress

a. duress = put another party in distress, then exploit it

b. distress = difficult situation

ex. Batsakis (50): ct enforces $25 for promise to pay back $2000

· why enforce exploitation of distress (not caused by promisor)?

· if not enforce: eliminate incentive to make resources available to those in need

· difficult to recreate objective value at time of exchange

 (exchange: reflect subjective value of money to recipient)

· there was a market for money-lenders: had alternatives, but chose particular lender

c. if pay/act after duress ended, CANNOT recover loss

d. RS §176(2)(c): use of power for illegitimate ends

2. Unconscionability 

Rationale for Doctrine:

· predicate of bargain principle: parties go into bargain w/ full info

· a conscious, deliberate choice

a. UCC §2-302: determination of unconscionability by ct to be based on

· Import objective standard: parties’ agreement is irrelevant

· “at the time it was made”

· “commercial setting, purpose and effect”

ex. Post v. Jones (56): bargain for salvage

· no alternative in market of rescue = monopoly situation

· void only parts of obligation to avoid unconscionable result

· differentiates between oppression and unequal bargaining power

· prevent oppression and unfair surprise

· not disturb allocation of risks based on bargaining power

· example of individualized legal rule: more variables accounted for

· more reliant on factual context

b. substantive: terms are unconscionable per se

· BUYER’S IGNORANCE: even if negotiations were fair

· sale of goods to low-income individuals

ex. Williams v. Walker-Thomas (61): pro rata/cross collateral plan

· paternalism vs. autonomy of consumers

· economic condition: high default rates in low-income sales

· limited cognition: systematic irrationality

· overly optimistic, wishful thinking

· impose boundaries on available markets

** cts reluctant to rely solely on substantive to void bargain **

· RS §208 (comment c): substantive suggests procedural defect

To determine whether process was fair: would deal be upheld if terms were different?

c. procedural: bargain reached by unconscionable process

(party didn’t understand bargain, implications, etc.)

· UNFAIR SURPRISE: given the negotiated deal, the party who didn’t prepare the contract would be surprised by the tem b/c it was not apparent in the negotiation

· UNEQUAL BARGAINING POWER: buyer had either little or none

· HIGH PRESSURE: even if price was fair

· consumer regrets purchase as soon as he is out of seller’s influence

· Q: would the consumer have reasonably expected the term?

Q: are the term in question and the terms negotiated consistent?

· door-to-door sales

ex. Toker v. Westerman (74): fridge at 3-4X market value

· high pressure methods

· off-market: consumer may not be aware of options

· targeted clientele: exploitation of consumer’s ignorance of mkt

3. Illusory Promises
a. RULE: bargain w/ illusory promises are unenforceable – no consideration

· does NOT apply to unilateral contracts

· types of illusory promises

·  “I’ll do it if I feel like it” (Wickham-95)

· “I’ll do it but I can change my mind at any time” (Orange Crush-98)

· types of suits on illusory promise (A makes illusory, B makes real)

· A sues B => B defends w/ “no consideration b/c of lack of mutuality”

· B sues A => B defends on terms

· Characteristics of illusory promises

· one party’s option is NOT limited at all

ex. Lindner (99): 15-day notice is sufficiently binding

ex. Orange Crush (98): cancellation at will lacks mutuality

b. EIS criticism

· underestimates the value of “a chance,” “a foot in the door”

· confuses bilateral and unilateral contracts

· doctrine of unconscionability is sufficient in occasions where promisor fast-talks to make illusory look like a real promise

· may undermine structural agreements

· agreement structured to maximize likelihood of exchange, even if no express commitment

ex. Wood v. Lucy
c. EXCEPTIONS: overcome rule by finding a REAL promise

· frame illusory promise as unilateral contract => enforceable

ex. Gurfein (99): had window to cancel, but didn’t => enforceable

· COULD HAVE bound other party if exercise option

· Implied promises

· UCC §2-306 (2): a contract to engage in exclusive dealing gives rise to an implied promise to use best efforts

Ex. Wood v. Lucy (104): mkt designs for profits

· ct implied promise: to make reasonable efforts

b/c w/o implied promise, the contract would be meaningless

b/c structural agreement = incentive to use best effort is built in 

Ex. Grouse (110): promised at-will job, not allowed to start work

· implied promise in at-will jobs = “good faith opportunity to perform satisfactorily’

· Structural agreements

Ex. Lacledes(106): supply propane for long period

· although not bound to purchase, practical binding exists

· pipes connected to Amoco supply source

· hostage theory of contracts: voluntarily self-restraint 

d. Distinguish from other reasons for nonenforceability unrelated to consideration

· statute of frauds, limitation

· infancy (Elvis and RCA records)

4. RS §73: performance of Legal Duty is NOT consideration

a. General rule: Foakes v. Beer (122) – legal duty is NOT consideration

b. Rationale: not a consideration problem, but a policy issue

· performance of duty cannot/should not depend on outside payment

ex. Gray v. Martino (114): pay $500 to police to recover jewels

· avoid blackmail hostage situation

ex. Lingenfelder (117): threaten to quit midway if not promise extra $


Austin (125): sub-contractor backs out, contractor tried to mitigate

· different from modifying contract based on changed circumstances

· demand for modification is in bad faith

· promise that shouldn’t have been extracted need not be kept

c. EIS criticism of RS §73 and legal duty rule

· inconsistent w/ bargain principle

· may not fully account for “implied’ elements of the original bargain

· in Foakes v. Beer: had D declared bankruptcy, P wouldn’t have gotten ANY money

· other doctrines serve same purpose

· unconscionability: was promise unconscionably extracted?

· Duress: was promise extracted under duress?

· Prefers UCC handling: §2-209
· no legal duty rule

· use of unconscionability, good faith, duress

d. exceptions to Legal Duty Rule

· Does not apply if genuine dispute exists as to how much is owed

Ex. Flambeau (145)

· RS §89: changed circumstances

· Accord and Satisfaction = Full-payment checks

· What if creditor cashes check under protest?

· UCC §3-311 (1-207 does not apply to A&S)

(a) full payment check only if amount is unliquidated

· RULE: if not under Foakes v. Beer, then

Notice as full payment + cashed = A & S

(b) Not discharged if 

i) check gets into the wrong hands

ii) if person mistakenly cashes check, reversible w/in 90 days

(c) section (c) available only to people who didn’t know full payment implication of check

· EIS don’t like it!

· Accord: agree to accept alternative performance = new bargain

Satisfaction: performance of alternative agreed-to terms

· Executory accord is unenforceable: can retract accord before satisfaction (similar to illusory promise?)

· Obligation being replaced = pay fixed amount already due

(liquidated: certain and quantifiable amount, not in dispute

mature: already owing)

· treat as accord

· not enforceable until execution

· given limited effect by the courts

· allow creditor to sue on either accord or original contract if debtor has not yet performed

· creditor not allowed to sue until time allotted for performance has expired

· EXCEPTION to A&S: substituted contract

Obligation being replace = other than pay $, not yet due, in dispute

· treat as substituted contract

· enforceable upon agreement

· Hard to distinguish from A&S

· Ct favors finding of substituted contract

5. Waivers 

a. General

· Waiver applies only to conditions and not to promises

· promise: sanction for non-performance = sue for breach

· condition: sanction for non-fulfillment = non-performance by other party

· should waiver be enforceable when waiving party gets nothing in return?

· YES: possibility of latent consideration (wouldn’t wave it for no reason at all)

· YES: waiver caused reliance

· Link to legal duty rule??

· If waiving party has already gotten al that was PROMISED, should not be able to withhold performance for non-fulfillment of condition (?)

· Implied waivers?

b. RS §84 (

· (b): condition can only be waived if the waiving party is getting what he bargained for

· otherwise, waiver would be a donative promise

· ex. Insurance for house in case of fire (condition) – cannot waive condition and pay owners $ b/c that would be a donative promise

· waiver can be retracted

· if opportunity still available for other party to meet condition

· cannot be retracted if…  

6. RS §74: settlement of claims

a. original claim has to have SOME worth/foundation, EITHER/OR

· objective: is in FACT doubtful

· if X approaches Y to settle valid claim that Y has no intention of bringing => X is bound by bargain

· subjective: forbearing party believes the claim is fairly valid

· prevent blackmail vis invoking litigation and related expenses

III. Moral & Past Consideration 

A. special cases

1. ?

2. bankruptcy: promise to pay creditor in spite of discharge

3. infancy: promise to pay after becoming of age

B. issues

1. statute of limitations

· continues w/ old promise

· but can sue on new promise

2. old rule: past consideration does not give rise to new enforceable consideration

ex. Mills (takes care of son)

C. requirements to enforce

1. material benefit to SELF

a. reasons to enforce

· promissor VOLUNTARILY obligates self

· shows subjective value of moral obligation

· different from donative promise

· there IS consideration for promise

ex. Webb v. McGowin (173): to prevent injury to D, injures self

· a promise based in a benefit that gave rise to a moral obligation

= enforceable

· unlike Mills v. Wyman (170): took care of D’s son

· material benefit did not accrue to self

b. EIS: emphasis on material benefit => bad results

· should let promise to pay demonstrate value of past consideration

· real distinction should be: moral vs. non-moral obligations

2. NEW RULE: RS §86 – unjust enrichment

a. 

IV. Limits on Contracts

A. questions to ask

1. Why was the contract made?

a. assert moral obligation via writing

b. make implicit agreement explicit

c. beneficial for disadvantaged party: establish rights

· contracts as agreements of equality

· negotiation implies equality of relationship

2. Should the contract be enforceable?

a. YES: otherwise lead to slippery slope and non-enforcement of other contracts

b. YES: courts can affect social norms (ex. Brown v. Board of Ed)

c. NO: courts should not get involved in regulating relationships

Ex. Miller v. Miller (182): marital contract

d. NO: agreement freezes, does not adjust to natural changes

· BUT: true for all agreements

e. NO: bargain enforcement appropriate for commercial sphere, not for non-commercial transactions/areas that already have working system

Ex. Cohen v. Cowles Media (185): editors breached confidentiality

· EIS: should have enforced as contract and given reliance damages

f. NO: some things should NOT be commodified

Ex. Baby M (190): surrogate mother

· Maintain value of items in separate sphere

REMEDIES

I. Damages (see 1/19 – 1/20 notes)

A. expectation: value of the promise

B. reliance: loss/value of reliance on promise

C. restitution: benefits conferred

D. specific performance: equitable relief

ASSENT

I. Interpretation 

A. Objective theory of interpretation 

1. what a reasonable person in the addressee’s position would think

(A uses expression to mean X, B reasonably construes to mean Y

· Y is enforced rather than X)

a. Rationale

· Fault: A acts unreasonably, B acts reasonably 

· B is not at fault, expectation should be protected

· Security of Transactions: people ought to be secure in contract made

· subjectivization makes contracts insecure

b. Application

· Lucy v. Zehmer (350): joking sold farm, ct enforced

· RP in addressee’s position would think it to be serious

· “unintended” only a defense if BOTH parties knew it to be so

· Peerless: even if both parties understood to be same ship, contract is still void for ambiguity

c. EIS criticism

· objective interpretation is NOT easy to discern, can be argued either way when take context and parties into consideration

· treat terms as black-and-white rather than sliding scale of reasonableness

· damages should be proportionalized based on degree of reasonability, not all-or-nothing (law)

B. Subjective theory of interpretation: what the actual parties meant and understood – subjective intention counts

1. Peerless Rule: no contract and no liability if

a. ambiguous term: each meaning is equally reasonable

b. parties attached 2 different meanings, each equally reasonable

c. result: both/neither at fault => loss rests wherever it lands

· alternative: distribute loss since neither/both at fault?

2. RS §201 

(1) starts w/ subjective: mutual subjective intention has primacy

** If parties disagree on meaning of expression **

(2) party’s meaning is adopted if other party

(a) if A KNOWS B means Y, B does not know A means X, Y is enforced

· unconscionability: conscious exploitation of other’s ignorance

· intention matters

· A is at fault

(b) OBJECTIVE: reason to know 

Ex. A means X = reasonable, B means Y but has reason to know that A means X, X is enforced

· the more reasonable meaning prevails

· if cultural difference: apply Peerless rule

· each interpretation is reasonable w/in cultural construct

= equally reasonable

3. Factors for consideration 

a. law’s non-logical implications in interpretation what parties would’ve agreed to (ex. Haines: duration and scope of contract)

· policy: at-will doctrine in employment: policy

· would’ve agreed to terms had they anticipated situation

· had in mind, but didn’t express it

b. context

· what is the objective of the contract? Is it ambiguous?

Ex. Spaulding v. Morse (369): stop yearly payment to trust during time in armed services

· enforce according to terms if unambiguous, consider context if terms are ambiguous

· not only context at time of contract formation, but also what happened AFTER

· changed circumstances

· why look at context?  very few contingent contracts

· trade-off: value of completeness vs. value of time

· impossible to conceive of all contingencies

C. Parol Evidence Rule (PER)

*** applies only to agreements PRIOR to written agreements ***

1. Classic Rule: if writing qualifies as an integration, parol evidence is inadmissible = Mitch v. Lath (548): oral agreement to remove shack

a. Integration = writing that incorporates all previous agreements

· if complete, cannot introduce evidence of additional, earlier agreement w/in scope, even if consistent

b. parol evidence = evidence of “connected” agreement

· oral or written agreements made earlier

· oral agreements made at time of integration

· “connected” = within scope of agreement

c. operation: two-prong approach

· #1: judge decides whether PER applies 

· Williston: objective test = whether document has look and feel of completion = classic PER

· Mitch v. Lath: “naturally would be included”

· #2: if PER applies, judge not allowed to consider evidence excluded by PER

d. rationale

· security of transactions

· distrust of jury as fact-finder 

· EIS: go against system w/ JURY as fact-finder

2. Restatement 2nd (eliminates #2 prong of traditional PER)

a. RS §209: integrated agreements

(1) integrated agreement = final expression

(2) whether an agreement is integrated = question of fact determined by the judge BEFORE deciding whether PER applies

(3) if reasonably complete and specific = complete integration

UNLESS other evidence to contrary

· comment c: whether integrated = “question of fact to be determined in accordance with all relevant evidence”

· permits admission of “other evidence”

· parties’ intent

b. RS §213: prior agreements are inoperative if

(1) Conflicts/inconsistent with integrated agreement

(2) Within scope of integrated agreement

(3) Would’ve been in voidable/non-binding integrated agreement

· whether would have “naturally” been included

c. operation under the Restatement – ALL done by ct, not jury

· Step 1: §209 – judge decides whether agreement is completely integrated

· OBJECTIVE: Completeness & specificity

(§210, comment b, “writing cannot by itself prove its own completeness)

· whether “naturally included” or “naturally omitted”

· SUBJECTIVE: in light of “all relevant evidence”

· subjective intent of the parties

· what’s “natural” given the parties

ex. Masterson v. Sine(558): brother & sister

· §210: whether completely or partially integrated

· Corbin: subjective test = what were the parties’ actual intention

· admit evidence of intention 

· Step 2: application of PER

· If partial integration: inconsistent = discharged (§213(1))

· permits ADDITIONAL, consistent terms

· If complete integration: w/in scope = discharged (§213(2))

d. Interaction w/ merger clauses (“this is a complete integration”)

· may demonstrate parties’ intent

· does not conclusively demonstrate

· party assent to integration (ex. Whether clause in boiler plate and was reasonably noticeable)

· scope of the writing

· reasonable interpretation of the writing itself

e. interaction with gap fillers

· if term missing, cannot intro evidence of agreement on term

· insert “reasonable” into gap

3. UCC §2-202: sale of goods; others by analogy

(a) trade usage

(b) “consistent additional terms”

ex. Hunt Foods (562): option “in event of soliciting offer”

a. on its face: VERY loose PER

· can admit anything that doesn’t contradict

· unless ct finds parties INTENDED complete integration

b. in light f comment 3: even if consistent, not admissible if

· CERTAINLY would’ve been included

c. Difference from RS

· no analog to “scope” test in RS §213
· not “consistent”, but totally CONTRADICT/NEGATE

· EIS: if only test for excludability = “logical inconsistency”

· not much left of PER

4. Exception to PER

a. “NOT a complete integration”

· demonstrate by evidence on party intention

b. evidence of separate consideration for parol agreement 

ex. Mitch v. Lath: if had PAID for promise to remove shack

c. integrated w/o separate consideration, but “naturally omitted”

· apply by analogy to non-sale-of-goods

· admit evidence of what is “natural” between the parties

ex. Masterson: family relationship

d. fraud exception: evidence to show contract invalid or unenforceable

· RS §214(d): fraud

· Promissory fraud: party made promise w/o intention of keeping it

· EIS: under PER, cannot would contract, but can kill it

e. evidence on INTERPRETATION of integrated agreement itself

· PG&E (584): PER does not preclude evidence for interpretation

· RS §220: evidence on trade usage

D. Plain Meaning/4-Corners Rule

1. Rule of Interpretation: If document is clear and unambiguous, cannot use extrinsic evidence to show ambiguity 

a. EIS: nothing is unambiguous

2. Circumvention

a. modern rule: interpret w/in context (PG&E): 

· TEST: whether extrinsic evidence reasonably explains the writing

· NOT whether ct thinks document is ambiguous

· Whether words used in writing are “reasonably susceptible” to different meanings

· RS §212: interpret w/in context, BEFORE deciding whether ambiguous

· Choice among “reasonable inferences”

· Only requirement for admissibility = credibility

· AFTER considering contextual evidence

· if unambiguous: ct decides

· if ambiguous: jury decides

b. can void contract completely by fraud exception, unconscionability

c. different perception of “contract” under UCC

· §1-201(11): contract = writing

· §1-201(3): contract = agreement > writing

3. Differentiate from PER

a. PER: excludes evidence of agreement 

· turns on INTEGRATION

· still followed, however narrowly

b. 4-Corners: excludes ALL evidence extrinsic to document

· turns on AMBIGUITY

· nearly extinct

E. Trade Usage 

1. General Rule: parties to a trade are deemed to know trade usage

a. equivalent of implied terms in contract

· not inconsistent w/ agreement b/c it’s PART of the agreement

· express terms are used in context of the trade usage

b. existence of trade usage = jury question (Beerwick: printing)

2. Restatement 2nd & UCC

a. §222: Trade Usage

(1) regularity of use justifies expectation of observance in agreement

(2) existence and scope of trade usage  = question of fact

· unless found in written trade code = question of law

(3) gives meaning or supplements agreement of parties in trade

· if parties know or have reason to know about usage

· possible exception for party NEW to the trade

· §221: if other party has reason to know of newcomer’s unawareness

· Peerless Rule: two interpretations are equally reasonable

· “unless otherwise agreed”

b. UCC: sale of goods

· §2-202: agreement may be explained by

(a) course of dealing, trade usage (§1-205) or course of performance (§2-208)

3. Hierarchy of weight in interpretation (UCC §1-205(4)) when inconsistent

(***ALL “unless otherwise agreed” ***)

a. express terms: control if NEGATED/CONTRADICTED by below

b. course of performance: parties’ conduct AFTER contract

· parties’ conduct shows how parties themselves interpret duties under contract

· contracts are dynamic, evolve over time from original

· performance that is accepted or acquiesced in w/o objection

ex. Shell: price protection

· discourages friendly exceptions

· should supplement one-time exception with disclaimer

c. course of dealing: parties’ conduct BEFORE contract

· earlier contracts, interaction

· common basis for understanding

d. usage: habitual or customary practice (RS §219)

· each party knew or had reason to know of the usage (§220)

· neither has reason to know that other party attaches meaning inconsistent w/ trade usage

· encourage warning newcomers to trade

e. trade usage: customary practice specific to a trade (§222)

· regularity of use justifies expectation that it will be observed

· assume parties w/in same trade know/reason to know usage

II. Was there a valid Offer?

A. Intent = create contractual obligations = offer

1. RS 24: manifestation of willingness to enter into a bargain so as to justify

a. The understanding that the addressee’s assent is invited

b. That the assent will conclude the bargain

· creates contractual rights and duties

· addressee: power of acceptance, to bind the offeror

· expectation damages

· addressor: duty to perform the bargain once the addressor accepts

TEST = whether a reasonable person would construe expression as offer to make a deal

2. EIS definition: offer = expression by the addressor to make a deal conditioned upon and only upon an acceptance by the addressee

a. can close the deal by saying “yes” to it

ex. Lonergan (Joshua Tree – “get back to me fast”)

b. revocation: offers can be revoked anytime BEFORE acceptance, for ANY reason, in the absence of reliance

3. Definiteness

a. express/implied coverage of essential factors

· parties

· subject matter, description

· price, quantity

· time for performance, payment terms

b. rationale for requirements

· too many blanks: require cts to guess at intent

· suggests parties are still negotiating

· Cheever (unspecified # of books): ct decline to guess

· no adequate basis for declaring liability and remedy

c. Gap-fillers: ct can construct non-essential pieces from circumstances 

· standard: REASONABLENESS

· UCC Gap Fillers: incentive to agree b/c ct’s likely decision is known

§2-204: contract does not fail for indefiniteness if

· parties have intended to make a contract (Cheever)

· reasonably certain basis exists for giving appropriate remedy

§2-305: price = reasonable price at time for delivery

§2-308: place of delivery = seller’s place of business

§2-309: time of delivery = reasonable time

d. see “Intent = negotiate” below

B. What is NOT an offer

1. Intent = invitation to deal (inviting offer)

a. does not create contractual rights and duties

b. can be useful in later determination of disputed issues

ex. Phillips v. Moor(464):

· in invitation: “I’ll write you on receipt” of offer

· later dispute: whether offer was accepted

· ct: NOT accepted b/c didn’t write on receipt of offer

2. Intent = negotiate

a. “formal contract to follow” cases

· most major terms covered, no big gaps

· agreement subject to approval

b. traditional rule: agreement to agree is NOT enforceable

c. new rule: implied promise = negotiate in good faith (Channel Home)

(dynamic approach: takes account of different stages of contracts)

· similar to “good faith obligation to perform” once contract formed

· no requirement to arrive at agreement

· negotiation must be w/in scope of preliminary agreement (Tribune)

· cannot stop negotiation based on term outside scope of agreement (ex. Accounting scheme in Tribune)

· implicit obligation is sufficient to bind parties

· difficult to fake good-faith: offer may be accepted

· remedy: how to enforce agreement to negotiate?

· specific performance

· expectation damages: unsure agreement would’ve occurred

· awarded if 51% chance agreement would’ve been reached

· reliance damages: fall back, if less than 51%

· forgone opportunities, expenses

3. ads 

a. general rule: ads are NOT offers, even if state price and quantity

(this is an expression rule: supercedes general rules of interpretation)

b. reason for general rule

· problem of acceptance by too many people

· create multiple obligation/liability

· can be solved by qualifying offer: “first come, first served” or “limited supply”

c. Lefkowitz (fur coats) = exception? Rejection of old rule?

· would RP understand ad to be an offer?

· Then would have to look at reasonable interpretation of ad

· what is the object?  (get customers in store)

· Any implied qualifying terms (one per customer)

· What the offeree’s subjective beliefs are (knew the “house rule” by the time of the second ad)

· Was there reliance (going to the store)

4. Firm offers: promise to hold offer open for specified time

a. general rule: NOT enforceable unless paid for

· considered as a donative promise

· no consideration for keeping offer open

**
ANY types of consideration would make firm offer enforceable **

b. EIS: WRONG b/c disregards “bargain for a chance”

· improves seller’s chance of purchase

· worth buyer’s effort to incur costs to invest resources in consideration process

· STRUCTURAL bargain: parties establish structure to enhance probability that a bargain will be made

· Rule SHOULD be: firm offers are irrevocable

c. EXCEPTION: UCC §2-205 – sale of GOODS

· firm offer is not revocable for lack of consideration during time stated (or reasonable time) if in writing and signed

Static vs. Dynamic

Static: inquiry = whether contract was X or Y (binary)

· if agreement is final, parties are bound

· if agreement is not final, parties are not bound

Dynamic: inquiry take into account different stages of contract formation

· above two options, plus 3rd
· agreement is not final, but parties are bound to negotiate in good faith

C. Termination of right of acceptance

1. general rule: by lapse

a. offeror sets time limit 

b. “reasonable” time

c. expression rules

· Face-to-face expression rule: in face-to-face conversation, offer terminates with conversation (Akers: offered resignation to show good faith, accepted a day later)

· promote efficiency

· judicial administration

· generally, a strong inference exists that offer ended

2. by revocation

a. MUST precede an acceptance

· Ex. Before hammer down during auction (Payne v. Cave)

· every bid in an auction discharges the previous bid

b. RS §42: (direct) - offeree’s power of acceptance is terminated upon receipt of offeror’s manifest intention not to enter into proposed contract

c. RS §43: (indirect)– power of acceptance is terminated when offeree receives reliable information that offeror has revoked by word or action (action inconsistent with intention to enter into contract)

· Dickinson v. Dodds: P knew D was selling to another before accepting offer

· mere fact of sale to another does not revoke offer

· obligation to both offerees

3. by rejection/non-acceptance

a. express: RP in offeror’s position would construe offeree’s conduct as taking offer off the table

b. implied: moving on/ignoring offer

c. NO NEED TO SHOW RELIANCE (???)

III. Was there an effective Acceptance? 

Did intention manifested by words/conduct suggest creation of contractual relationship?

A. Modes of Acceptance

1. by promise: for bilateral contracts

a. Classical contract law: contract is created when promises are exchanged

b. beginning to perform w/o promise = NOT acceptance

c. beginning to perform as implied promise (??)

2. by performance: for unilateral contracts

a. does begin/part performance = acceptance?

· Classical contract law: offer is revocable before performance is COMPLETED

· a unilateral contract is created when the act is DONE

b. performance as acceptance (promise to perform = NOT acceptance)

· motivation: whether party would’ve performed w/o offeror’s promise

· DeCicco (440): reliance/detriment can be inferred from actual performance, “motivation” is unascertainable and irrelevant

· Simmons (caught fish, claim reward): motivation for performance is irrelevant if AWARE of offer

· awareness of existence of offer

· Stephens v. Memphis: awareness should make no difference

· look solely at whether performed according to offer

· offeror HAS value for performance and SPECIFIES value

· obviates problem of conferring unwanted benefit

· notice of performance

· Carill (smoking ball guarantee): no notice required for intent to perform 

· Bishop v. Eaton (brother pay Harry’s debts): once performed, must give notice w/in reasonable time unless promisor has reason to know

IMPLICATIONS

· promisor bound prior to notice

· BUT promisor can be unbound if not notified of performance w/in reasonable time (can make alternative arrangements)

RESTATEMENT 2ND on Unilateral Offers/Acceptance

· RS §32: offeree’s choice between acceptance by performance or by promise IF unclear which offeror is inviting

· RS §45: unilateral contract offer => option contract

(1) unilateral contract offer + begin performance = option contract

· implied promise in offer = reasonable time to finish/complete performance once begun

· offeror pays for implied promise by beginning performance

(2) offeror’s performance is conditional on completion or tender of the invited performance according to the terms of the offer

· implied promise to complete performance w/in reasonable time

· “begin to perform” vs. “prepare to perform”

· Ragosta (offeree paid money for financing)

“begin” = acceptance

“prepare” = NOT an acceptance

· Preparation not covered by §45 or §62, but may fall under §87
· EIS: basis of liability depends on whether act was in reliance on the implied promise (not categorical “begin” vs. “prepare”)

· RS §62: begin to perform = acceptance if

(1) offer invites either performance OR promise from offeree

(2) performance/acceptance = promise to render COMPLETE performance

· RS § 87: option contract is binding if

(1) nominal consideration exists to support option

                     = exception to nominal consideration rule ***

                     = exception to traditional rule that offers are absolutely revocable

(2) offer induced reasonably expected, substantial reliance

· binding “to the extent necessary to avoid injustice”

· reliance rather than expectation damages

· may cover preparation for performance

· RS § 90: RELIANCE

· binding if injustice can be avoided ONLY by enforcement of promise

· remedy may be limited as justice requires

· EIS: RS §90 (a la Ragosta) is enough, no need for §§ 45 & 87
Operational Difference

· under RS §45: based on implied promise – contract formed

revocation = breach => expectation damages

· under RS §90: based on reliance – no contract is formed

remedy only as justice requires => reliance damages



3. by subjective acceptance: when you decide to accept, we have a contract

a. Int’l Filter: no external manifestation required if offeror invites

b. enforceable b/c offeror is the one who sets up method of acceptance

· incentive = establish contract at the earliest possible time

· assumes the risk

c. notice

· no required at time of acceptance in order to form contract

· offeror may become unbound if not notified of acceptance w/in reasonable time (Bishop v. Eaton)

· SYMMETRICAL with rule requiring offeror to notify offeree that acceptance was too late

4. acceptance different in manner from that requested by offeror

a. if offeror specifies method of acceptance, offeror’s terms govern

· RS §87 reliance would not apply b/c any other way of accepting would not be reasonable

b. if unclear what method is invited: offeree’s choice (RS §32)

5. by silence: depends on type of contractual relationship

a. general rule: silence = NOT acceptance

· fairness: prevent offeror forcing offeree into responding

· reasonable interpretation: RP in offeror’s shoes would not consider silence to mean acceptance

b. silence = acceptance if 

· RS §69
·  (b) offeror invites subjective acceptance (Int’l Filter)

· (c): previous dealings or otherwise (BIG LOOPHOLE)

ex. Polaroid: silence CAN be acceptance based on past dealings

· accepted undisputed terms w/o acknowledgement

· accepted disputed terms w/o acknowledgement

· circumstances justifies inference 

· ex. Cole-McIntyre: traveling salesman solicited offer, never confirmed

· D solicited offer, initiated transaction

· On-going commercial relationship

· Types of cases (in order of likelihood silence = acceptance)

(i) offeree silently appropriates to self benefits of offer

(ii) offeror changes position

~ 
assumes offer has been accepted

~ 
making offer required forgoing other opportunities of covering need (ex. Kukuska: insurance notified of non-acceptance after crops were destroyed)

(iii) no enrichment to offeree, no detrimental reliance by offeror, but expectation formed

B. timeliness: was offer accept in time

1. Offeror’s choice: if specified, must be followed to accept

2. General: keep offer open for a “reasonable time” if not specified

a. based on context: circumstances, statements made in negotiations

· whether RP in good faith would think to be reasonable

b. if clearly too late = NO acceptance => no contract

c. if NOT clear to RP that acceptance is too late

· offeror must notify offeree that acceptance was too late

(Phillip v. Moor: hay went up in smoke – who owned it?)

· if do not notify offeree w/in reasonable time 

· offeror is bound

· mutual subjective intention prevails: offeror had hired someone to handle the hay = indication of in-time acceptance

· SYMMETRICAL with offeree’s duty to notify offeror of subjective acceptance

· EIS: duty to rescue

· negotiation established relationship

· very low cost in notifying other party

3. MAILBOX RULE/Adam v. Lindsell: acceptance is effective upon dispatch, revocation effective upon receipt

a. Post office as agent of both parties

b. In interest of offeror b/c offeree can begin work as soon as acceptance is sent

· under receipt/receipt: offeree cannot being work until certain that no revocation is forthcoming

c. applies even if acceptance never gets to offeror

· Lewis v. Browning (418): default rule - can be overruled by specified guidelines

· Vassar v. Camp: mailbox rule enforced in spite of specific language
· Caldwell v. Cline (428): when offeror sets # of days to accept, starts tolling upon receipt (?)
d. EIS: mailbox rule is not necessary

· can just apply RP standard

C. what is NOT an acceptance

1. counter-offer: A makes an offer, B respond w/ an offer

a. impact

· terminates offeree’s power of acceptance

· creates power of acceptance in original offeror

b. RS 39: 

(1) counteroffer proposes “a substituted bargain”

(2) terminates power of acceptance unless offeree states clear intention (ex. “I’m not rejecting the offer, but…”)

· comment (a): “a counter-offer must be capable of being accepted”

c. repetition of implied terms = NOT counter-offer

d. implied incorporates terms that are not repeated

· offeror: car for $100, delivered on Tuesday

offeree: $90

· implies “car” and “delivered on Tuesday”

e. EIS: inhibits active negotiation, b/c

· creation of contract has draconian consequences

· establish hurdles to creation of contracts

2. qualified acceptance: acceptance in rhetoric, but changes terms of the offer

· terminates power of acceptance

3. inquiry: does NOT terminate power of acceptance

a. Test: does the response from offeree meet reqs for offers (above)?

· Cannot be accepted or rejected (“yes” or “no”)

· Too tentative/indefinite to be offers

· Examples

· asking about possibility of different terms

· request for a better offer

· comments on terms of the offer

EIS: should not be categorical, but based on REASONABILITY

Counter-offers, Conditional Acceptance, Inquiry

· Does it differ from the original offer?

· Does it meet the requirements for an effective offer?

· if too indefinite, etc => NOT a counter-offer

· Are the items discussed “essential” or implied in the original deal?

· if NOT => NOT a counter-offer

· 

D. Special Cases

1. General/Sub-Contractors 

ISSUE: Gen use of Sub’s bid in own bid = acceptance?

a. Typical exchange

· Gen’s solicitation to Subs = invitation for offers

· Sub’s bids = offer

· how does the Gen accept?

b. implication when Gen uses Sub’s bid

· Rule (Holman): mere use of bid = NOT acceptance

· no subjective acceptance

· not Scott v. Moragues situation: if you get bid, you’ll use me

· Bids bind only Sub (Drennan) based on RELIANCE

· Gen may be bound

· By implication: Williams v. Favret – sent notice to Sub that bid was used

· By statute: CA – Gen liable to Sub if use bid

· By promise: Electrical Construction – Gen promised to use Sub to induce Sub to respond to solicitation for bids

· By trade custom: Bosko – custom is admissible to show interpret “objective manifestation of intent”

2. Auctions under UCC §2-328
a. Exchanges

· Auctioneer put goods up = invitation for offer

· presumed to be w/ reserve unless otherwise stated

· bids = offers

· hammer = acceptance

b. customs

· auctioneer can w/draw invitation by not accepting bid (reserve)

· bidder can w/draw offer before hammer falls

· every bid discharges previous bid – trade usage

IV. Contract by Implication (Issues: liability & remedy)

A. Implied In Law 

1. Basis for liability: unjust enrichment, NOT assent (price not negotiated)

(parties’ intent has no/little influence on determination of remedy)

a. Knowingly  & voluntarily accepted benefits

Ex.
Day v. Caton (483): P built party wall on shared space; D saw wall being built, made no objections

· TEST: imply contract in law if

(i) D knew or had reason to know of P’s expectation to be compensated for benefits conferred

(ii) D’s decision to let P proceed without objection (duty to rescue) is unreasonable (objection not costly)

· Failure to object = assent implied in law

· Rationale: give incentive to communicate/clarify intent

b. Unknowingly received benefit

· Exception to “officious intermeddler doctrine” = emergency aid

Ex. Dobos: received medical services

· TEST: receiving party WOULD’VE consented if had known

· policy: encourage service providers to lend help w/o worry

2. remedy: restitution

a. market value of service/benefit rendered (may include profits)

· not wealth enhancement to D, not reliance/cost to P

b. cannot be manifestly unreasonable

B. Implied In Fact Contracts

1. Basis for liability: assent

a. surrounding circumstances suggest parties intended to make contract, but didn’t articulate promises = what the parties “must have” intended

b. TEST: would RP view action/circumstances as establishing contract

Ex. Pine River: modify employment contract via handbook

· at-will rule will not override parties’ intention

· reliance-based: instills legitimate expectations of job security

· consideration- based: enhancement of employment relationship

= employer’s consideration

· disclaimers: must be obvious and clear enough to give notice

· requirements for reversal (498-99)

· Michigan ct: can be unilateral if provide “reasonable notice”

· can be rejected

· Colorado ct: must meet elements of contract modification

· mutuality 

· not illusory b/c employer expects employees to follow guidelines

· employer should then also be bound

2. Remedy: expectation damages = market price as surrogate

3. DIFFERENCE from implied-in-law

a. terms and damages are based on parties’ intention (as ct implies)

b. no need for unjust enrichment (Bastian: construction contract)

FORM CONTRACTS (UCC §2-207)

I. Contract Formation

A. Context: 

1. mirror image rule = acceptance must be exact match of offer

a. Forms rarely match each other => no contract

Ex. Poel: series of letters, different forms used to confirm

b. Rule is less relevant when FORMS are regularly used

· parties usually only negotiate “dickered”(typed-in) terms

c. EIS: non-material difference should not prevent acceptance from concluding contract

· should be based on REASONABLE INTERPRETATION

B. UCC 

1. §2-207

(1) definite and seasonable expression (RP test) of acceptance

· essential dickered terms match => contract

· description, quantity, price, payment terms, delivery

· if not match => no contract

· UNLESS acceptance is expressly “conditional on assent”

· if no assent = counteroffer => no contract

· BUT if delivered and accepted => contract under §2-207(3)

(2) additional terms become part of the contract UNLESS

· objected to w/in a reasonable time

· materially alter dickered terms

· additional inconsistent terms DROP OUT

· will not prevent contract formation

(3) if writing does not establish contract, delivery & acceptance = contract

· BUT no contract until conduct/performance (delivered & accepted)

· Parties can walk away

· cannot sue for non-delivery or non-acceptance

2. §2-201: if contract unenforceable ONLY b/c of writing problems

(2) enforceable if

if A sends writing => enforceable against A

if B receives, does not object w/in 10 days => enforceable against B

** notwithstanding Statute of Frauds **

(3) enforceable if

(a) reliance: goods are specially made for buyer, not usable otherwise

(b) no S/F defense once admit in court to existence of contract

· get EXP dam up to quantity admitted to


** undercut S/F if get past summary judgment and into discovery **

(c) payment made and accepted, or goods received and accepted

· can sue for EXP dam/contract price (not restitution under S/F)

C. Battle of the forms

1. Traditional: Last-Shot Rule = last form sent before performance begins establish the terms of the contract 

a. silence = acceptance

2. UCC Knock-Out Rule = conflicting terms knock each other out

a. Gardner Zemke (625): different warranty terms

· gaps filled by UCC standard warranty

b. §2-207(2): get away from contracts based on UN-READ forms

· additional terms drop out

· different terms (including IMPLIED) knock each other out

· contract exists once forms exchanged

· cannot walk away (as under §2-207(3))

c. Does not apply to non-forms

· EIS: RP would not think that offer has been accepted

3. Conditional on Assent clauses

a. under §2-207(1): no acceptance w/o assent

b. BUT if delivered & accepted => contract under §2-207(3)

· terms agreed = enforceable

· terms disagreed = knocked-out => filled by

· UCC gap fillers

· Common Law: by implication

· Trade usage, course of dealing, course of performance

c. Generally: cts tough on clauses – presumption against it

· If tracks §2-207(1) language = uphold

· If appear in boilerplate, otherwise buried => may strike

· based on unfair surprise, unconscionability, misleading, etc.

· less necessary w/ knockout rule in place

· enforcement may defeat purpose of 2-207 to uphold

Battle of Forms under UCC §2-207

1) contract exists in spite of non-conforming response if “seasonable and definite”

· “seasonable & definite” = RP standard

· UNLESS conditional assent clause

2) If contract exists, terms of deal are

· First Shot + minor additional terms under 2-207(2)

· non-material terms

· terms not objected to

· terms not contrary to express limitation of offer

· terms not in conflict w/ IMPLIED terms of offer

· Whatever is left after Knock-Out rule (not all cts apply!!) + gap fillers

· Applies to 2-207(1) contracts

· Supercedes 2-207(2)

· Operates similarly to 2-207(3), except based on forms, not performance

· IMPLIED terms in response may knock-out express terms in offer

3) If NO contract b/c of no definite/seasonable acceptance or Conditional assent

· Contract by conduct under 2-207(3) if delivered and accepted

II. Interpretation of FORMS

A. Background Rule: Duty to Read

Ex. Sardo (648): insurance policy for jewelry store didn’t cover jewelry

1. EIS: makes less sense w/ pre-printed forms

a. most people don’t read

b. but still makes sense for hand-crafted documents

B. Modern Rule

1. contract may be procedurally unconscionable 

ex. Weaver v. Amoco (652): exculpate and indemnify oil company

a. Unfair Surprise: if party against whom the provision operates was not aware of the terms

b. Party originating form has burden to show that other party DID know and willingly accepted terms

· form-giver cannot enforce terms if knows that form-taker would be unfairly surprised

2. Reasonable interpretation

Ex. Darner: agent’s oral description of coverage > actual coverage 

a. contract is not entirety of agreement: oral agreement is admissible

b. RS §201(2): A & B attach different meaning to agreement and

· A doesn’t know/reason to know of different meaning attached by B

· B knew/reason to know meaning attached by A

3. RS §211: special application to FORMS

a. (2) treats as “similarly situated” w/o regard to knowledge or understanding of terms

· EIS problem: inconsistent w/ reasonable interpretation

· treats RP (who doesn’t read form) the same as someone who DID read the form and understood the terms

b.  (3) if form-giver has reason to believe the form-taker would not assent to particular term if knew about it => term not part of agreement

4. Bad-faith negotiation

a. good idea, but concept not entrenched

MISTAKE AND CHANGED CIRCUMSTANCES

I. Mistake (BEFORE the contract)

General

1. Issues

a. how important is the mistake

b. is the mistake fatal to the contract

c. what kind of mistake

d. shifting risks that are at the heart of the contract

2. Why take account of risk?

a. in order to effectuate parties’ intention

b. expectation damages are unusual – only for things central to the bargain

c. increase security in contracting

· protect against risk because parties cannot conceive of every contingency and contract for it

A. Misunderstanding = Peerless case

Mutual Mistake: both mistaken about material part of agreement

1. RISK: assumption about outside world turned out to be inaccurate

a. did assumption INDUCE the bargain?

b. did assumption affect the TERMS of the bargain?

· is possibility included in the bargain price?

· ex. Sherwood: has buyer paid a little extra for the possibility of fertility 

· shows that buyer was paying for more than the cow, but also for the possibility

c. EIS test: did riskiness affect the price or drive the deal?

· if NO: contract voidable

ex. Griffith v. Brymer: coronation canceled

· event wasn’t in contemplation of either party

2. RS §152: contract voidable when both parties make mistake about

a. a basic assumption that has material effect on the agreement

· Griffith v. Brymer: coronation canceled

· both parties assumed that coronation would occur

· Sherwood v. Walker: sale of barren moo-moo

· Ct: transaction based on BOTH parties’ belief that the cow was barrent

· EIS: ct is WRONG – buyer took a gamble that the cow MIGHT be fertile => there was NO mistake

b. adversely affected party (who can void the contract) does not bear the risk of the mistake under §154
3. RS §154: Party bears the risk when

(a) risk is allocated by the agreement

· IMPLIED: would RP in buyer’s situation have contemplated risk?

ex. Buying old painting => turn out to be an “old master”

· buyer’s hope may have induced the deal

· “as is” clause

· Lenawee: property condemned– bad sewage system

Ct: mistake was about the value of the property

· risk was allocated by the clause

· Gartner: classification suggested development possible

Ct: mistake was not about value of property, but whether it could be developed

· went to the heart of the contract

· no duty to inquire on top of reasonable reliance

· EIS: should only apply to what is evident

(b) party knows that his knowledge of the facts relating to the mistake is limited, but treats extent of knowledge as sufficient

· Sherwood v. Walker: sale of barren moo-moo

· EIS: insufficient knowledge = NOT a mistake

· ex. Old painting turned out to be valuable

· seller’s responsibility to know own good

· Everett: found $ in old safe

· didn’t want to incur the expense – KNEW possibility

· buyer paid $50 for risk (otherwise useless safe)

· buyer used possession/diligence to discover positive risk

(c) risk allocated by the court because it’s reasonable under the circumstances

· possession: change in ownership => claim should rest

· risk inherent in purchasing paintings: valuation often fluctuate

4. Warranties

1. express

2. implied: if tell seller of purpose/need for good, and seller sells specific item => implied: item fits need/purpose specified

3. operates as a promise

a. can be basis for suit for breach of contract

b. operate only in favor of buyers: functional substitute for doctrine of mistake

c. limited in duration and remedy

5. Damages

1. not expectation because neither party bargained for the outcome

2. reliance: 

Unilateral Mistake 

1. RS §153: mistake by one party on basic assumption of the contract can void mistake if he does not bear the risk and

a. Mistake would make enforcement unconscionable
Ex. Elsinore: contractor miscalculates plumbing costs

· result: rescind contract, no damages

· no reliance by the other party

· should not take advantage of THIS kind of miscalculation due to mental machinery malfunction

· risk of miscalculation was not bargained for

b. Other party had reason to know about the mistake or caused the mistake (aka “palpable” mistake)

· OLD rule: relief only if palpable

· NEW rule: if discovered in reasonable time, even if unilateral and non-palpable

· RELIANCE (rather than EXP) damages

· Factual vs. Evaluative mistake

· factual: take advantage of other party’s ignorance of factual issue

· unconscionable

· evaluative: each party has a different value for the subject of the bargain during negotiations

· if bargained for = bargain stands

2. Damages

a. use RELIANCE to take care of timeliness in discovering mistake

ex. Mistaken bid = $30,000; next bid = $33,000


Second round (after contract rescinded): lowest = $34,000


Reliance = $1,000 (NOT $4,000)

b. unlike mutual mistake cases, there are expectation damages for the non-mistake party

· if risk was bargained for, contract stands

· EXP damages

Nondisclosure 

1. Issues

a. Morality

b. latent benefits vs. latent harm

c. reward investment in knowledge, investigation, etc.

· no incentive to discover information if obliged to share results

· not required to disclose expertise if disclosure will drive up the price

· ex. Expert bidding at art auction

· adventitious discovery vs. diligent search

· EIS: still require expertise to process the information

· if get info from publicly available govt survey – no disclosure

· if get info from trespass on land – disclosure required

d. relative positions of buyers and sellers

· if both parties have access to good

ex. Purchase old violin at antique shop

· when access is equal => contract stands

· Eytan v. Bach: old painting made to look new

· both parties gambled on the worth of paintings

2. General/American Rule: A need not disclose info that B doesn’t have, UNLESS

a. fraudulent concealment: actively prevent B from finding out

ex. Turning on lights to conceal cockroaches

· false representation

· half-truths: literally true, but implication is false/misleading

b. differential access 

c. insider trading: A cannot use info obtained on the job, before info gets to the market b/c

· fiduciary exception: must disclose to beneficiary

· beneficiary is “buying candor”

· differential access: not due to diligence, but due to location “inside”

d. unconscionability: intentional exploitation of lack of capacity (rather than failure to apply capacity)

3. RS §161: non-disclosure of fact = assertion of non-existent of fact

(a) necessary to correct previous assertion

(b) party knows disclosure would 

· correct other party’s mistake about basic assumption

· non-disclosure would be failure to act in good faith/reasonable standards of fair dealing

ex. Obde v. Schlemeyer: termite infestation concealed

· diminished value: difference between value of property as misrepresented and actual value

· good faith duty to disclose

(c) correct other party’s understanding about content/effect of a writing

(d) other person is entitled to know fact because of legal relationship

Mistakes in Transcription/Reformation
1. Purpose: conform written document to actual/oral agreement

2. Trumps Parol Evidence Rule

a. not about extrinsic agreement, but the agreement itself

3. procedural protection (to prevent undermining security of transactions)

a. high level of proof on party seeking reformation

· “clear and convincing” or “beyond reasonable doubt”

b. equitable action: tried before judge, not jury

c. enforce ACTUAL agreement

· need to demonstrate existence and contents of actual agreement that was mis-transcribed

· Peerless cases: no agreement because parties thought two totally different things

· unilateral mistakes: no agreement

· mutual mistakes: reform agreement if can find same intent

d. avoid over-deterrence

· double/triple-checking to make sure writing reflects agreement

4. Damages

a. Reliance: appropriate b/c usually, FAULT exists: party made error in transcription

· if discovered in time: may not be any damages

· if “eggs already scrambled” (Chernick) => REL damages

II. Changed Circumstances (AFTER eggs have been scrambled)

A. Major issues

1. What particular combo of circumstance was held to constitute an excuse?

2. From what was the party excused?  To what extent?

B. Implied Conditions: what were the parties’ Tacit Assumptions?

1. Essential to performance of contract

Ex. Taylor v. Caldwell: music hall burns down, cannot have concert

· implied condition = building would be there

· BOTH parties are excused b/c condition failed to materialize

C. Impossibility 

What was impossible?

How was the performance characterized?

· Wegematic: development of system?  Delivery of system ON TIME?

· Lacleides: constant price?  Secured supply?

1. Possibility vs. Practicability

2. Test (Transatlantic): 3-part

a. unexpected contingency

b. risk not allocated by agreement or custom

· Suez Canal cases: crisis was well known, reflected in freight rates

· allocation of risk = no excuse

· Fowler: custom = whoever has control of building assumes risk

· if constructing from scratch: burn down, need to rebuild

· excuses delay, but not eventual completion

· if repairing existing structure, restitution for added value

· as soon, as much work is done increase value of property

· insurance reflects increased value of property

· American Institute of Architects: burden on owner to insure

· EIS: additional considerations

· who USUALLY gets insurance

· distinction between “construct” and “repair” may be illusory

· gives court leeway to decide what is fair under the circumstances

· Peabody: inflation escalator index

· no CC defense b/c risk was specifically negotiated

c. risk consequences is material (makes performance impracticable)

· physically impossible: ship gets STUCK inside canal due to crisis

· significantly increased costs

· failure of source of supply

· Selland (757): supply source was specified

· Defense

· Barbarossa: supply wasn’t specified, could’ve covered

· No defense

3. context: same event, different facts => different outcome

a. Joskow: two events may be superficially the same, but contextually different

· bigger catastrophe, less probability of occurrence

· smaller incidence, high expectation of possibility

· ex. Post WWII inflation

· some inflation = NOT a defense

· hyperinflation = MAY be a defense

b. sophistication of parties

· if unaffected party was not aware of the risk, could not have accepted allocation

· Power Engineering: domestic supplier did not know products were intended for Iraq – no notice f purpose

· could not bargain for risk

· no excuse

D. other considerations

1. foreseeability 

a. Hadley: different levels of foreseeability possible

· reasonably foreseeable?  Salient?

· future events are always foreseeable on SOME level

b. consciousness of possibility of occurrence/event

· more equipped to deal w/ event and cover

2. in recurring scenarios: who’s in better position to deal w/ risk

a. role of risk aversion: put onus on party that is likely to deal with risk more efficiently

· AIA: require owners to purchase insurance policy rather than use construct/repair distinction

· contractor may be risk averse and raise price more than necessary relative to the risk

· increased price >> expected value of loss

· insurance company have more information, better evaluation

3. risk allocation: if allocated among the parties

a. Test = 2 prongs

· what assumption would RP have made?

· how would RP have allocated risks?

· Was risk allocated?

· Put self in seller/buyer’s shoes: were risks allocated?

· If risk X was not provided for

· adversely affected party excused, other party don’t pay

· distributed losses not contemplated: what’s fair under the circumstances?

· if bargained for = END OF CASE

· indicators of allocation of risks

· well-developed insurance market: purchase/non-purchase of policy = assumption or risk

· specific language “via Suez Canal” is more than just stating the obvious = shipper assuming risk/delay damages

· market prices account for risk when contracting during crisis

b. if assumed risk of change in circumstances => no excuse

ex. Wegematic: revolutionary computer system never developed

· Ct: Wegematic assumed risk of venture, even of impossibility

· Issue = RISK, not whether possible

4. Loss in value

a. Krell v. Henry: coronation cancelled

· tenant need not pay: dramatic loss in value of room w/o coronation

· enforcement would lead to windfall for landlord – can rent at same rate when coronation rescheduled

b. A lease house from B for A and wife – marriage cancelled

· B gets expectation damages

· No dramatic loss in market value to A

ISSUE: can opportunity cost be recovered?


Yes => no EXP damages


No => EXP damages

5. fault: no relief if D’s fault caused CC

a. Albre: Gen’s fault led to cancellation of contract

· EXP damages to Sub excused, but still pay REL

E. Relief 

1. Discharge vs. no liability for breach (see pp. 743-744)

a. RS §261: discharge duty to perform if

· not party’s fault

· occurrence contradict basic assumption of contract

· UNLESS language or circumstances indicate the contrary

b. UCC §2-615: not “flat terms” of excuse or no excuse

· what’s FAIR in furtherance of commercial standards and good faith

· allows for delayed delivery or discharge: seller has to notify buyer of CC-caused alterations w/in reasonable time

c. UCC §2-614: use of substitutes

· if commercially acceptable substitute available

· use it

d. EIS: should not be discharged

· should only eliminate liability for breach

· what to do next should depend on the circumstances

· Was risk allocated?

· if bargained for = END OF CASE

2. restitution: based on value added (in repair contracts)

a. owner excused based on CC from EXP damages

b. but still benefited from value added => restitution

3. reliance 

a. Albre: general contract cancelled; Sub had begun to prepare but has not yet conferred benefit

· Ct: no EXP damages b/c of CC, but REL because Gen’s fault 

· Role of fault

· not enough for EXP, but enough for REL

· was fault related to the RISK involved?

b. RS § 272(2): Court can grant REL in addition to RES as justice requires

4. ABA/Eis (736): once risk determined, let remedy depend on fairness

a. look at ex ante risk allocation

· “basic assumption” evaluation

· what party would’ve agreed to, would’ve considered fair

b. look at remedies ex post

· DYNAMIC analysis of what ought to be excused

· When unallocated risk materializes, what’s a FAIR remedy?

5. 4 options

a. If CC is NOT an excuse for non-performance => EXP damages

· if D is at fault for CC => no excuse

· if contract shifted risk => no excuse

b. If CC IS an excuse for non-performance => reliance damages

· CC excuses only EXP damages

· No reliance if it was beneficial reliance

· Ex. Taylor v. Caldwell: P advertised the event, would profit from it

c. Split damages (dynamic)

d. CC excuses ALL damages (binary)

NON-PARTIES

I. Background

A. Definitions

1. contracting parties = parties to contract

2. promisor = party sued by 3P

3. promisee = party intending benefit for 3P

B. Common Law rules: person not party to a contract cannot enforce 

1. no consideration between promisor and 3P

2. no privity between promisor and 3P

C. Intuitive problem

1. not all potential beneficiaries of contracts should be allowed to sue

ex.
A and B have contract to build home, plans increase value of C’s neighboring land

· C should not be able to sue on contract between A & B

2. Unreasonable expansion of promisor’s liability

· if unintended by parties to benefit 3P, promisor is not compensated for expanded liability

· if promisor were to charge 3P (neighbor) ahead of time, not likely that 3P will be willing to pay

D. Reasons to permit 3P to sue

1. effectuate intent of parties

a. promisee may not have incentive or capacity to enforce promise

· promisee would not have any damages

· no incentive to sue for specific performance

b. ONLY if intent of original party was to benefit 3P

· not if benefit is merely incidental effect of contract

2. fairness: prevent unjust enrichment

a. promisor would benefit from consideration given by promisee, but w/o having to render the performance of original promise

3. judicial economy 

a. skip extra suits by allowing 3P to directly sue for remedy

b. reach same result: effectuate original intent of parties, performance of promise

Approaches

A. Categorical: exception to general Common Law rule

1. creditor beneficiary:  Lawrence v. Holly
2. donative beneficiary

ex. Seaver v. Ranson: modern 3P case

· husband promised dying wife to will house to niece, did not

· niece = donative beneficiary => can enforce promise

3. 1st RS §133: 3P can sue if purpose of promiss was to give beneficiary right against promisor (focus on promisee’s purpose) 

a. categories: no guidelines on how to determine what fits

· creditor & donee: can sue

· incidental: neither creditor nor donee => cannot sue

B. RS §302: 3P can sue if both

(1) right to sue effectuates intention of the parties AND

(a) creditor: performance of promise will satisfy obligation to pay MONEY

· narrow formulation of creditor: ONLY for payment of money

(b) promisee INTENDED to give 3P benefits of the promise

· “intent to benefit” test

· hard to tell when promisee’s intention exists

(2) incidental = neither creditor nor donee

C. EIS: 3P can enforce ONLY IF

1. necessary/important means of effectuating the contracting parties’ performance objective based on contract read in context of surrounding circumstances

a. performance objectives = intent of BOTH parties in contracting

· not just promisor’s intent to receive consideration, not perform promise (reason for breach and need for suit)

· manifest intent vs. actual intent (focused on performance)

b. goal of contract law = effectuate performance objectives

· broader than “intent to benefit” test

· enforcement will further self-interest of parties

c. REMEDIAL rather than substantive

· remedy for breach of promises exchanged

· NOT creation of right in 3P

· Ct determine remedy based on what parties WOULD’VE agreed to had they foreseen

· whether promisee will realize objective if 3P not allowed

· whether promisor’s risk of liability will be extended if allowed

· if liability extended, whether the extension was bargained for

2. supported by policy or morality, w/o conflict with contracting parties’ performance objective 

a. Principle: giving effect to policy and moral concerns independent of the contracting parties’ objectives

· RS §207: preference for interpretation that “serves the public interest” when choosing among reasonable meanings

b. Parties’ objectives still given primacy

· applies only if there would be NO conflict w/ parties’ objectives in permitting 3P to sue

Recurring Cases

Would-Be-Legatee (WBL) cases: Lawyer foul-up drafting of will

1. effectuation of promisor’s intent

a. WBL is an intended beneficiary of the deceased

· 3P right to sue would effectuate intent

b. deceased’s estate has no incentive to sue to enforce the promise

2. expansion of lawyer’s liability

a. allowing 3P to sue would increase the lawyers’ liability

b. tort vs. contract conception of liability (Hale v. Groce)

· tort: lawyer may NOT be negligent in drafting

· no liability

· contract: EIS = better theory

· promise was for particular result, NOT best efforts

· failure to carry out promise = breach 

REGARDLESS OF NEGLIGENCE

· promisee probably would’ve paid more to ensure wishes are carried out

Government Contracts 

1. conflicting indicators

a. statutes/contracts usually have intended beneficiaries

· government has no incentive to enforce contract to effectuate intent

· Private Attorney Generals theory

b. liability can be astronomical: WAY out of proportion to benefit

2. different outcomes

a. Martinez v. Socoma: government contract to provide job training and jobs; qualified applicants sue for breach

· 3P not permitted to sue b/c liquidated damages clause

· limitation of liability

· liquidated damages clause are usually not included if can sue for EXP damages (see Hawkins v. McGee)

· no remedy for 3P because conflict w/ remedy for contracting parties

b. Zigas: landlord charge more than promised rent in gov’t contract, tenants sue

· 3P allowed to sue

· no expansion of liability: pay gov’t or tenants, not both

· gov’t has no incentive to sue

· money taken from tenants, return to tenants

· allowing landlord to retain extra rent = unjust enrichment

· Private Attorney General: let private party enforce govt objective

Surety for Sub-Contractors

1. Background

a. relationship: Owner-Gen-Sub

b. Statutes: protect Sub via Subcontractor’s Lien

· Sub has lien (security interest) on the construction

· If Gen defaults, not pay Sub, Sub can close lien 

c. Gen default easily: thinly capitalized

d. Owner protect self with SURETY: two types

· Performance Bond: guarantee perfomance

· compensate if Gen default

· Payment Bond: lien-free building

· Promise to pay Sub in default

· Protect against lien

Can Subs w/o lien sue surety as 3P in contract btwn surety & Owner ?

2. Old trend: is Owner public or private party?

a. Public: no liens on public buildings

· Gov’t must have purchased surety to benefit Sub

· let Sub sue surety as 3P

b. Private: buy surety for lien-free building 

· for Owner’s benefit, not Sub’s => Sub cannot sue as 3P

3. New trend: Sub may sue w/ either public or private Owner

a. Jacobs 

· Old form looks like condition, but is ACTUALLY a promise

· Limited expansion of liability: surety in future can expressly exclude payment to non-lien Subs

b. Cretex: if Owner gets only performance bond, Sub cannot sue

· NOT to get Payment bond = no interest to secure  Subs

4. EIS: Jacobs is right b/c

a. Old decision: if Owner is self-regarding = no interest in conferring benefit

b. Self-regarding Owner may want to protect Subs w/o liens b/c

· reduce Sub’s hesitancy to work with Gen

· reduce likelihood for Sub to pass risk-aversion in costs to Gen and then to Owner

· Owner may think surety premiun < Sub’s premium

· surety has better info, is less risk averse

· Owner may get smoother administration of job

c. Interest in protecting Sub manifest in getting BOTH bonds

Breach of Warranty in sale of goods

1. UCC §2-318: 3 options for 3P injured by goods 

(A) natural person in family/household of buyer

(B) any natural person reasonably expected to use  goods

(C) any person reasonably expected to use goods

· includes corporate beings

REMEDIES

I. General

A. Contract vs. Torts

1. Based on expected/promised performance

a. does not turn on FAULT, cannot be punitive

2. Forward looking: puts victim to “had promise been kept” = EXP

3. Damages rules are default rules

a. can be waived or modified by agreement

b. unlike mandatory rules (unconscionability, consideration, etc.)

B. EXP vs. REL

1. Calculations (using Hawkins v. McGee: doctor promises “perfect hand”)

|--- Perfect Hand (promised) ------ Before Hand --------- After Hand ---------|

a. EXP = Perfect – After = lost gain – loss suffered

· no recovery of fee: subsumed in price of Perfect Hand

b. REL = Before – After = torts damages

· includes recovery of fee: expense incurred due to promise

c. in perfectly competitive market: EXP = REL

· EXP = opportunity cost = REL

2. Policy

a. Objectives: efficiency and distribution

· test = terms that rational parties in parties’ situation would have reached if had bargained under ideal conditions

b. Why choose expectation over reliance?

· easier to demonstrate value of performance than extent of reliance

· easier to measure EXP (contract price) than REL (speculative)

c. Incentive effects of EXP

· on promisor: internalizes full value of breach – externalities

· on promisee: more confidence in planning

· institutional: maximize joint value from exchange

C. Efficient Breach 

1. Efficient breach = Cost of Performance > Benefits to all parties

a. breach leads to better use of resources

ex. U.S. Naval Institute: publish earlier than contracted for

· Contract damages = expected profits for P in that period

· Property damages = all of D’s profits resulting from breach

2. EIS: idea is WRONG

a. hard to determine actual value of contract to promisee

b. good will got to higher value ANYWAY: Coase Theorem

c. underestimates transaction costs (litigation)

d. contracting will become less secure

· less reliance on contracts (allows specialization) 

· waste of resources

II. EXPECTATION (may not be appropriate in non-commercial context)

A. Substitute Price: victim of breach gets substitute transaction

1. DAMAGES 
= cost of substitute – cost of original transaction

a. Often is the same as Diminished Value

b. Includes restitution of payment for unperformed promise

c. RS §344: EXP 
= benefit of the bargain

· §347: EXP
= value of other party’s performance 

+ incidental/consequential damages due to breach

 



– costs/loss avoided by not having to perform

2. UCC: Seller breaches/ Buyer’s remedies

a. §2-712: seller fails to deliver

· contract price – cost of cover + consequential – expenses saved

· buyer may cover, but not barred from remedy if didn’t

· if didn’t cover, use market price under §2-713
b. §2-713: buyer properly rejects goods/revokes acceptance

· market price – contract price + add-ons – offsets

· at time when buyer learned of breach

· at place of tender: Burgess – cost of combines in McCook, NB.

· Need to be based on comparable transactions

· If contract price = market price => NO damages

c. §2-714: goods are defective but accepted anyway 

· breach of warranty: value of goods accepted – value as warranted

· at time and place of acceptance

· EIS: same as cost of completion – to bring goods “up to snuff”

3. Offsets & Add-ons

a. Offsets 

· Amount paid by D prior to breach

· VARIABLE costs P saves by not having to finish performance

· overhead (sunk/fixed cost) would’ve been incurred anyway

· Replacement gain made possible by breach

· not often used for businesses with INVARIABLE capacity

ex.
Wired Music: unlimited supply – new sale could’ve been accommodated even without breach

· doesn’t apply for unlimited supply of fungible goods

· required mitigation: cover (buyer), resale (seller)

b. Add-on: consequential, incidental, emotion distress, etc.

· Does not include reputational loss, resume value, etc.

· §2-715: Buyer’s 

(1) incidental: reasonable expenses for inspection, efforts to cover

(2) consequential: irreplaceable/particulars foreseeable to seller

· §2-710: seller’s incidentals

· reasonable expenses for stopping delivery, returning goods, etc.

· rarely get consequential: no damages from not getting cash

· buyers cannot foresee consequential loss to seller

B. Diminished Value: what you were promised – what you actually got

(When CONTRACTOR breaches: see Handout #1)

1. Peeveyhouse: owner in contract service case cannot get substitute price (cost of substitute transaction = cost of completion), but is remitted to diminished value

2. Diminished value is OBJECTIVE value

3. Why use diminished value

a. prevent windfall

ex. Louise Caroline Nursing Home: covered w/ alternative contractor

· finished WITHIN contract price

· ct: didn’t award cost of completion b/c DV = 0 = EXP

b. “unreasonable economic waste” (similar to efficient breach)

· BIG difference between DV and cost of completion

ex. Peevyhouse: DV = $300; cost of completion = $29,000

4. Tests for using DV

a. Cost of completion involves waste

· EIS: wrong test

· not wasteful, just redistribution of resources

· may lead ct to substitute own judgment of for parties’ valuation

· leads to unjust enrichment: breaching party gets benefit of bargain, but still escapes cost of completion

b. Disproportional expenditure to attain the end

· EIS: turns on definition of the “end” of the contract

· Any house? A particular house?

· Disregards party’s private valuation in entering contract

· non-economic value: Peevyhouse – also a resident for owners

· if end is “non-fungible” => cost of completion

· if “personal attachment” involved => cost of completion

c. EIS: test = what the ct thinks that the PARTY breached is going to do

(used in Advanced, Inc: determination for the fact finder)

· DV if party will not pay to complete (prevent windfall)

ex. Eastern Steamship: will not restore damaged steamship

ex. Jacob & Young: will not tear out wrong piping

· Cost of Completion if party will pay to complete

· Cost of Completion if owner has already reconstructed

· willingness to pay manifests subjective valuation

ASK: would parties have reached agreement w/o promise of cost of completion?

C. Lost Surplus/Proceeds: breach of contract for SALE OF GOODS (UCC)

 (When OWNER breaches – see Handout #2)

1. Buyer breaches/Seller’s remedies

a. §2-708: non-acceptance or repudiation

(1) market price – unpaid contract price + add-ons – setoffs

· at time of repudiation and place of tender/delivery

· usually insufficient for fungible good, unlimited supply

ex.
Breach of boat sales


(original contract sale – new sale price) + cost of storage

(2) if (1) is inadequate => profits + add-ons – setoffs

· when supply is limited (cancellation does not lead to another sale)

· asymmetry: 

· seller’s damages turn on PROFITS

· buyer’s damages turn on MARKET PRICE

2. offsets & add-on apply (see above)

D. Limits to EXP (if can’t meet requirements, go to REL, RES or SP)

1. Mitigation: innocent party to take reasonable, affirmative steps to mitigate

a. RS §350: cannot recover losses that could’ve been avoided

· w/o undue risk, burden or humiliation

ex. Rockingham County: cannot needless run up construction bill after being notified of breach

· can recover if made “reasonable but unsuccessful efforts”

b. not required to take “lesser” or “different”

ex.
“Bloomer Girl” in CA vs. “Big Country, Big Man” in Australia

c. tests to meet requirement

· substantive: whether reasonably comparable job was available

· objective test

· procedural: two parts

· objective: whether EFFORT to mitigate was reasonable

· subjective: decision to take job – based on good faith

(most people cannot afford to turn down good job)

d. rationale: ultimately, still put back in the same position

· efficiency: innocent party may be in best position to mitigate

· expense incurred can be recovered = no loss

2. Foreseeability 
a. Hadley (mill shaft): liability should be restricted to what can be reasonably foreseen => Two types of foreseeability

· natural result: general/direct

· reasonably certain, directly traceable to breach 

· EVERYONE would know as obvious consequence

· contemplated, probable result of breach: special/consequential

· damages are particular to specific buyer’s situation 

· fairly w/in contemplation of parties at time contract was made 

· stricter standard for new businesses (see Certainty)

b. application of Hadley 

· from perspective at time of contract, NOT breach

· can ignore info that comes in AFTER contract formed

· difficult to differentiate between “general” and “special

ex. Victoria Laundry
· typical losses = recoverable

· lucrative gov’t contract = not recoverable

· trend toward “proximate cause” in torts 

· “not so remote” as to make damages unforeseeable

c. UCC §2-715: limit consequential to foreseeable 

d. RS §351: conflicting terms

(1) & (2) = Hadley

(3): ct may limit recovery to avoid disproportionate compensation

e. rationale: proportionality between act and damages 

· incentive to disclose information

· automatic liability may affect other buyers: risk aversion

f. EIS: Hadley not necessary & inconsistent w/ EXP principle

· differentiated goods

· seller will KNOW buyer’s use

· homogenous goods

· seller can predict distribution of liability and price accordingly

3. Certainty (New businesses: need to use projection to demonstrate EXP)

a. Old “new business” rule: no recovery for breach that prevented establishment of new business b/c profits are too speculative

b. New trend: permit evidence w/ basis for reasonable estimate of EXP

· More willingness to hear expert testimonies on projections

· “rational basis test” (rejected in Kenford): award lost profits if

· lost profits are direct and proximate result of breach

· profits were contemplated by parties

(willingness of county to float bonds)

· rational basis to calculate the lost profits

· RS §352: cannot recover beyond amount established by evidence with “reasonable certainty”

c. EIS: bad, unstable rule

4. Mental distress: no recovery except for special “personal” cases

a. RS §353: no recovery for emotional distress UNLESS

· breach also caused bodily harm

· breach was of nature that serious ED was especially likely to result

· RS §355: breach was independently a punitive tort

b. rationale: no punitive, super-compensatory damages

· EIS: underestimate damages => “efficient” breach

5. Liquidated damages: subject to special scrutiny

a. Enforceable?  (If not, strike clause => regular damages)

· whether damages are easy to ascertain (not as important)

· sale of commodity: dam = market – contract price

· enforce if DIFFICULT to ascertain (no reason for clause if easy)

· IMPORTANT: whether Liq D is reasonable

· forward-looking test: reasonable forecast at formation?

· Second-look test: reasonable forecast in hindsight?

b. Effect of 2nd-look test: focus = disproportional (not unconscionable)

· burden shifts to breaching party to show disproportionality

· clauses set RANGE: enforceable if actual is w/in estimated range

· use Liq to get FULL compensation (attorney’s fees, ED, etc.)

· EIS: should be enforced if deliberated (even if punitive)

c. RS §356: reasonability test, in light of

· “anticipated OR actual loss” caused by breach

· difficulties of proof of loss

d. UCC §2-718: “anticipated OR actual” harm

e. EIS: real problem = limits of cognition

· bounded rationality: limit exploration of options, prediction of when clause would kick in

· undue optimism: don’t think will ever breach

· systematic defect: bad risk-estimation based on saliency

· Liquidated damages provisions are not given much deliberation

· Need for “2nd-look” test

f. Rationale

· no punitive

· possibility of unconscionability

· EIS: use forward looking test – if NOT unconscionable 

· enforce

III. RELIANCE (code name for “costs” or “P’s output” – regardless of input to D)

A. General

1. Why reliance

a. uncertainty of damages => no EXP

b. use REL as surrogate for EXP

c. if expenditure < benefit => loss

· shifts burden to D to show “negative” reliance

2. May converge w/ restitution if paid based on reliance

3. RS §90: promise is binding if reasonably expected to induce action or forbearance

B. Types of reliance damages

1. out of pocket: rely on promise, put out $$

2. opportunity cost: rely on promise, foregone alternative opportunity

a. opportunity cost < EXP

· otherwise, would have taken alternative opportunity

· may equal EXP if market present

3. Security Stove: separate which expenditures were made in reliance

IV. RESTITUTION: input/increase in wealth to D, from P (2 measures)

A. Basis: unjust enrichment

1. RS §370: restitution when conferred benefit on other party by

a. part performance

b. reliance: reliance damages ~ restitution damages

B. Measures

1. P in breach: completed performance

a. D’s wealth enhancement: benefits conferred

· market value of services rendered

· corollary of diminished value

2. D in breach: sue for RES rather than EXP (on losing contract)

a. Rules to subvert incentive to breach/induce breach

· Algernon1: only if A commits material breach, can B sue for RES 

· Oliver v. Campbell: if contract completed, contract EXP caps RES

· Vines: breaching party cannot sue for RES if breach was “wilful”

· Britton v. Turner: if party breaches, cannot recover UNLESS services rendered > other party’s damages

b. UCC §2-718: smaller of 20% of performance or $500 – offsets

3. RS §371: restitution can be measured by

(a) reasonable value of what was received (market value)

(b) increase in value of property/interests advanced (benefits conferred)

C. Duty to negotiate in good faith: Tribune (Offer, 2)

1. Specific Performance (hard to get)

2. Likelihood of reaching agreement
> 50% => EXP

< 50% => RES, REL

Specific Performance 

A. General rule: no SP unless money damages are inadequate

1. On contract for buildings: no SP b/c court cannot supervise

a. don’t want to get involved in law enforcement

2. employment: SP never granted – won’t force into unwilling relationships

a. may cut off employee’s livelihood if can’t work for competitor

3. UCC §2-716: neither buyer or seller can get SP – money = adequate

4. Restatement 2nd 

a. §359: no SP if damages are adequate

b. §360: circumstances in determining adequacy of damages

(a) difficulty of proving damages w/ reasonable certainty

(b) difficulty of getting suitable substitute

(c) likelihood that damages could not be collected

c. § 364: fairness considerations

5. Rationale 

a. draconian penalty for violating court order = go to jail

· reluctant to send to jail when there is a risk of a mistake

· debate over “quality” (London Bucket: install heating system)

b. conflicts with efficient breach

c. judicial economy: avoid supervision, monitoring, etc.

6. why sue for SP

a. unsure whether breach occurred

b. unsure how ct will measure damages (use of diminished value)

c. hard to measure damages (certainty)

d. no jury trial in equity

B. Exceptions: where money damages are inadequate

1. Uniqueness: cannot be replaced on the market

a. real estate: SP always granted – every piece of land is unique

b. Picasso

c. old rule: unique

d. new rule: unique OR other proper circumstances – see RS §360
2. Assured good: not buying good, but buying supply

Ex. Lacleides: buying security of supply for 10 years

3. Uncertainty of damages: MAY get SP, but not automatic

4. Enforcement of arbitration ruling – deference to arbitration

Statute of Frauds

I. General

A. Requirement: agreement must be in writing, signed by obligated if it’s about

1. one-year provision: contract, by its term, CANNOT be completed in one year from the time it is made

· no indication how to determine at outset how long it will take to perform

· use “could have” – if “could have” finished w/in 1 year, not w/in Statute

· distinguish between perform and discharge from performance

· lifetime contract: not within b/c person could die

· contract for 13 months: w/in b/c any accident would “discharge”

2. contract for sale of goods over $500 (UCC §2-201)

(1) sale of goods contract over $500 must be signed by party charged

· no insufficient if incorrectly states terms, but only enforceable to quantity stated

· does not specify details required in writing, other than quantity

(2) confirmation of contract signed by one party, sent to other party is enforceable against other party if no objections w/in 10 days

· see FORMS section

(3) if valid except for writing requirement in (1), still enforceable

(a) if goods are specially manufactured for buyer, not suitable for resale, already made “substantial beginning” in meeting contract before notice of repudiation is received

(b) if party charged admits to contract in testimony

· up to the quantity admitted

· ct tends to allow suit to get to discovery to elicit admission

(c) for goods that have been received and accepted or payment has been made and accepted

· PART PERFORMANCE: makes ENTIRE contract enforceable

· Part payment for indivisible unit

· majority: makes contract against entire unit enforceable

· minority: payment must be made in full to enforce

· does not provide for consequential damages

· other UCC writing requirements (p.1023-24)

3. sale of interest in land: ANY kind of land, no matter price, value, etc.

· applies to leases other than a tenancy-at-will

4. stewardship contract

· surety: A owes B, C promise to pay B if A defaults

· A MUST have obligation to B in order to enforce C’s promise

5. contracts in consideration of marriage
B. Exception: Part Performance

1. Generally

· Part performance, even if not out of S/F => EXP

· Restitution, even if not out of S/F

· Reliance OR EXP if necessary to avoid injustice under RS §139

· Use one as surrogate for permitted measure

Ex. Alaska Airline: use EXP b/c REL was too hard to measure

2. Restitution of benefit conferred: definitely recoverable

3. Reliance costs w/o conferring benefit

· Benefit conferred measured by market value of performance (reliance) rather than actual enhancement/benefit conferred

Ex. Monarco: enforce on reliance only b/c “unconscionable injury”

· RS §139: recognizes reliance in S/F – need not be “unconscionable”

(1) promise inducing reasonably expectable reliance is enforceable in spite of S/F to avoid injustice; remedy limited as justice requires

(2) circumstances to consider in “avoid injustice”

(a) availability of other remedies: restitution

(b) relative character of reliance and remedy sought

(c) corroboration of action/forbearance of terms of promise

(d) reasonableness of forbearance/action

(e) foreseeablility of forbearance

· unclear whether applies to UCC
4. Expectation interest: permitted in special cases as exception

· If unenforceable under one-year provision

· fully enforceable if one side has fully performed

· RS §130: one side fully performed or if whole contract COULD’ve been performed w/in one year

· If unenforceable under sale of land

· Fully enforceable if certain types of performance

(balance equity and evidentiary value of performance)

· RS §125(3): land conveyed, oral promise to pay is enforceable

· RS §129: materially changed position

· Improvements on the land

· ONLY for specific performance

· If unenforceable under sale of goods

· enforceable to extent delivered/accepted or paid/accepted

· courts sometime allow recovery of EXP, since contract proved by evidence tying benefit conferred to oral contract

C. Writing to satisfy statute

1. written contract OR some note or memo of the contract

2. signed: does not mean full signature, “ok” w/ initials will suffice

3. writing must state terms w/ reasonable adequacy – essential terms
4. signed only by party charges => one-directional enforcement

5. contract may be pieced together through several writings

6. memorandum may fail S/F because state agreement incorrectly

RS 131: correctness required

UCC §2-201(1): exception for sale of goods

7. principal bound by agent even if signature not authorized

· “equal dignity” rule: authorization must be proved by equal form as contract itself

8. UCC changes: require only evidence sale of goods + signed + quantity

D. Oral adjustments to existing contract

1. oral rescission: effective b/c does not call for performance, not under S/F

· sale of land: rescission calls for reconveyance of land => w/in Statute

· sale of goods: resale of goods => w/in Statute if over $500

2. oral modification 

· UCC §2-209 sale of goods: w/in S/F if contract as modified is (1049)

· RS §149 sale of land: modification viewed as separate transaction

· RS §150: modification enforceable if relied upon

· UCC §2-209: non-retractable WAIVER if relied upon

E. Parol Evidence Rule (PER)

1. PER does not invalidate a LATER oral agreement

2. S/F only excludes oral, PER may exclude oral AND written

3. If not integrated (pieced together), PER not in effect b/c not integrated

4. Admission of evidence to fill in gaps in written contract, consider

· Is testimony admissible under PER?

· Is gap so serious that it fails S/F requirement?

5. Reformation of mis-transcribed agreement based on oral agreement

· general: S/F does not by itself bar reformation

· may be restricted to cases of substantial reliance

· no reformation to supply CENTRAL term of agreement

· obligation can be “contracted,” but not “expanded”

· no reformation if not completed integrated instrument (BAD)

