I. Judicial Review

A. Legitimacy

1. Judicial review is a peculiarly American concept

2. Marbury v. Madison

a) Factual background

(1) This was a politically charged case and Marshall had a personal interest in the outcome

(2) Although Marshall's decision went against his personal interest, he went out of his way to explain in dicta why the case almost goes the other way

(a) This dicta violates the basic tenet that courts should only decide the minimal necessary to dispose of a case

b) Holding

(1) The courts have the power to hold unconstitutional laws invalid

(a) Textual argument: Based on Art. III §2 Cl. 1: Why give courts the power to hear constitutional cases if they don't have the power to invalidate laws contrary to the constitution?

(b) Oath argument: Judicial officers are required by oath to uphold the constitution.

(i) But this is true of the legislature and the President as well

(c) Other argument: If the judiciary had to defer to the legislature in such cases, the legislature would become all powerful which would violate separation of powers

(2) Constitutional paramountcy

(a) Textual argument: Based on Art. VI Cl. 2: Only statutes that are made in pursuance of the constitution are equal to constitution. The Constitution is supreme to all other laws.

(b) Inferred argument: It is in the nature of a constitution that it is paramount and cannot be altered at the whim of the legislature

c) Issues raised by the case:

(1) Are the courts special when it comes to deciding constitutional law cases compared with the other 2 branches?

(a) Broad reading = yes courts are unique

(b) Narrow reading = Every branch has equal duty to uphold the constitution

(i) Amar suggests the One way ratchet theory = every branch gets one veto as to the constitutionality of a law

(a) This reading runs into difficulty in the case where one branch thinks a law is constitutionally impermissible but another branch thinks, not simply that it should be allowed but that it is constitutionally compelled

(2) What does it mean to invalidate a law?

(a) The law stays on the books and simply is not enforced unless a future reading of the constitution resurrects it

(b) Retroactivity

(i) Criminal cases there generally is no retroactive effect

(ii) Civil cases there generally is a retroactive effect

d) Miscellaneous

(1) Ashwander principle - Canon of construction in constitutional law cases

(a) Where you can construe a statute in several ways, the one that avoids constitutional tension should be chosen over all others

B. Congressional control of judicial review

1. Scope of congressional power over the jx of lower federal courts

a) B/c Art. III does not require lower federal courts, it has always been clear that any single lower court need not exercise all or any part of the judicial power described in Art. III

b) There has been a question as to whether all of the judicial power described must be lodged somewhere, either originally in lower courts or on appeal of state court decisions to SC

(1) Story – Stressed mandatory language and said yes but,

(2) Sheldon v. Sill says no

(a) Issue: restriction on diversity jx

(b) SC has never had power to review state court decisions on basis of diversity jx (ask why)

(c) Therefore, denying diversity jx to federal courts is a denial of diversity jx anywhere

(d) Court upheld the restriction

2. Ex Parte McCardle

a) Issue: The power to hear appeals of Federal habeus corpus cases from lower Federal courts

b) Facts

(1) Act of 1867 granted federal courts power to hear HC cases and the SC to hear appeals of such cases

(2) Act of 1868 repealed the above act including the ability of SC to hear appeals

c) Holding

(1) Although the power to hear appeals is granted by the Constitution, Congress has the ability to limit and regulate that power

(2) This was a clear case of the regulation and/or limitation of such power by Congress and is valid

(3) The power of Federal courts to exercise the power granted by the constitution in HC cases has not been foreclosed by such a holding b/c there is still the right to apply directly to SC for HC protection

d) Amar's 2 ways to read this holding narrowly

(1) Ask

(2) Ex Parte Yerger

(a) This case was similar to McCardle but this time  Δ applied directly to SC for HC protection

(b) Military released him mooting the case and preventing a test of the constitutionality of denying all routes of HC protection

3. U.S. v. Klein

a) Issue: return of property seized case

b) Facts

(1) Congress was upset about the effect of presidential pardons

(2) They passed law that said, when there is a presidential pardon, the court must dismiss the suit

c) Holding

(1) This interferes with the judiciary and congress has crossed the line

(2) This also interferes with the president's power to grant pardons which is conferred by the constitution

4. Distinctions b/w McCardle and Klein

a) McCardle sustained congressional power to withdraw jx to proceed with a case then subjudice whereas Klein mandated a particular decision in pending cases

b) McCardle was a case where the apellant lost and was appealing, Klein was a case where the respondent won but congress directed a dismissal of the entire suit

5. Modern issues

a) What about statutes that close the door to certain exercises of jx by federal courts but leaves open the door to the appeal of such cases to the federal judiciary

(1) Ex: proposed abortion legislation

b) What about statutes that eliminate both kinds of jx?

(1) Ex: omnibus crime control and safe street act of 1968 (the proposal in question was eliminated)

(a) Argument for

(i) Federal power doesn't necessarily have to reside anywhere. (Sheldon v. Still)

(ii) Appellate jx can be limited by Congress (McCardle)

(b) Argument against

(i) Art. III talks about judicial power of U.S. not just of SC which implies that all federal courts should have the power to hear all appeals

(ii) Giving Congress such power could eliminate the force of the judiciary which would be a violation of separation of powers

II. Jurisdiction of federal courts in constitutional cases

A. The nature of Federal v. State power

1. Federal power

a) There is no general police power to provide for welfare of citizens

b) 2 requirements to exercise Federal power:

(1) Must fall within one of the enumerated powers granted by Constitution

(2) Must not violate any of the limitations provided by the Constitution

2. State Power

a) There is a general police power

b) State actions are valid under Federal law unless they violate a specific limitaion imposed by the Constitution

B. Supreme court review of state court decisions

1. Martin v. Hunter's Lessee

a) Issue: Does SC have power to review state court decisions

b) Holding: Yes

c) Reasoning

(1) Textual

(a) State courts have power to review federal issues

(b) Therefore, SC must have power to hear appeals of such decisions

(2) Policy

(a) It is necessary to promote harmony of Federal law interpretation among varioius states

2. Adequate and independent state ground

a) SC does not have the ability to review issues of state law

(1) Original judiciary act said this explicitly

(2) This explicit language was later repealed but courts have continued to hold that Federal judiciary has no say over issues of state law

b) Corollary: If there is an adequate and independent state ground for a decision the SC will not review

(1) Procedural

(a) State court has failed to or refused to rule on federal issue on procedural grounds

(b) SC will review if the procedural decision is not adequate

(i) What is adequate?

(ii) Does enforcement serve a legitimate state interest?

(2) Substantive

(a) If the resolution of the federal issue would not change the outcome of the case (i.e. there is an adequate and independent state ground for the decision) SC will not review

c) Review of decisions upholding Federal right

(1) Originally review was limited to decisions which denied federal law rights

(a) i.e. cases where federal law was read too narrowly and a state law was held to be constitutional

(2) Provision was added which also allowed review where federal law was upheld

(a) i.e. cases where federal law was read too expansively and state law was held to be unconstitutional

(b) Often courts get around this by giving parallel holding saying the law violates state constitution 

d) Michigan v. Long

(1) Issue: what to do when basis is unclear?

(2) Holding: SC will review in such cases

(3) Reasoning:

(a) 4 options:

(i) Examine state law

(a) Rejected b/c of lack of expertise on state law

(ii) Ask the state court

(a) Time consuming and inefficient

(iii) Reject all

(iv) Review all

(b) O'Connor says option (d) b/c it respects state court decisions and to avoid rendering advisory opinions

(c) But doesn't this reasoning actually lead to option (c)?

C. Cases and controversies and justiciability

1. General

a) These issues arise b/c of the court's early rejection of issuing advisory opinions

(1) Advisory opinions would violate the separation of powers

(2) Art III only gives power to hear "cases and controversies" implying the need for an adversarial context

b) Raising constitutional issues

(1) Methods that generally don't raise issues about "case and controversy"

(a) Statute can be made basis of claim or defense in suit b/w private individuals

(b) If govt brings civil suit based on statute, unconstitutionality can be raised as defense

(c) If govt brings criminal suit based on statute, unconstitutionality can be raised as defense

(d) If damaged b/c of govt action unconstitutional, the issue can be raised in suit for damages

(e) Persons held in custody can challenge constitutionality of that detention

(2) Method where "case and controversy" can become an issue

(a) Suit seeking injunction or declaratory judgment as to constitutionality of statute to avoid having to become crminal first

2. Standing

a) Requirements

(1) injury in fact

(a) must be particularized

(b) injury to all is not sufficient

(c) In equal protection cases it is inability to be treated equally that is the injury (Associated General Contractors v. City of Jacksonville)

(2) fairly traceable to government action

(3) redressable by judicial relied requested

(a) Sometimes you can have a causal nexus but one that cannot be redressed

(i) Linda R.S. v. Richard D.

(a) Deadbeat dad

(b) Injury caused by govt action

(i) Prosecutor's failure to prosecute dead beat dads when child born out of wedlock injured the mother

(c) But not redressable

(i) The only remedy was to jail father and it is not clear that this would provide her with money

b) Conventional standing

(1) Warth v. Seldin

(a) Facts

(i) Case about zoning restrictions and low income housing

(b) Issue: Is there standing?

(c) Holding

(i) Potential residents don't have standing b/c whether they can live there depends on potential actions of 3Ps

(a) There must be specific facts alleged that the actions has harmed them and that court action could benefit them (like in Arlington Heights)

(ii) Taxpayers of neighboring town don't have standing

(a) This is classic case of asserting rights of 3Ps which is not allowed

(iii) Builders don't have standing

(a) They didn't allege specific plans to build (again see Arlington Heights)

(2) Arlington Heights

(a) Standing was found

(i) Here there was a specific plan to build housing which was nixed by zoning denial

(ii) There was also a Π who woud have been accepted and had the means to live in the proposed housing

c) 3P standing (just tertii)

(1) Generally you are not allowed to assert the rights of others

(2) Exceptions (there are many)

(a) When it would be difficult or impossible for principal to assert their own rights

(i) Ex: in Boren Π turned 21 so can't assert rights anymore?

(b) When there is close relationship b/w the 2 parties

(i) Ex: in Boren relationship b/w vendor and 18-20 year olds

(3) Craig v. Boren

(a) Facts

(i) The beer case

(b) Standing is granted even though Π's age rendered the case moot

(i) Would be a waste not to hear the case (remember this is a prudential rule only so can also be relaxed when it would be prudential to do so)

(ii) Relationship b/w vendor and principal is close enough that 3P can be expected to assert rights vociferously (and so is a sufficiently "good" Π)

d) Taxpayer and citizen standing

(1) 2 requirements

(a) must be based on taxing and spending power of US

(i) challenged based on establishment clause have been upheld

(ii) other challenges have not done so well

(a) CIA case

(b) Vallye Forge (govt action found to be based on something else and this precludes use of spending power even if that too is an element)

(b) must be particularized grievance

(2) Lujan - congress cannot grant power to all taxpayers b/c this would be violaiton of separation of powers

(a) But this leaves it to the branches of govt to police themselves which is precisely what Marshall was afraid to do

(b) Amar thinks you should ask who the best person is to look at these issues and the answer will often be the courts (rather than leaving the fox to guard the henhouse)

e) Organizational standing

(1) Adminstrative Procedure Act

(a) Gives standing to persons adversely affecteed by an agency's decision

(2) Organizations can't have standing based on its idealogical principles (Sierra Club v. Morton)

(3) But organization can have standing if its position is derivative or representative of its members (US v. SCRAP)

3. Mootness

a) Odegaard

(1) Law student case

(2) Moot b/c the student had enrolled in his final year and no determination by the court could affect him

(3) Capable of repetition yet evading review exception

(a) Odegaard will never have to apply to law school so it doesn't apply

(b) In addition this is not the exceptional situation like that of Roe v. Wade where other parties will never be able to bring timely review of the same issues

(i) Generally these situations have to be class actions where reptition could still affect the class as a whole

(ii) Questions have arisen as to what happens when claims become moot before class certification

4. Ripeness

a) This generally only applies to actions for injunctive relief or declaratory judgments

b) Examples

(1)  United Public Workers v. Mitchell

(a) 2 Πs

(i) Πs who desired to engage in activity subject to a law

(ii) Π who had engaged in such activity and the law had been activated

(b) Only Π who was being subject to the statute could assert his cause of action

(c) Other party's complaints were too speculative

(2)  Adler

(a) Here no discussion of ripeness issue

(i) Movement for judgement on pleadings so no specific conduct required?

(ii) Adler was state court appeal where Mitchell was federal court appealX?

(3)  Poe v. Ullman

(a) No ripeness b/c statute had never been enforced anyway

(4)  Epperson v. Arkansas

(a) Here a case was decided on statute making it illegal to teach evolution even though there were indications that it would not be enforced

(5)  Younger v. Harris

(a) Potential prosecution must be backed up with facts showing good reason to believe you would be prosecuted

c) City of Los Angeles v. Lyons

(1) Past exposure to illegal conduct does not, by itself, entitle one to injunctive relief

(2) You must be able to show a high likelihood that you will again be subject to such conduct

(3) Also, separation of powers reason b/c such concerns should be addressed to the legislature not the judiciary

(4) 11A insulates states from suit but not cities and municipalities so if this had been CHP, Π would have had no remedy at all

(5) Problem;

(a) Why is it that the constituional requirement of separation of powers trumps the constitutional provision of 14A (equal protection)?

d) Political questions

(1) Reasons why a court may choose not to adjudicate

(a) Is this a matter that is textually commited to another branch?

(i) This is the most thorough and defensible reason not to hear a case

(b) Is resolution of the dispute beyond legal expertise?

(i) Law to apply doctrine: if there is nothing for the court to seize upon as a basis for its decision it must abstain

(ii) But isn't this almost like a ruling on the merits?

(c) Prudential concerns

(i) Cases where a decision would imply a lack of respect for another co-equal branch

(ii) Cases where reversal would cause too great an upheaval (dislocation)

(2) Powell v. McCormack

(a) Constitution lays out specific requirements for being member of house and this is not a nonreviewable political question

(3) Nixon v. US

(a) Sole power to impeach given to senate is a political question and cannot be adjudicated

(b) Perhaps the distinction is that here, the power of impeachment was not specifically enumerated as were the rules in powell

III. Scope of national power

A. The nature of federal v. state power

1. federal power

a) there is no general police power to provide for welfare of citizens

b) 2 requirements to exercise federal power

(1) must fall within one of the enumerated powers granted by constitution

(2) must not violate any of the limitations provided by the constitution

c) justifications for federalism

(1) encourages diversity, pluralism and experimentation

(2) promotes direct participation in govt

(3) two levels can check each other

2. state power

a) there is a general police power

b) state actions are valid under federal law unless they violate a specific limitation imposed by constitution

3. constitutional limits on federal power

a) Article 1 §8 (enumerated powers)

(1) Lay and collect taxes

(2) Provide for defense

(3) Borrow money

(4) Regulate commerce

(a) W/ foreign nations

(b) Among states

(5) Regulate immigration and bankruptcy

(6) Declare war

(7) Necessary and proper clause

b) Structural limits

(1) 9A enumeration does not affect other rights of state or people

(2) 10A reserves power not granted to states

c) doctrine of implied powers

(1) fed can only act when it has affirmative authorization to do so

(2) authorization can be explicit or implicit

(3) fed can exercise power ancillary to an enumerated power as long as no conflict w/ powers prohibited by bill of rights

(4) textual argument for doctrine of implied powers

(a) expressly appeared in articles of confederation but was removed in the const. which implies this is ok too

(b) if no implicit power and congress could only do what was enumerated, there would be no need for art 1 §9

B. McCulloch v. Maryland

1. facts: national bank case

2. holdings

a) national bank was authorized

b) MD could not tax the bank

3. reasoning

a) holding authorizing bank

(1) doctrinal argument – this is a case of implied authority since const. says you can do all these things which cost money so the ability to create a bank to do so, while not explicityly authorized, is implicityly authorized and there is no express prohibition on doing so

(2) textual argument – the necessary and proper clause can be relied upon as the explicit grant of authority which allows the creation of the bank

(a) MD argued that a bank wasn't necessary

(b) Marshall rejected this b/c "necessary" was too limiting and required the court to pass on the wisdom of congressional action which goes too far against separation of powers

(c) Also if this clause were about limiting it would have been written "congress cannot…"

(3) Structural approach – this document emanates from the people and it must be painted with a broad brush for it to continue to have meaning (unlike the specificity required of legislation)

b) Holding invalidating tax

(1) Power to tax is power to destroy and this would violate the supremacy clause

(2) Note that this tax was discriminatory and MD might have had a better chance if it had applied to everyone

4. remember b/c of supremacy clause, greater federal power means less state power to legislate

5. interplay b/w powell (which says congress couldn't alter congressional qualifcations in const.)

a) US term limits v. Thornton

(1) Facts: arkansas term limits case

(2) Issue: in light of McCulloch, if congress doesn't have power to do something does that mean the states must?

(3) Holding: states cannot regulate qualifications for members of congress

(4) Reasoning

(a) 10A says statutes only have power that is original power of states and power to regulate members of congress can't be original since w/o federal govt there is no power to regulate

(b) even if there was original right, the people choose congress so states can't be given this power and this notion is supported by McCulloch distinction b/w power of the people and power of states

(5) dissent

(a) rejected distinction b/w people and state

C. Gibons v. Ogden

1. facts: state and fed both give exclusive power to navigation of ferry boats in NY

2. Issue: does fed have power to enact such regulation and if so, what is the nature of that power

3. holding

a) the power to regulate navigation is valid under commerce clause

(1) navigation is undeniably a part of commerce

(2) commerce among several states means commerce that involves more than one state

(a) ccommerce w/in a state is not covered although this view is later rejected

(3) the nature of the power

(a) is is exclusive, very different from power to collect taxes which is concurrent but indispensible to the state's existence

(b) distinction drawn b/w regulation of commerce and police power (which states retain control of)

(i) this distinction seen in Wilson v. Black-Bird Creek Marsh Co.

(ii) upholding right of state to build a dam for health purposes even though it affects commerce (navigation) and where congress has not acted

D. power to regulate – exclusive or concurrent?

1. progression of commerce clause interpretation

a) license cases

(1) said that states can exercise concurrent regulations so long as they don't come into conflict w/ federal law

b) cooley rule

(1) power to regulate is not exclusive and although congress legislates on a subject, a clear intention to leave other aspects of the field up to the states is sufficient to confer power upon them to regulate in that area

c) intrastate commerce

(1) paul v. virginia

(a) insurance is not transitory in nature and so does not fall under commerce clause

(2) coe v. town of errol

(a) things cannot be exempt from state taxation merely b/c they are intended to become interstate commerdce

(3) adair v. US

(a) rejected view that commerce power extends to local activity that affects interstate commerce

(b) rejected by Texas & New Orleans

d) subject matter distinctions

(1) kidd v. pearson

(a) laid down distinction b/w manufacture and production

(2) EC Knight co.

(a) Said antitrust doesn't cover sugar monopoly b/c it is a manufacture and not commerce per se

(b) Rejected by standard oil

e) Movement v. nonmovement

(1) Lottery cases

(a) Said commerce doesn't allow prohibition on movement

(2) Hammer v. dagenhaart

(a) Prohibition on interstate transportation of movement of goods made in violation of child labor laws struck down

(b) Rejected by US v. Darby

f) Power of congress to consent to regulation

(1) Leisy v. hardin

(a) Where congress remains silent on a subject it expresses their clear intention that such commerce remain untrammeled

g) Move toward practical conception

(1) Rate cases

(a) Allowed commerce clause to regulate railway rates

(2) Swift & co. v US

(a) Applied antitrust to meat dealers who were local but had effect on cattle trade from other states

(3) Stafford v. wallace

(a) Upheld regulation of stockyards

(4) NLRB v. Jones & Laughlin

(a) Watershed case

(b) Upheld labor laws applied to manufacturing facilities

(5) Wickard v. filburn

(a) Wheat case

(6) Heart of atlanta motel

(7) Katzenbach

E. Commerce clause reaches its limits?

1. US v. Lopez

a) 3 categories to which commerce regulation applies

(1) channels of interstate commerdce

(2) instrumentality of interstate commerce

(3) intrastate activities that substantially affect interstate commerdce

b) guns near school

(1) tries to fit in 3d category but if this fits what doesn't

(2) govt argued

(a) higher insurance

(b) willingness of people to travel affected

(c) affects education which indirectly affects productivity

(3) weaknesses of lopez

(a) majority never addresses the above arguments empirically but just says they aren't substantial

(4) majority argument

(a) it is important to ask if the activity is commercial in nature

(i) notice this deals w/ school (local) crime (local) and guns (sensitive issue)

(b) if this were onlyprivate (i.e. commercial) schools?

(i) It is the activity (guns) rather than the location that should be looked at

(c) This law goes further than wheat case

(i) But is possessing a gun any less economic than having wheat for your own consumption

F. Taxing power

1. sozinsky

a) here tax on guns used to regulate is upheld

b) with taxation court doesn't care if the purpose is to regulate

c) contrast this w/ purpose behind spending power (like butler)

2. ptasynski

a) tax exemption on alaskan oil

b) argument is that it is geographic discrimination

c) court says when it is not uniform we will look more closely

(1) note states cannot do anything discriminatorily

d) they look closely and say it is ok b/c the motivation (to promote alaska oil) is ok

3. the lesson is that if law is revenue generating on face, the courts will not probe as to any hidden motivation or regulatory effect

G. spending power

1. butler

a) farm case

b) 2 divergent views on power to spend for general welfare

(1) madison – limited to enumerated powers

(2) hamilton – general welfare goes beyond enumerated powers

c) court adopts broader hamiltonian view

d) court goes on to say that b/c this infringes on power reserved to states it is unconst. so it take back what it gives

2. Chas C. Steward

a) Court reluctant to call a spending provision coercive even though there is huge incnetives of state to participate, otherwise, lots of things would look coercive

3. modern spending power

a) south dakota v. dole

(1) 4 part inquiry

(a) spending has to be for general welfare

(b) where conditional spending is offered the condition must be unambiguous

(c) cannot condition on something that would violate const. anyway

(d) conditions hae to be related to federal interest in a particular national project or program

H. foreign affairs and war power

1. specific allocations

a) president

(1) commander in chief

(2) power to wage war

b) congress

(1) power to declare war

(2) power to raise and maintain armies

2. when executive and legislative acting in unison this power can be awesome

a) curtiss wright

(1) says there is fundamental difference b/w internatl powers (which consist only of enumerated powers taken from states) and external powers (which the states never had)

b) any economic regulations upheld

c) japanese internment

d) 1A curtailment in WWI

e) doesn't only have to be during hostilities

(1) woods v. cloyd w. miller

3. scope of treaties

a) if conflicting w/ state legislation, treaty prevails b/c of supremacy clause

(1) hauenstein v. lynham

(2) belmont

(3) pink

b) if conflicting treaty and federal statute, later in time prevails

4. requirement that treaties be in compliance w/ const.

a) missour v. holland

(1) acts of congress are supreme law when made in pursuance of const.

b) reid v. covert

(1) distinction noted in missouri was so treaties before const. could remain in effect

(2) was not meant to allow treaties to get around const. prohibitions

I. property power

1. fed's power over property is nearly unlimited (kleppe v. new mexico)

IV. resurrection of 10A

A. proteciton of state sovereignty

1. these cases deal w/ inherently economic function so the question is how does 10A place limits on the extent to which fed can regulate states

2. national cities

a) at a minimum we can't pass laws that will destroy the staet (whatever)

b) financial impact test

(1) doesn't mean much b/c congress can have huge impact on state coffers by regulating underyling activity

(2) limitiation of 10A are more about respect and sovereignty than money

c) so traditional govt function limitation proposed as attempt to tie this limitation w/ sovereignty concerns

B. garcia

1. fed can regulate states as employers

a) traditional govt function distinction is unworkable

(1) first, what is traditional govt function and how do you define it?

(a) National league gave examples but no definitions

(2) Even if you could define it, we are talking about regulating states as employers which doesn't appear to be traditional function anyway

(3) States are supposed to be able to adapt to times which further undermines the traditional state function distinction

b) States are already protected in structural ways

(1) Indirect control over house and pres. electionsthrough power to determine electroral qualifications

(a) But this has been limited by judiciary and subsequent developments

(b) Also limited by provision binding electoral voters to vote for whoever wins popular election

(2) Senate

(a) From each state

(i) This is protection of small against big not state against fed

(ii) Even the power to directly choose senators has been taken away

(3) So these protections have all been curtailed

c) In the end this holding doesn't rest on very firm ground either and there is little commitment to holding

(1) Dissent even disregards stare decisis by saying this will be overturned

C. New york v. US

1. facts: low level radioactive waste case

2. holdings

a) first, entire scheme not coercive

(1) to find coercive would be to upset current balance

(2) Ashwander principle: when statute can be construed so as to avoid const. problems it should

b) Of 3 provisions only take title provision is invalid

(1) 1st provision is 3 step one

(a) authorization by congress of the state to burden interstate commerce which is no problem

(b) tax on interstate commerce (np)

(c) conditional spending

(i) ok under 4 part dole test

(2) 2nd provision

(a) gives states power to practice discriminatory commerce which is ok

(b) states are given choice

(3) 3d provision

(a) this crosses the line b/w encouragement and coercion

(b) In any event, states do not have the power to force transfer of title form producers to state governments

c) The 2 provision upheld can be severed from the 3d

3. arguments

a) US arguments

(1) Prohibiton by 10A can be overcome when there is sufficient federal interest

(a) This is the balance test which is valid in some situations

(b) Here it is rejected b/c congress is not directly regulating (where balance test can be used) but comandeering state govt

(2) Constitution does permit some directives to states

(a) But examples cited are all cases where feds were regulating individuals and directing state courts to uphold such regulation NOT directly forcing states to regulate

(3) Congress is an arbiter of state disputes

(a) True but not through mechanism of mandating state regulation

b) Sited states argue (for the statute)

(1) New York participated in the legislation in Congress and supported it

(2) But, separation of powers is not to protect states but to protect individuals

c) Petitioners argument that it is inconsistent w/ guarantee clause (guaranteeing every state a republican govt)

(1) Application of this clause usually  held to be a political question and nonjusticiable

(2) Even assuming it is justiciable the 2 provisions upheld do not deny NY a republican form of govt

4. Note important distinction b/w this case and Garcia

a) This is a provision that applies only to states as opposed to Garcia where it was a law that applies equally to everyone state or non-state

b) This more discriminatory kind of regulation is more difficult to uphold under 10A

D. Prinz v. United States

1. Here the issue is similar to New York but it is comandeering of police to do executive work as opposed to legislatures to do congress's work

2. Court strikes that portion of Brady bill that forces local law to enforce congressional law

3. reasoning

a) US argues that courts have been forced to do US work before

(1) This argument rejected

(2) The fact that courts did this a lot but it has never been done with other branches reinforces the idea that this is impermissible

b) Accountability problem

(1) If something goes wrong it will look like local law is at fault and not congress

(2) Also congress solves the problem without having to pay

(a) Maybe this could be avoided if state said, we will do your work if you give us money?

c) Executive shrirking of responsibility

(1) By passing executive work onto people who executive has no power to hire and fire

(2) But doesn't this also call into question voluntary cooperation by local law

E. Recent case

1. law prohibiting state sale of info

a) This is different b/c

(1) It is telling states what they can't do and not what they must do

(2) It is evenly applicable to others b/c congress has also passed similar laws that apply to non-govt entities

2. Keep in mind

a) It is possible to say that if it is general law applicable to everyone, garcia will control but if it is specific to states, prinz will control

b) This is true from equal protection standpoint too

(1) The more general the law the better chance of being upheld (everyone had chance to object)

(2) The more specific the better chance of being called into question

V. Separation of powers

A. Introduction

1. Distribution of powers reduces likelihood that powers will be used in tyrannical manner

a) exclusivity model - Separation of powers work best when we identify separate spheres of power for each branch

(1) may not be very realistic

(2) may not be theoretically attractive

(a) maybe keeping them interdependent is better way to keep any one from seizing too much power

b) Interdependent model

2. Both of these models play a role and sometimes they pull in opposite directions

B. Youngstown (steel seizure case)

1. 4 theoretical approaches to question of limits on executive power

a) There is no inherent authority and may act only if there is express statutory or const. authority (j. black's opinion)

(1) This position taken by majority and no authority was found

b) allows pres. to act w/o express authority as long as pres. isn't treading on authorities expressly given to another branch (douglass)

(1) Here there is problem b/c pres. is also asking congress to pay and they have control of purse

(2) ex:

(a) power to recognize foreign govt

(b) this isn't given explicitly but would be recognized by douglass

(c) so this approach does better job of explaining the leeway given to the pres. in foreign affairs realm

c) pres. can take any action not prohibited in const. or in statutes

(1) frankfurter – congress explicitly rejected giving the pres. this power

(2) jackson – (most often cited) think of 3 different zones of pres. authority

when pres. acts in pursuance to explicit or implied grant of power by congress he has most power (inherent power + power delegated by congress)

when pres. acts in area where congress is silent he must rely only on his own power but won't gain anything extra b/c congress hasn't spoken. He acknowledges a zone of twilight where pres. and congress might have an overlap of authority and so long as congress hasn't explicitly tried to prevent the pres. from doing it, the pres. can act even in that twilight zone. Jackson seems to be trying to introduce an element of uncertainty here

when congress has explicitly disapproved (as here) then pres. power are at their lowest ebb and his actions can only be upheld if congress's actions are shown to be unconst.

d) (dissenters) Pres. does have inherent authority in some areas and when he is acting pursuant to that authority he can disregard congress and statutes that disagree and is only constrained by the const. itself

(1) vincent – law by which congress. tried to prevent the seizure itself would have been unconst

2. These approaches

a) Black (majority) took the literal and most narrow approach

(1) Keeps pres. and congress in separate zones

b) Jackson took the 3 different zone approach and still says no b/c congress disapproved

(1) This approach preserves interdependency

c) Dissent takes broadest approach

C. International or foreign affairs

1. Pres.

a) War, commander in chief

b) Appoint ambassadors and receive foreign ambassadors

2. Congress

a) Declare war

b) Commerce w/ foreign nations

c) Power of purse

d) Fund and regulate armed forces

e) Define and punish offences against law of nations

f) Necessary and proper power

3. Justification for strong executive powers

a) nation must speak w/ one voice

b) often requires use of secret info

c) executive can react more swiftly

4. Treaties

a) If Pres. makes treaty that requires payment and Senate ratifies it, is that enough

(1) Most would say no b/c the payment is "spending" and could only be done with approprations bill from congress

5. Executive Agreements

a) these aren't unconst. but it has to be more limited than power to make treaties b/c it doesn't require ratification

b) possible distinction

(1) treaty = trumps prior legislation

(2) executive agreement = does not

c) Dames & Moore v. Regan

(1) Facts: Iranian assets case

(2) Issue: Can president dispose of assets which are subject of US litigation by transfering them to the Hague pursuant to executive agreement w/ Iran

(3) Holding: Court says its ok

(4) Reasoning:

(a) Although no specific authority in IEEPA, these statutes seem to show Congressional intention of granting broad power to pres.

(b) This case is like the twilight zone situation of Jackson's opinion in Youngstown (i.e. Congress has not explicitly said yes or no)

(5) Problems

(a) Ths implies that where congress has not spoken it approves

(b) There is allusion that US might be L for unjustified taking so this could in effect be spending by the Pres.

(i) But you can't prevent other branches from doing things that spend money or govt would be paralyzed

6. War

a) Prize cases

(1) Although congress has power to declare war, president is entitled to respond to war like situations w/o an actual declaration of war

b) Mora v. McNamara

(1) Refused to decide the issue of whether US inolvement in Vietnam was unconst. war w/o declaration by congress

c) Orlando v. Laird

(1) Finally decided that the issue (concerning US's involvement in Vietnam) was justiciable

(2) Held that congressional involvement is required but that congress had sufficiently approved of US actions in Vietnam

D. Legislative Veto

1. Chadha

a) Facts: the immigration case

b) Issue: can congress reserve the power of a one house veto (legislative veto) to itself

c) Holding: no, this is unconst.

d) arguments

(1) this is not severable and so if whole act falls, action of AG that was subject to veto is itself unlawful so Π must be deported and has no remedy

(a) cool argument but it doesn't fly b/c the statute itself provided that if any part is bad the rest is still ok

(b) but would the house really want to pass this law without having the control they gave themselves?

(2) not controversy b/c AG and Π are on the same side

(a) court rejects this b/c it would be absurd if this fact alone meant Π couldn't have his case heard

(3) usefulness of the legislative veto

(a) this doesn't mean that the const. can be ignored

(b) notice that the initial statute passed w/ all the proper presentment, etc. but the problem w/ that argument is, you can't just unilaterally decide to change something that is mandated by the const.

e) Holding

(1) Any action by congress must comply w/ bicameralism (i.e. both houses must look at it) and presentment (must be signed by the pres.)

f) concurring

(1) this can be decided even more simply b/c congress was taking on a judicial function in passing judgment over the individuals subject to deportation and this violates separation of powers

g) dissent

(1) taking away the legislative veto means that congress will be less likely to give other branches broad powers which are often a necessary balance

h) amar

(1) the problem with this giving up power is you have to be able to get it back

(2) here congress couldn’t get it back w/o agreement of both houses

2. mistretta

a) sentencing commission

b) this was held to be ok b/c it was a committee of judges doing what judges would ordinarily do collectively anyway

3. Clinton v. New York

a) Facts: line item veto case

(1) Allowed pres. to veto if

(a) Cancellation reduces budget

(b) Does not impair essential govt functions

(c) Will not harm national interest

b) Issue: is line item veto an improper delegation of legislative authority to president?

c) Holding: yes this is unconst.

d) Reasoning

(1) This allows pres. to unilaterally amend an act of congress

(2) Pres. power to disapprove only mentioned once in const. and that is the veto power

e) Problem

(1) Congress already routinely gives present discretion in some appropriations to spend anywhere from 0 to x. How is this different?

(2) What about nonappropriation context

E. Appointment of officers

1. officials

a) every non-elected federal official is either

(1) principal officer

(2) inferior officer

(3) employee

2. congressional appointment of executive officers

a) principal

(1) must be by pres. w/ 2/3 approval of senate

b) inferior officers

(1) congress can decide to do this same way as principal

(2) congress may elect to vest appt of inferior officers w/

(a) pres. alone

(b) courts of law

(c) heads of depts.

(d) But cannot appoint alone

3. methods of classification

a) nature and extent of official duties and whether they include policy making functions

b) indpendence and supervision

(1) who they answer to

(2) if no confirmation process you need some other layer of accountability

c) tenure in terms of whether it is continuing, temporary or intermittent and circumstances for removal

4. Morrison v. Olson

a) Facts: special prosecutor case

b) Challenges

(1) Vesting issue

(a) Pres. has to be able to control anyone who exercises executive authority

(i) This is b/c const. explicityly says power of executive is to vest in pres.

(b) Court approaches it in a functional manner (this is unlike Chadha) which says does this impermissibly interfere w/ executive power?

(i) Note that today the court might hold differently with the Starr fiasco

(2) Appointments issue

(a) Inferior or superior?

(b) Court says inferior b/c

(i) Subject to removal by higher executive branch official (AG)

(a) But whole cabinet is removalbe does this mean they are inferior?

(ii) Duties limited to specific functions by the act and does not make policy

(iii) Jx is limited to that granted by AG

(iv) Limited in tenure (i.e. temporary)

(c) Note: Art. I §8 cl. 9 uses inferior to mean ability to be countermanded

(d) Also, the appointment by judges draws them into the political process

5. Nixon v. US

a) Facts: nixon tapes case

b) Issue: can nixon resist the subpoena?

c) Holding; no

d) Arguments

(1) This looks like intrabranch dispute b/w superior and inferior so why isn't it just taken care of with those procedures

(2) Court relies on statute which gives authority but this can be repealed any time

(a) But why isn't the fact that nixon is opposing him evidence enough that this statute's authority has been repealed?

(3) Privilege argument

(a) Rejected

(b) Remember this is criminal prosecution

(c) Court balances pres. neeeds against the need to prosecute crime

(4) In the jefferson v. burr case, burr made request for information and this was also granted

(a) But there it was burr and not the govt asking for information and it was for defense purposes not prosecution

(b) Govt had option of deciding that confidentiality was less important than prosecution

6. clinton v. jones

a) nixon v. fitzgerald says pres. has broad immunity from L from acts as pres.

(1) but here clinton was acting as governor so this was rejected

b) court says any problems can be managed by trial judge

(1) but is this true

(2) isn't the fact that lewinsky's testimony was allowed when there were very good reasons not to do this  disprove this

c) also, we ordinarily rely on economics of litigatio as a valve but in this kind of situation there is no economic limit

