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Abstract

Professor Hamilton explores the constitutional complexity uncovered by Professor Benkler in his
piece, Constitutional Bounds of Database Protection: The Role of Judicial Review in the Creation
and Definition of Private Rightsin Information. Specifically, Professor Hamilton highlights that our
democratic structure is characterized by representation rather than self-rule. In doing so, she
refocuses the role of information in the political process and highlights that different types of
information require different levels of access. Professor Hamilton' s analysis further illustrates how
an imprecise use of terminology may lead to incorrect conclusions regarding information
jurisprudence. Through her more refined lens, Professor Hamilton reconsiders the proposed
database legidation under the Copyright and Commerce Clauses and under First Amendment
doctrine. While critiquing Benkler’ s underdevel oped theoretical and doctrinal approaches, she
concludes that he does correctly find the Collections of Information Antipiracy bill constitutionally
deficient; however, heisincorrect in finding the Consumer and Investor Access to Information bill
constitutionally sound. Indeed, Professor Hamilton’ s response emphasi zes that a broad-brush
approach cannot draw the fundamental fine line between constitutionally acceptable and
unacceptabl e regulations of information.
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1. Introduction

Thereismuch to like in Professor Benkler’s article on Congress's pending database bills. | agree
with his conclusion that the Collections of Information Antipiracy Act bill is constitutionally
deficient, and significantly more so than the Consumer and Investor Access to Information Act
bill." | do not find persuasive, however, the constitutional rhetoric in which he has wrapped this
analysis. His constitutional terminology is emotionally charged—"democracy,” “autonomy,” and
“information”—~but it proves too much, at least in thisiteration. Moreover, he does not employ
this constitutional terminology to examine the two database statutes he analyzes, but rather turns
to adoctrinal approach.

The two competing threads in Professor Benkler’ s article—theoretical and doctrinal
analysis—are worth detangling. First, | will turn to his constitutional rhetoric and express my



concern that it istoo expansive at this stage to assist reliably with drawing the constitutional line
between information that should be accessible to the people and information that is less
congtitutionally significant. Second, | will address his doctrinal analysis, which although quite
sound on many grounds, also suffers from too broad a brush in certain parts.

1. Constitutional and Theoretical Rhetoric

Professor Benkler postulates an alliance between democracy, autonomy, and information, and
concludes that one database proposal is constitutional and the other is not.” The rhetorical force of
these wordsis hard to resist. The rhetoric, though, because it isill-defined, does not ineluctably
lead to the conclusions he draws. The central problem with Professor Benkler’ s theoretical
approach isthat he intends these terms to have dispositive implications, but does not stop to
define what each term means.

In his defense, Professor Benkler isworking in largely uncharted territory and iswriting for a
symposium directed primarily at intellectual property issues. Nevertheless, because the
constitutional and intellectual property issues affecting data protection are so intertwined, the
failure to define core constitutional terms requires some discussion.’

1. Democracy

Professor Edwin Baker has correctly pointed out that it is necessary to define the Constitution’s
scheme of government before one can assess speech or information regulations.” Benkler elides
this important step, however, and thereby |eaves unexamined presuppositions at the foundation of
his theory of information regulation. Without satisfactory explanation, Benkler repeatedly
assumes that the United States Constitution institutes a system of self-rule and democracy. In
particular, he asserts that thisis a“democratic society” and refers to “democratic discourse” and
“democratic self-governance.””

| have addressed in other forathe fact that the governmental structure created by the Framersis
not a system of self-rule, but rather a system of representation that rejects democracy and
precludes self-rule.” | will not replay at length those arguments for this symposium, but suffice it
to say that the people do not rule. The democracy of the United States's constitutional experiment
is highly mediated, because the Framers, frankly, distrusted the people.” Representatives are not
instructed by the people, which is a proposal plainly rejected at the Convention.” Rather,
representatives’ decisions are constitutionally legitimate regardless of how the people judge those
decisions. The people sroleisto predict which governors will act in their best interests the
majority of thetime. They are given two means of controlling who the governors will be and how
they govern: the voting booth and atwo-way communication pathway.’



The legal analysis of information regulation, thus, should not rest on a presumption that the
people make the law, but rather on the knowledge that the people’ s power in the public sphereis
limited to choosing who will do so. This distinction has profound implications, because it makes
some information especially crucial in the effective operation of the Constitution.

Accordingly, the Constitution identifies and makes available crucial information regarding the
decisions reached by governors. Congressis under plain obligations to make their deliberations
and actions known to the public. It isrequired to keep a public record of its proceedings and to
report its votes when at least one-fifth of the members request such areport.” To ensure afuller
public exchange of their positions, the Speech and Debate Clause immunizes representatives
from liability for anything said during legidlative debate.”

The Speech and Press Clauses of the First Amendment foster the two-way pathway of
information between representatives and the people. First, the First Amendment reinforces the
information running from governors to the people by protecting the press that reports on their
activities. Second, it opens a pathway from the people to their government by protecting
expression in the press, which is made public.” Thus, the Constitution already identifies a
privileged subset of information that must be as free as possible if the system isto work.”

Information about the character of rulers also becomes crucial because these representatives are
independent of the people during their term of representation. In the absence of aright to instruct
on particular issues, the people need to choose individuals who have the integrity to adhere to the
positions they took during their campaigns and whose judgment can be trusted on the myriad of
issues that were never discussed during the campaign but that will need to be decided. The
Framers premised the Constitution’ s representative system on the belief that the system would
only work when some virtuous individuals found their way into positions of power.” This
situation is adirect result of having instituted a system in which the people do not make the law
but rather select those who do.

Other information, while important, is not as critical to the operation of arepresentative system.
For example, there is no obligation on the part of the government to educate every citizen on the
intricacies of each piece of legidation, like the Clean Air Act, or on the machinations of various
agencies, such as the Central Intelligence Agency. Indeed, the very premise of arepresentative
system is that the people can be free to live their own lives and attend to their own callings, while
the elected representatives take care of the business of the country.”

Benkler, though, rests his conclusions about information regulation on the assumption that the
United States constitutional scheme institutes a system of democratic self-government, saying,
inter alia, that, “[f]or acommunity to be democratically self-governing its members must have
access to information.”* Benkler further states that “[ijnformation . . . iscentral . . . to democratic



self-governance.”” In his defense, “self-rule’ is part of the misguided constitutional rhetoric of
contemporary constitutional legal scholars.” As Benkler has deployed the term herg, it is
impossible to differentiate between different types of information requiring different degrees of
access, and hence to find alimiting principle on the “right of access.” Though he seems to deny
that heis crafting an absolute rule of access, nothing in Benkler’s use of “democracy” would
carve such alimit.

1. Autonomy

Like “democracy,” “autonomy” isaterm from the liberal tradition that losesits clear edges once
examined closely. Thereis no such thing as pure autonomy, a principle with which | am sure
Professor Benkler would agree. There can only be mediated autonomy. We are al bound to some
degree by law, history, family, jobs, abilities, disabilities, and fortune. Benkler, though, speaks as
though autonomy can be pure and total, and assumes without argument that autonomy isthe
primary goal of the Constitution. He refers to “autonomous individuals,” “personal autonomy,”
and “individual autonomy,” and equates being an “autonomous individual” with being the “author
[] of [on€'slife],” as though pure freedom were possible.” Like Benkler’'s use of the term
“democracy,” “autonomy” in hisarticleisaromantic, liberal ideal, but it is not a well-defined
constitutional concept that can meaningfully guide constitutional results.

Having assumed the centrality of (an ill-defined) autonomy to the constitutional scheme, Benkler
then concludes that autonomy is dependent on information: “ The quantum of autonomy people
can have and do actually enjoy is partly afunction of the information they have about the world
asit is, and the options open to them to live their lives.”” Indeed, “information . . . iscentral . . .
to personal autonomy.”” On the one hand, such statements are truisms with which few could
disagree. On the other hand, they are too empty of context to help answer the question of when
“information” can be propertized or owned.

Thereisalacunain Benkler’ s reasoning here that demands closer examination. He seems to
demonize information ownership as an evil to the constitutional value of autonomy. On his
reasoning, then, propertized information (i.e., information that would be available if paid for)
should not be as problematic as secret information. To be the “author” of one’s own life, one
needs as much information as possible, regardless of how the information has to be obtained.
Closely held, secret information causes ignorance and therefore would create impediments to
one' s autonomy in Benkler' s theory. Nevertheless, the Constitution allows information to be kept
secret.” If secret information is constitutionally acceptable, then access to all information may not
be the sine qua non of constitutional analysis, and propertized information may not be the
necessary constitutional evil Benkler’srhetoric implies.

The private control of information—through propertization or secrecy—is not necessarily a



congtitutional evil. It depends, at least in part, on the type of information and on the context in
which that information is used. Thereis avast universe of information that is currently privately
controlled, but that should not pose any constitutional difficulty. In the arena of intellectual
property, for example, trade secrets long have been held constitutional.” But trade secrets are only
afraction of the privately controlled information in this society. Each of us holds a depository of
unpublished information about family members, fellow workers, and past experiences. Others
carry intellectual knowledge, religious revelation, or sophisticated political understanding. The
robust right to access for which Benkler argues seems to conflict with the ability of these
information-holders to hold on to their collections of information through government-sanctioned
contract or societal norms. Professor Benkler seems to imply that no one can have exclusive
rights to even such kinds of information, because information must be free for all.

Rather than mandating that all information be free, however, some accounts of autonomy would
seem to require that private information must be amenable to secrecy. Indeed, thisisthe yin of
the First Amendment defamation cases” that balances the yang of Benkler’s assumption that
information must be free for there to be autonomy. Benkler’ s analysis, however, makes no nod to
this constitutional sphere of privacy rights that permit individuals to bring claims based on the
misappropriation of their private information.” Thisis due surely to an underdevel oped concept
of autonomy. Further, this oversight results from Benkler’ s use of the term “information.”

1. Information

The central problem in Professor Benkler's rhetorical and theoretical strategy ishis
undifferentiated use of the term “information.” He does not stand alone here.” In this new era,
finer reticulations of core terms are needed and are only just beginning to take shape. In the
context of the First Amendment, however, this lack of precision falsifies broad conclusions.

1. Information as a Term of Art

“Information” is aloaded term. One of the most used termsin this technological era, it has
become amotley cast of different elements, including facts, data, news, report, comment,
statement, message, opinion, history, secrets, expression, or works of authorship, to name afew.”
There are many gradations within each category as well: there can be private facts, public facts,
political facts, historical facts, discovered facts, uncovered facts, expensive facts, or cheap facts.
There can be artistic opinion, malicious opinion, baseless opinion, religious opinion. The
taxonomy is seemingly endless.

Moreover, the same information can be used in strikingly different ways. For example, the fact
that Senator Squeamish flunked constitutional law in law school can be found in the school’s
grade records, in anewspaper article on the Senator, as part of a political advertisement during a



political race, or in an Internet attack orchestrated by interest groups who are unhappy with his
votes and who package this fact with false information about his other grades. Each context
invites a different constitutional analysis, which depends on how the information is being used
and by whom.

Benkler never distinguishes the various types of information that might be at stake under a statute
creating rightsin information. Nor does he address the different constitutional consequences that
will be triggered depending on the type of information at issue, how it is being used, and who
will be using it. If his opening example—a statute that propertizes information in news, history,
and scientific information”—is any indication, he is thinking only in terms of constitutionally
weighty information employed in contexts where its constitutional valueis at its highest. Benkler
does not address how the analysis might change—and it will—if some or al of the information
being propertized is low-value information from a First Amendment perspective, such as fighting
words, pornography, or defamation of a private figure. Nor does Benkler account for the
differences that will arise depending on who is using the information for what purpose.

1. “Information” in the Supreme Court’s Cases

Benkler’s broad-brush approach to “information” aso leads to an over-reading of Supreme Court
cases that will be interpreted as an information jurisprudence emerges. He treats “information” as
adefined category in the cases and assumes the existence of an information jurisprudence that
does not yet exist. In discussing the Trade-Mark Cases” decided in 1879, he says the Court held
that there are limits on the extent to which Congress, pursuant to the Intellectual Property Clause,
may “create exclusive rightsin information.”” This statement is not quite accurate. The
conclusion regarding alimit on Congress in the Clause is inescapable, but the attempt to turn the
holding into a pronouncement on information overstates it. The Court’s focus was on
congressional power over trademarks, not information. Although the Trade-Mark Cases opinion
employs the term “information,” it is not in the sense used by Benkler. Rather, the Court’s
discussion of the copyrightability of trademarks talks in terms of “invention,” “discovery,” and
the “writings of authors.”” When the case does use the term “information(s),” it uses the term to
mean “indictment.””

Thetruth is that the Court has not rendered a conscious information jurisprudence to date. The
beginnings of such ajurisprudence exist in the cases Benkler cites,” but even when taken together
they do not justify the certainty ascribed by him.

The dippage in Benkler’ s use of the term “information” also is apparent when he cites to Thomas
Jefferson as a source for the proposition that information should not be broadly protected.”
However, Jefferson did not speak in terms of the contemporary usage of “information,” but rather
in terms of atomistic “ideas’ that originate from an “individual brain” and that are “incapabl e of



confinement or exclusive appropriation.”” In contrast, the debate about database protection has
been sparked by the technological possibility that ideas and other aspects of information can be
propertized. Thus, Jefferson would seem particularly inapplicable here. Y et, Benkler moves from
Jefferson’ s quote to conclude that the “free exchange of information, rather than its enclosure, is
the presumed beneficial state.”™

Benkler’s line of reasoning proves too much. Although he correctly concedes that some
regulation of information is permissible under the Court’ s cases, his concession seems out of
place in the context of his pro-dissemination discussion. His information theory is simply too
broad to draw the line between acceptable and unacceptabl e regulations of information. Despite
the fact that Benkler argues his analysisis a“robust system of judicial review,”” it iscouched in a
way that makesit sound asif it were an absolute standard of review that would invalidate any
legidlation touching on information.

1. Proposed United States Database Legislation

Although | do not find Professor Benkler’ s theoretical rhetoric terribly helpful, | do think he has
reached the right conclusion on the Collections of Information Antipiracy Act bill (* Antipiracy
bill”).” Yet, | am not as persuaded that the Consumer and Investor Access to Information Act bill
(“Consumer Access bill”)” is free of constitutional difficulties. | will begin with a brief history
and explanation of the bills and then turn to an examination of each bill in response to Professor
Benkler’'s doctrina analysis.”

In May 1996, the first database protection bill in the United States was introduced in Congress.”
It defined “database” as “a collection, assembly or compilation, in any form or medium now or
later known or developed, of works, data or other materials, arranged in a systematic or
methodical way.”” The bill, which proposed protection for aterm of twenty-five years,” did not
make it out of committee.

Since then, the proposals for database protection before Congress have proliferated. During the
spring of 1999, Senator Orrin Hatch took the highly unusual step of entering three different
legidl ative database proposals into the Senate record. Two were drafted by interest groups while
the third was drafted as a middle ground by Senate staffers. Hatch did not endorse any one of
these in particular, but stressed the necessity of curbing “ database piracy.”

While the Senate was reviewing these three proposals, the House of Representatives had before

them two proposals that mark the ends of the spectrum. Representative Howard Coble introduced
the Antipiracy bill (H.R. 354) and Representative William “Bill” Bliley introduced the Consumer
Access hbill (H.R. 1858). The names of these bills aone indicate the disparity in their approaches.



1. The Antipiracy Bill

As Professor Benkler points out, the sweep of the Antipiracy bill is quite broad and its provisions
sound in property rights rather than misappropriation.” The Antipiracy bill would protect not only
the database owner’ s primary market, but also any related market.” Its definition of “information”
Is rapacious, including “facts, data, works of authorship, or any other intangible material capable
of being collected and organized in asystematic way.”" To be eligible for protection, a database
creator must have invested “ substantial monetary or other resources’ in the creation of the
database.”

A user isliable to the database owner if he causes “material harm” to the “primary or related
market” of the database by making a*“ substantial” portion available to the public or by extracting
asubstantial part.” Through indirection, the bill also permits a database owner to claim that a
substantial portion of the database has been taken by showing that as little as two items of
information were taken: By the terms of the Antipiracy bill, “individual” items of information are
not “substantial,” but any other taking apparently including as few as two pieces of information
may be.”

The Antipiracy bill exempts certain “nonprofit education, scientific, or research purposes’ from
liability aslong as such uses do not “materially harm the primary market.”” Thereisaso a
provision permitting individual acts done for “purposes such as illustration, explanation,

example, comment, criticism, teaching, research, or analysis. . . if [they are] reasonable under the
circumstances.”” Factors to determine whether acts are reasonable include whether the amount of
information made available or extracted is appropriate for the purpose.” Users in this category
enjoy this preferenceif their work isfor nonprofit purposes, if the person using the database is
acting in “good faith,” if the new database or work generated is significantly different from the
database, and if the user is not in the same “primary market” as the database maker.” There is
also protection for news reporting, including “ news gathering, dissemination, [and] comment.””
The Antipiracy bill does not set aterm limit per se, but rather setsa*limitation” on when actions
can be maintained under the bill. “No criminal or civil action shall be maintained . . . for making
available or extracting all or a substantial part of a collection of information that occurs more than
15 years after the portion of the collection that is made available or extracted was first offered in
commerce...."””

1. The Consumer Access Bill

The Consumer Access hill is considerably more friendly to the information user and less so to the
database producer than the Antipiracy bill would be. Like most database protection formulations,



the database maker must have made a substantial investment to be eligible for protection.” The
“information” that would be protected under the Consumer Access bill includes “facts, data, or
any other intangible material” but excludes “works of authorship.”” On thisissue alone, its reach
is significantly more restrained than the Antipiracy bill.”

User liabilities are considerably narrower under the Consumer Access bill than under any other
proposal to date. A user is prohibited from duplicating, selling, or distributing another’ s database
if heis distributing the copy “in commerce in competition” with the original database.” The hill
defines “in competition” as the displacement of “substantial sales or licenses of the database of
which it isaduplicate” and a significant threat to the “opportunity to recover areturn on the
investment.”” There is no talk of “related” markets, asin the Antipiracy bill. Moreover, there
must be proof both that substantial sales or licenses have been displaced and that the duplicate
has negated the opportunity to obtain areturn on the investment.

The Consumer Access bill also provides more explicit exceptions from the bill’ s reach. Rather
than creating a multi-part test permitting some “reasonable”’ uses as the Antipiracy bill does, the
Consumer Access bill expressly excludes news reporting, law enforcement, scientific research,
and educational uses from the scope of the bill.”

Despite its generally information user-friendly approach, the Consumer Access bill institutes no
time limitation. All databases, whether new or established, can be protected against commercial
competitors for an infinite term.

Both bills indicate some discomfort on the part of Congress in entering this potentially
constitutionally dangerous fray. The Antipiracy and Consumer Access bills both contain a
reporting requirement, which reflects how tentatively the United States is approaching this
legidlation. Indeed, the Consumer Access bill calls for areport to Congress within thirty-six
months of enactment to ascertain the state of the database market, including the availability of
databases and information, the extent of competition between producers, and the amount of
investment in the industry.” As Professor Benkler notes, this may be the single most important
aspect of the bill, given that the economic case has yet to be made to prove that such legisation is
necessary or good for the market.” The Antipiracy bill further reflects Congress's discomfort—it
also requires areport to Congress within thirty-six months of enactment on whether certain
defenses to the unauthorized uses of collections of information can be extended.”

1. Constitutional Analysis of the Two Database Bills
As Professor Benkler’s article makes clear, on the basis of the existing case law, the most

significant barriers to information enclosure are likely to arise from the enumerated powers
doctrine and various doctrines under the First Amendment. Privacy doctrines are likely to be



relevant as well, but for this piece, | will limit my comments to the cases discussed by Professor
Benkler.

1. The Copyright Clause and the Pending Database Bills

Professor Benkler argues that Feist Publications, Inc. v. Rural Telephone Service Co.” draws on
the Intellectual Property Clause to create aright in information access and arule against
“enclosure’ of aspects of the public domain.” This interpretation needs to be nuanced rather
significantly.

| completely agree with Professor Benkler’ simplicit point that the new bills raise the question of
whether any federal database legidlation isin fact an attempt to create copyright-like rightsin
data.” The more the legislation resembles copyright protection, the more likely courts will find it
to be an inappropriate enactment pursuant to the Copyright Clause. Congress has clearly received
this message because both bills expressly postulate that they are not copyright statutes and do not
affect copyright law or other intellectual property law.” Despite the disclaimer, though, and as
Benkler argues, the Antipiracy bill, with its expansive protection, looks more like a copyright-
based, property right than does the Consumer Access hill.” Indeed, it isso closethat it islikely to
be held unconstitutional.

Under the Feist vision of the constitutional structure of copyright law, all citizens may be authors,
and therefore the demand for the building blocks to make new works is intense. In the words of
the Court,

The primary objective of copyright is not to reward the labor of authors, but “[t]o promote
the Progress of Science and useful Arts.” To this end, copyright assures authors the right to
their original expression, but encourages othersto build freely upon the ideas and information
conveyed by awork. Thisresult is neither unfair nor unfortunate. It is the means by which
copyright advances the progress of science and art.”

Conversdly, in asystem where few are likely to be authors, having fewer building blocks
available might be acceptable. But under a system that identifies every individual, from child to
adult, as a potential author, there must be many building blocks to avoid repetition and frustration
and to foster adiverse market. Thus, the Feist reading of the Copyright Clause presupposes the
necessity of adiverse and rich public domain of facts and works of authorship that have exceeded
their copyright term.

However, the necessity for arich public domain does not necessarily mean that information
cannot or should not be enclosed. It sets no goal of having all information free to the public.
Rather, a significant amount needs to be free. Conceivably, even more information than is
currently free could be unavailable, while leaving the public domain sufficiently diverse. Thus,



some enclosure may be tolerable. Indeed, this point was made by the Court in International News
Service v. Associated Press,” which involved quintessentially important information under the
First Amendment—news.” In sum, complete enclosure of the entire public domain would violate
the strictures of the Copyright Clause. Limited enclosure, though, under another congressional
power is aviable constitutional possibility. The key question is what limits are appropriate and
feasible.

One plausible limit on the enclosure of information intimated by the INS decision would be a
durational limitation, which already exists in copyright and patent law. The Consumer Access bill
contains no limitation on the term of protection. This omission may have resulted from an
overabundance of caution in ensuring that the bill not appear to be acopyright bill. Yet thisisa
wrongheaded approach. The point in INSwas that news could be temporarily owned by a news
reporting organization and therefore competitors could be prohibited from using it, during an
extremely brief time of ownership.” Thus, aterm of limitation is not peculiar to copyright law nor
Isit asign that the law in question must be a copyright-like law.

| do not mean to argue against the value of arich public domain. My point is simply that the
argument in favor of avital public domain does not justify a conclusion that all or even most
information must be free. The difficult question is which information, in which circumstances,
needs to be free for the goals of the Constitution to be served.

1. The Commerce Clause and Database Legislation

As Professor Benkler notes, those defending federal database legislation in the United States
argue that it can be passed pursuant to Congress's power under the Commerce Clause. They
concede, asthey must, that Feist precludes Congress from enacting database protection under the
Copyright Clause, but argue that the Commerce Clause opens another avenue.” Benkler does not
address, however, the limitations on the Commerce Clause that will plague any attempts at
congressional information regulation.

There was atime in United States constitutional jurisprudence when the Commerce Clause was
thought to be a catch-all for essentially any of Congress' s schemes. In recent years, however, the
Court has been building a series of fences around federal congressional power to protect the
states against federal overreaching.” Thus, any database |egislation passed pursuant to the
Commerce Clause will face significant federalism challenges to the extent it addresses the states.

The Commerce Clause, by itsterms, gives Congress power over interstate commerce, not
intrastate commerce.” The Court recently held that Congress must have proof that the activity
being regulated “ substantially affects” interstate commerce.” It is not enough if the activity being
regulated only creates a de minimisimpact on interstate commerce.”



As discussed above, though, Congress cannot use the Commerce Clause as a pretext for creating
database legidlation that would create copyright rights in information. To be on the safe side,
therefore, the legislation must be directed at commerce, in this instance, commerce in databases,
rather than at investing individuals with property rightsin information. The safest route would be
for Congress to enact a species of unfair competition legislation. Indeed, the decision in Feist
opens the door for such legidation, stating that “[p]rotection for the fruits of [data] research . . .
may in certain circumstances be available under a theory of unfair competition.”™ Still, this
statement raises the question of what “circumstance” would justify protection of information?
Benkler is correct that, from the Court’ s reading of the Copyright Clause and the First
Amendment, the circumstances must be exceedingly narrow.”

As Benkler points out, the Antipiracy bill may be unconstitutional because it is neither narrowly
tailored nor doesit rest on a factual base that indicates a definite market evil in need of federal
legidlative action.” It permits individuals to horde information for up to fifteen years, but rests on
no fact-finding by Congress that would indicate the necessity for such legislation. Indeed, the
absence of fact-finding regarding the database industry, its economic base, its growth, and the
conditions for further growth, is quite striking in the congressional record. There is a generalized
sense that “pirates’ should not be able to “steal” databases that others have invested in, but there
is no economic analysis of any substance.”

It isinformative to compare the reference to unfair competition in the Court’ s unanimous
copyright law decision in Feist with the discussion of unfair competition law in the Court’s
unanimous decision in Bonito Boats, Inc. v. Thunder Craft Boats, Inc.,” both of which were
written by Justice Sandra Day O’ Connor. In Bonito Boats, the Court described unfair competition
law as being concerned “with protecting consumers from confusion as to source. While that
concern may result in the creation of ‘ quasi-property rights' in communicative symbols, the focus
IS on the protection of consumers, not the protection of producers as an incentive to product
innovation.”” The Antipiracy bill does not fare well under this standard, because it isnot a
narrowly drafted unfair competition law intended to protect consumers, but rather an attempt, on
its face, to protect producers who have invested in databases. The Consumer Access hill is
narrower in scope and more tailored to agoal of fair competition, but its infinite term undercuts
the claim that it is necessarily constitutional.

Commerce Clause doctrine raises other hurdles. In a series of cases interpreting the Eleventh
Amendment, the Court recently clarified that Congress may not employ the Commerce Clause to
enact aprivate right of action against a state.” Thus, Congress could not provide relief for
database owners against the states or their officers acting in their official capacity.” With state
universities and public libraries being large data consumers, thisis a significant limitation.



In sum, the Copyright Clause is forbidden territory for propertizing information and the
Commerce Clause offers limited options.” As Professor Benkler points out, even if database
legidlation could pass muster under the Commerce Clause, the First Amendment will serveasa
further limitation on the reach of such legislation.” Although heis not explicit on this point,
Benkler focuses on facial challenges. It is my view, however, that as-applied challenges will play
an even greater role and will pose the most interesting questions.

1. First Amendment Doctrine and Database Legislation

Theinitial question to ask under First Amendment doctrine is whether a particular piece of
database |egidation is content-based. Benkler rejects this possibility in afootnote.” | am not
persuaded, however, that the issue is so free from doulbt.

While database legidation is, in general, viewpoint neutral, it isaimed at a particular type of
content: facts and information.” Content-based legislation is traditionally subject to strict scrutiny
under First Amendment doctrine.” As aresult, a content producer defending the database bill in
court would have to prove that Congress had a compelling interest in passing the bill and that it
narrowly tailored the bill to fit its goal.” In other words, the means (the provisions of the hill)
must fit tightly with the end intended to be achieved. This requirement is a nearly intolerable
burden to bear based on the current state of the record in Congress. As Benkler points out,
Congress has not demonstrated that there is a compelling need for database protection. Aside
from the fact that the European Union now has such protection which does not provide for
national treatment,” there is precious little evidence that such legislation is crucial to the industry
or in the interests of the United States polity. Nor have any of the proposals proponents
demonstrated that either measureis closely tailored to the particular evil at which it isaimed. The
debate has been premised on presupposition rather than fact. Hence, under either intermediate or
strict scrutiny, each bill lacks an empirical basis that justifies its enclosure of significant parts of
the public domain.

Based on the supposition that the bills are not content-based, Benkler would apply the
intermediate scrutiny standard of United Satesv. O’ Brien.” Further, Benkler solely addresses the
First Amendment challenges likely to arise out of facial challenges to database laws. While both
areripe for invalidation under the enumerated powers doctrine, First Amendment jurisprudence
will more likely be used to narrow the reach of the current and future billsin as-applied
circumstances.

Existing constitutional theory requires courts to read ambiguous statutes in a way that ensures
that they do not violate the Constitution.” The plain meanings of the new terms introduced by the
database hills, including “primary or related market,” “substantial monetary investment,” and
“substantial part,” may be sufficiently open to permit the courtsto interpret them narrowly in



favor of the user, hence avoiding First Amendment invalidation. However, when applied under
particular circumstances, the bills may be found unconstitutional.

First Amendment doctrine also offers the possibility of challenging database legislation as being
“void for vagueness,” a possibility Benkler does not consider. If a database statute is so vague
that a user cannot properly tell whether or not the information is available to her, it would lead to
an intolerable chilling of speech, and the courts should invalidate the vague and severable
provisions of the statute.”

In sum, while | agree with Benkler’s conclusion that the Antipiracy bill isvulnerable under
existing case law, | am not persuaded the Consumer Access bill necessarily scales all
constitutional hurdles. The enumerated powers doctrine along with the First Amendment will
pose both facial and “as-applied” challenges to the range of legidlative proposals currently being
considered in Congress.

1. Conclusion

In this era of new challengesin intellectual property law, it is necessary to ensure that emerging
answers rest on asolid constitutional foundation. While | do not disagree, from a doctrina
standpoint, with Professor Benkler’s conclusion that the Antipiracy bill is plainly unconstitutional
and the Consumer Access hill is more narrowly tailored,” the theoretical, rhetorical construct on
which he builds his argument cannot stand, and his doctrinal analysis requires further elaboration.

In Benkler's defense, however, the parameters for constitutional analysis of information
regulation at this stage are only presently being defined. Information jurisprudence will be built
incrementally, but it will be built on the Constitution we have.
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