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. INTRODUCTION: ECONOMIC PROSPERITY, INDUSTRIAL COMPETITIVENESS, AND
EXPORT CONTROLS

Americas challenge today and for the future is to create new and satisfying jobs to employ our growing work
force and to increase the standard of living for all Americans. The key to meeting this challenge is industrial
competitiveness--our ability to develop and produce high quality goods and services at prices that are attractive to
both foreign and domestic consumers.

Our country has entered an era of prosperity that has not been experienced in two decades. Crippling inflation
and unprecedented high interest rates have been reduced. [FN1] Employment in the United States has reached
record highs while job creation in many other industrialized countries has stagnated. [FN2] In addition, growth in
investment and research and devel opment expenditures by U.S. industry has reached rates not experienced in
three decades. [FN3]

Despite these positive signs, some U.S. industries have been outpaced by more efficient foreign competitors. The
growing problem of lagging U.S. industrial competitivenessisillustrated by the following trade trends:

--The United States share of total world exports has steadily declined from 21% in 1960 to 15% in 1985;

--The U.S. trade deficit for 1985 was $150 billion, and trade balance in manufactured goods has plunged from a
surplus of $11 billion in 1981 to adeficit of $108 billion in 1985--an unprecedented deficit equal to 10% of the
value of our manufacturing output;

--The volume of U.S. exports in manufacture in 1985 was 15% below the 1981 level, and has
remained virtually unchanged since the 1981-82 recession. [FN4]

Since every $1 billion in industrial output creates approximately 25,000 jobs, [FN5] many more Americans could
be working if United States industries were more competitive.

Some suggest that the solution to saving American jobsis for our government to erect protectionist ‘fences' to
limit foreign imports into the United States. | disagree. Protectionist solutions would cause far more harm than
good to our economy. [FN6] Foreign imports are not themselves the problem-- they always rise with U.S.
economic growth [FN7]--but are only a sympton. We must treat the real problem, and the problem is alack of
both domestic sales and exports for American companies when compared to foreign competitors. The solution is
for America's workers and industries to rise up to meet the competitive challenge with increased productivity and



efficiency. America can increase jobs and supports but it can only do so by increasing marketshare at home and
abroad. In other words, American industry must become more competitive.

The proper role for government in the effort to increase our nation's competitiveness is to remove the
disincentives to innovation and productivity that exist in statutes and regulations. U.S. leadership in technol ogy
and its applications has been a primary reason for increases in productivity, exports and new jobs in the past.
Direct government intervention into the market usually creates more problems than it solves, so our government
should focus on reducing statutory and regulatory obstacles and create an economic environment in this country
in which innovation, new ideas, and new companies can flourish and mature industries can modernize. Making
sure that such an environment exists is the best way government can help Americamaintain its leadership in
technology and industrial competitiveness.

One simple and important way to increase American industrial competitivenessin foreign marketsisto make
export controls more efficient. Controlling the export of militarily critical technologies and material is crucial to
maintaining national security. [FN8] However, export controls impose significant costs because they limit the
ability of American firms to compete on awide variety of controlled items and they also push up the price of
legal American exports. These costs take the form of both the actual outlay (in manpower and fees) for procuring
export licenses, and the more subtle but perhaps more significant costs of uncertainty and delay. [FN9]

Most of the debate about export controls of high technology is based on a classic 'zero-sum'’ premise: if we ease
export controls, then we help our economy but harm national security. If we tighten controls, then the converse
will occur. [FN10] The question is thus reduced to what | would call a pure political question--a question of
either subjective value-choices or some kind of utilitarian groping for the 'best’ level of trade-offs.

| rgject the zero-sum premise that lies behind much of the policy debate over export controls. One important part
of the economic cost of export controlsis transaction costs. [FN11] Transaction costs are those costs that result
not from our substantive export policy but rather from inefficiencies in the system. Transaction costs include
unnecessary paperwork and delays for exporters and the misallocation of scarce regulatory resources toward
routine export transactions. If we reduce transactions costs, we can maintain present levels of national security
protections and still reduce the net cost of exporting. And | believe that we can reduce the costs of export controls
by making both our licensing process and the international export control structure more efficient.

In this paper | will look at the history of export controls and examine the most recent Congressional attempt to
deal with them, while identifying certain recurring problems in export policy. | will then suggest some solutions
to these recurring problems that would increase U.S. industrial competitiveness without diminishing our national
security.

II. NATIONAL SECURITY, ECONOMIC PROSPERITY AND EXPORTS: THE EXPORT
ADMINISTRATION ACT

In the 98th Congress (1983-84) 'high technology' was a hot issue on Capitol Hill. Interest was high because many
members of Congress perceived the expansion of high technology industries as a simple solution to
unemployment and other economic problems. The economy was gaining momentum early in 1983, and it was
aready apparent that the economic recovery was somewhat uneven. High technology 'sunrise’ companies were
flourishing while mature 'smokestack' firms were experiencing little growth. [FN12] In the first few months of



the 98th Congress, over 100 bills were introduced aimed at spurring growth in America's technology industries.
The most important issue affecting technology and trade was reauthorization of the Export Administration Act of
1979. [FN13]

The Export Administration Act (‘'EAA") contatins the authority for the Department of Commerce to administer a
system of export controlsin order to protect our national security, advance U.S. foreign policy goals, and restrict
exports of resources in short supply domestically. [FN14] The Department of Commerce ('DOC') designates the
goods and technologies that are to be controlled for those reasons and reviews applications for licenses that
authorize permission to export these controlled products and technologies by U.S. companies. [FN15] In the case
of national security controls, the export license system attempts to strike a balance between preventing the
transfer of militarily critical technologies to potential adversaries and facilitating other U.S. exports. [FN16]

Implementation of this balance has had mixed results. Licensing requirements and the burden of controls have
continued to grow for both government and the exporting community. When Congress began to consider the
reauthorization of the EAA in 1983, it was evident that American exporters were suffering from the increased
costs of licensing and lost sales due to licnesing delays. U.S. firms were characterized by their customers as
unreliable suppliers because of the unpredictable and often arbitrary nature of export control decisions, especially
in the area of foreign policy controls such as the Russian grain embargo or the equipment for the Soviet pipeline
in Europe. [FN17] Imposition of unilateral controls and attempts to extend U.S. law and control decisions
extraterritorially and retroactively caused heightened tensions between this country and our allies in Europe and
Japan. [FN18]

Finally, in spite of al these costs of the licensing system, sensitive technologies were still finding their way to the
Soviet Union and the Eastern Bloc. According to testimony by Deputy Assistant Secretary Stephen Bryen before
a Senate subcommittee, the Soviets were able to build a major semiconductor plant in the late 1970s only because
they were able to acquire U.S. equipment and know-how. [FN19] The Western export control system ‘was full of
holes, it was porous, it was easy for them to get and they got it.' [FN20] The semiconductor plant 'has enabled the
Soviets to upgrade their military equipment.’ [FN21] Such acquisitions have enabled the Soviets to narrow the
microelectronics gap from ten to twelve years a decade ago to about four to six years today.

A. Previous Export Control Systems

Early U.S. export control policy emphasized national security considerations. Prior to 1969, and particularly
during the Cold War period of the 1950s, economic gains from exporting were viewed as considerably less
important than the need to protect national security. [FN22] The first comprehensive export control system,
established by the Export Control Act of 1949 ('ECA"), [FN23] resulted in a near total embargo of trade with
Eastern Bloc nations. The Mutual Defense Assistance Control Act of 1951 [FN24] stressed that exporting was a
privilege which must be exercised within the boundaries imposed by defense considerations.

Soon after the enactment of the ECA, America began what | regard as an essential aspect of effective export
control policy [FN25]--amultilateral process to coordinate export control decisions among the United States and
its allies. The instrument of the multilateral process to coordinate export control decisions among the United
States and its allies was then, and remains today, an inter-governmental apparatus called COCOM--Coordinating
Committee on Export Controls. COCOM is an informal coordination effort, involving our NATO allies (except
|celand and Spain) and Japan, designed to control exports to protect the mutual security of the member nations.



[FN26]

The Mutual Defense Assistance Control Act, [FN27] also known as the Battle Act, was designed to back up the
informal COCOM process with unilateral sanctions. Any country that allowed strategic materials to be shipped to
acommunist country was denied all U.S. aid. [FN28] Given the Marshall Plan and other massive U.S. aid
programs, the economic hegemony of the United States over the free world was sufficient to make this provision
effective for anumber of years.

During the 1960s, especially late in that decade, export control policy underwent a significant moderation as
closer relations devel oped with Soviet bloc countries. More imporantly, recognition of the growing importance of
trade to the U.S. economy led to a significant new emphasis on promoting exports. At the same time, the U.S.
had lost much of the economic leverage that was essential for the Battle Act's comprehensive controlsto be
effective. The resurgent economies of Japan and our West European allies were beginning to rival the United
States in product development and export markets. Because of geographic proximity, the natural tendency of
these nations was to engage in trade with the East. Thisincreased the strain on the international system of
comprehensive restrictions. Moreover, agrowing number U.S. firms were clamoring for relaxation of the barriers
to export trading. Reacting to these new circumstances, the Congress moved in 1969 to revise U.S. export control

policy.
B. Post Cold-War Policy: the Export Administration Act

The Export Administration Act of 1969 [FN29] symbolized an attempt to achieve a new balance in export control
policy--away from arestrictive and strategic embargo to the East toward a careful expansion of exportsin the
West. This policy was praised by the business community as being more redlistic in light of the changing
economic situation in Japan and Western Europe.

In order to implement this new policy, the Secretary of Commerce was authorized to undertake the organizational
and procedural changes necessary to revise export control regulations and shorten the Commodity Control List
[FN30] by removing items of purely economic or marginal military use; only goods and technologies that would
make a significant military contribution to potential adversaries were to be subject to controls. [FN31] Thiswas
an important departure from past policy which had held trade hostage to so- called ‘economic warfare' objectives.
Also, the EAA of 1969 included the first statutory provisions requiring that foreign availability be taken into
account in national security decisions. [FN32]

In addition to these changes that freed large categories of items for trade, Congress al so authorized severa
measures to 'open up' the licensing system and make the environment more conducive to exporting. Exporters
were given the right to obtain information on the criteria used in reviewing license applications, to learn the
reason for denials or delays in granting licenses, and to present evidence to support their applicationsin
regulatory proceedings. [FN33] Finally, the administrative agencies responsible for export control were required
to consult among themselves and with affected industries to obtain information and advice on the revision of the
Commodity Control List. [FN34] Over the next decade, Congress made a number of important incremental
changes to the EAA of 19609.

1. 1972 Amendments



The 1972 Equal Export Opportunity Act (‘'EEOA") [FN35] extended the reforms made in 1969 by focusing
attention on the emerging factor of foreign availability. Obvioudly, if agood or technology is easily available to
the Eastern Bloc from countries not in COCOM, export controls are ineffective. The foreign availability
provisions of the EEOA were designed to allow U.S. exporters to compete with non-COCOM suppliers for the
business of Eastern Bloc buyers of goods or technol ogies whose sale would otherwise be restricted. The
provisions maintained the 1969 Act's exception for national security reasons. [FN36]

The EEOA also provided an aid to assessing foreign availability by the creation of various Technological
Advisory Committees ('TACS) composed of representatives from relevant businesses. [FN37] The TACswere
intended to enable the government to draw on and use the technical and commercial knowledge of private sector
experts.

2. 1974 Amendments

Coming in the wake of the Arab oil embargo, the 1974 amendments [FN38] to the Export Administration Act
dealt in large part with foreign policy rather than national security issues. Specifically, the changesin the 1974
Act established explicit Presidential authority for implementing export controls in response to foreign embargoes,
either asretaliation for attempts at influencing U.S. policy, or in instances of short domestic supply. [FN39] The
intent of Congress was to give the President authority to respond to foreign 'economic warfare' in kind, to ensure
an adequate supply of improtant commodities within the U.S., and to protect the domestic economy from the
inflationary effects of excessive foreign demand. [FN40]

The 1974 Act also signaled a growing awareness of the importance of restricting the export of militarily critical
technologies. It provided the Department of Defense (‘'DOD') with statutory authority to review export license
applications for exprotsto certain ‘controlled countries.' [FN41] Additionally, the so-called Jackson amendment
formally extended to the DOD the right to review all exportsto countries subject to economic sanctions for
national security reasons. [FN42] However, this measure only codified a practice which, for the most part, had
aready existed.

3. 1977 Amendments

Reauthorization of the EAA was undertaken again in 1977, [FN43] and a set of amendments was also enacted
that year. [FN44] The emphasis on expanding trade continued and an attempt was made to shift the review
process away from its distinctly anti-communist bias and toward a more subtle standard based on the status of
existing political relations. To implement this policy, amatrix of countries and products was created based upon
aparticular nation's perceived relationship to the United States rather than on the communist or non-communist
nature of its government. [FN45] Under this system, for example, Y ugoslavia was alowed to receive more
technologically advanced products and information than were other East European countries because of its
greater independence from Soviet influence and less adversarial stance toward the United States. In 1981, China
was al so permitted to receive more sophisticated exports under this provision.

Further revision of short supply control authority was also made during the 1977 EAA review. In an attempt to
provide greater energy security and protection for consumers, Congress adopted an amendment introduced by
Congressman Stewart McKinney (R.-Conn.). This provision established specific criteriathat had to be met before
Alaskan North Slope oil could be exported. [FN46] Also, for the first time, companies engaging in the transfer of



technological data were required to report their activities to the Department of Commerce. [FN47] More attention
was given to the problem of foreign availability. Congress mandated that restrictions be removed from items
which were readily available from foreign sources. [FN48]

However, the escape clause for instances in which the absence of controls could prove detrimental to national
security once again undermined the attempts to deal effectively with thisissue. [FN49] Likewise, attemptsto
streamline the licensing process and cut down on processing time were largely unsuccessful. [FN50] The control
list grew as new technologies developed, but older items were not removed from the list.

C. The Export Administration Act of 1979: The Advent of the Critical Technologies Approach to Export
Control

The Export Administration Act of 1979 [FN51] continued the emphasis on promoting trade. The Act declared
that export controls should only be imposed 'to the extent necessary . . . to restrict the export of goods and
technology which would make a significant contribution to the military potential of any other country or
combination of countries which would prove detrimental to the national security of the United States.' [FN52]

The EAA of 1979 introduced the concept of ‘critical technologies into the law for the first time. The critical
technol ogies approach, which grew out of the famous Bucy Report of 1976, [FN53] focuses on controlling the
export of dual-use technologies rather than end products. [FN54] The EAA of 1979 required that a Militarily
Critical Technologies List (MCTL") be developed by DOD and used by Commerce in the export control process.
[FN55] The MCTL was partially published in 1980, [FN56] but was never * 12 integrated into the Commaodity
Control List as directed by the 1979 Act. [FN57]

Also, in an attempt to increase the significance of the foreign availability concept, Congress mandated that items
which were determined to be available in comparable quality and sufficient quantity from foreign sources be
removed from unilateral control lists unless the President determined that such decontrol would prove detrimental
to American foreign policy. [FN58] Earlier foreign availability provisions applied only to controls implemented
for national security reasons. [FN59] This measure reaffirmed the desire of Congress for a policy based on more
multilateral cooperation and fewer unilateral restrictions. Also, national security exceptions to determinations of
foreign availability were limited. [FN60] However, this provision in practice did not result in fewer unilateral
controls because the loophole of waiving the decontrol requirement on security grounds was used liberally. The
foreign availability problem remained.

D. Reauthorization of the 1979 EAA in the 98th Congress
1. Export Control Issues Facing Congress

In 1983, there was a clear consensus in Congress to strengthen U.S. defense and to maintain U.S. leadership in
international high technology markets. Since export policy isto some extent made up of calculated trade-offs
between these two relatively uncontroversial goals, the problem of deciding the correct level of trade-off
dominated the debate as the review and revision of the EAA began in the 98th Congress.

By the early 1980s, it was clear that the United States had become a nation among equals in producing advanced
technology. [FN61] The new redlity of global competition meant that U.S. companies had to find new and better



ways to sell abroad. Many fingers pointed at Washington and national security controls as an unnecessarily heavy
burden on U.S. exporters. One element of this disadvantage that was documented by Bain & Company for the
President's Commission on Industrial Competitiveness ('PCIC") summed up the problem of American high
technology * 13 companies. The study found that applications for controlled exports to other free world countries
from France, the United Kingdom, Canada, Japan, Switzerland and Austria were processed by those governments
in about one week. The average processing time in the United States took four weeks. [FN62] Cases exceeding
four weeks were not uncommon, and several cases brought to my attention had exceeded four monthsin
processing time. [FN63] U.S. companies were losing sales because of the export licensing delays even when the
American products were superior in price and quality. The PCIC estimated that the delays cost U.S. companies
$7.6 billion annually, [FN64] which translates into 190,000 jobs. [FN65]

Despite this enormous cost to our economy, the export control system was not adequately protecting national
security. Technological advance in Western market economies has significantly exceeded that of the Soviet
Union. In response, the Soviet Union has devel oped a technology acquisition strategy that is coordinated at the
highest levels of government. [FN66] In an unclassified report the Central Intelligence Agency claims that the
Soviet Union is pursuing a 'massive, well-planned, well-managed' campaign to obtain U.S. technology. [FN67]
Soviet military decisionmakers work to acquire such technology for military purposes through legal and illegal
channels. [FN68] The Soviet Union and its Warsaw pact allies 'have obtained vast amounts of militarily
significant Western technology and equipment.’ [FN69] Defense Department officials have warned that the U.S.
now risks 'losing the quality edge on which our structure of national defense and alliance depends' as aresult of
technology transfers. [FN70] A recent DOD report indicates that successful exploitation of Western technol ogy
can save Warsaw Pact nations billions of * 14 dollars on weapons, drastically reduce weapon devel opment times,
increase their defense industrial productivity, and allow quicker responses to Western weapons and tactics.
[FN71]

2. Policy Approaches of the 98th Congress

Mindful of both the economic and national security costs of an inefficient export control system, both the House
and the Senate began comprehensive revisions of the EAA in early 1983. As a participant on the House side, |
argued that the objectives of achieving greater security and expanding exports were not necessarily in conflict as
the conventional wisdom had assumed. Instead, | suggested that we focus export controls on truly militarily
critical technology and streamline the licensing procedures to eliminae needless review and delay; this would
allow the U.S. to both control better and export better. For example, by not requiring validated licenses for
routinely approved applications, licensing officials could process the remaining applications faster and devote
more attention and care to examining them.

It soon became clear that the EAA debate in 1983-84 would center on three questions about export control
policy: (1) should special expedited procedures be given for exports to our allies, particularly COCOM member
countries?; (2) what was the best mechanism for making realistic foreign availability determinations and
decontrolling products that were found to be available?; and (3) what should be the role of the Department of
Defense in reviewing export license applications?

3. House and Senate Versions of EAA Reauthorizations

Committee action on the EAA reauthorization began shortly after the 98th Congress convened. The Senate



Committee on Banking, Housing, and Urban Affairs reported S. 979 in May of 1983 and the House Foreign
Affairs Committee reported its version H.R. 3231 soon after.

The two bills differed significantly in philosopy and objectives. The Senate bill generally followed the
recommendations of the Department of Defense. In particular, it expanded the control list to include the
Militarily Critical Technologies List--alist of controlled technologies that the 1979 Act required the DOD to
develop. [FN72] In addition, the authority given to the Defense Department under section 10(g) of the Act
[FN73] was expanded to permit for the first time DOD review of applications for licenses to export to free world
destinations. DOD review authority * 15 provided by the 1979 Act had been interpreted for operationa purposes
to allow Defense to review only applications to the Eastern Bloc. However, DOD officials had argued that the
intent of the provision also included authority to review proposed exports to the free world. DOD sought and
received in the Senate bill explicit authority to review free world license applications. [FN74]

The House bill took the approach of streamlining the procedures. For example, the House bill proposed lifting
export controlsto COCOM countries, except for exports to end-users suspected of diverting technology to the
Eastern Bloc. [FN75] This proposal was based on the fact that 99.9% of the license applications for COCOM
shipmentsin fiscal year 1982 were routinely approved. Licenses that were disapproved were usually for
shipments to customers suspected of diversion. [FN76] Therefore, this provision would have had the effect of
eliminating needless licensing while retaining controls when needed.

In the case of exports to non-COCOM countries, the House bill provided that a product or technology would be
decontrolled if the U.S. government found that such a product or technology was available to the Eastern Bloc in
'significant quality and sufficient quantity so asto render the controls ineffective in achieving their purposes.’ A
six month 'window," which could be extended to eighteen months, was included to permit our government to try
to eliminate the foreign availability by negotiating with the government of the country from which the
availability originated. [FN77] This provision recognized that it makes little sense to try to control technology
when the same technology is already available to the Eastern Bloc. [FN78]

A magjor change to the bill was proposed on the House floor when the bill was being considered on October 18,
1983. Representatives Toby Roth (R.-Wis.) and Earl Hutto (D.-Fla.) offered an amendment to strike the provision
that lifted all controls from exportsto COCOM countries and replace it with language lifting controls for only
‘low *16 level' technology but for all free world countries rather than just COCOM members. [FN79]
Congressman Roth argued that his amendment would shrink the number of export license applications by U.S.
exporters by one-third, which would be an excellent result. However, it was my judgment that the original
provision to decontrol al exportsto reliable COCOM destinations would place the House in a better position to
negotiate with the Senate over its provision to tighten export controls.

Although the Roth amendment passed by avote of 239-171, [FN8Q] it was defeated 223-188 on arevote. [FN81]
Fifty one House Members changed their vote, thus restoring the original language decontrolling all exportsto
reliable COCOM destinations. | believe that this reversal was a critical factor in giving the House a strong
negotiating hand in conference with the Senate. The House passed H.R. 3231 on October 27, [FN82] and the
Senate Finally passed its version of the EAA amendmentsin March, 1984. [FN83]

4. EAA Reauthorization in the Waning Days of the 98th Congress: The House- Senate Conference



The House-Senate conference to reconcile the two versions began on April 12, 1984. Usually, House-Senate
conferences are completed in one or two meetings over the course of afew days. In this case, however, the
conference consisted of fourteen days of formal meetings and dozens of informal meetings over the course of six
months.

The conference saw severa hard-fought battles over the provisionsin the Senate bill amending section 10(g), the
House amendment to section 5 regarding foreign availability, and the provisions decontrolling most exports to
COCOM countries. In addition, an unrelated provision dealing with sanctions against South Africa, added to the
House bill on the floor, [FN84] became a source of considerable debate for the House-Senate conference.

The Senate conferees argued very effectively for tighter controls and greater DOD involvement in the licensing
process. On severa occasions, a majority of conferees on the House side seemed ready to accept a compromise
change to section 10(g) which would have given the DOD more authority than under current law. | opposed the
compromise and * 17 argued that any increase in statutory authority for the Department of Defense would be a
major step backward both for exporters and national security. It was my strong belief that DOD's involvement in
licensing decisions had not improved the quality of those decisions but had increased the licensing delays. [FN85]

As the 98th Congress worked toward adjournment, the conferees faced increasing pressure to reach a
compromise in order to get abill passed in both Houses and sent to the President. By late September, private
sector |obbyists and pressure from technology companiesin Members' districts had stiffened the resolve among
the House conferees to resist the section 10(g) amendments. The consensus on the House side was that no bill at
all was better than a bill giving greater authority to the Defense Department.

The Senate conferees, in an effort to work out a suitable compromise, accepted a bill containing no new authority
for DOD in section 10(g) so long as the House provisions concerning South Africa[FN86] were also deleted. In
addition, the compromise proposal retained the House foreign availability provision and a modified Roth/Hutto
amendment decontrolling ‘low technology' exports to COCOM member countries. [FN87] Also, a provision was
added requiring that a COCOM export license be approved or denied with fifteen working days. [FN88] In
exchange for Senate acceptance of these provisions, the House conferees accepted a Senate provision shifting
enforcement authority from the Commerce Department to the Customs Service. [FN89] Commerce strongly
objected to this change, but it had little effect on export license application processing.

Although the Conference Report with these provisions was accepted by the Senate, [FN9Q] it was rejected on the
House floor because of the removal of sanctions against South Africa. [FN91] Asaresult, no final bill emerged
as the 98th Congress adjourned.

E. EAA Reauthorization in the 99th Congress

After spending nearly two years working on a complex and controversial piece of legislation, Members of the
99th Congress were not eager again to start from scratch on EAA reauthorization. Instead, the leadership on the
House and Senate committees decided that provisions * 18 relating to South Africawould be considered in
separate legidlation, thus permitting the version of the bill that had otherwise been acceptable in October 1984 to
be considered again.

Virtually identical bills passed each House with little debate in committee or in the House and Senate chambers.



The Senate passed S. 883 on April 3[FN92] and the House passed H.R. 1786 on April 16, 1985. [FN93] House-
Senate conferees reached a compromise on technical differences between the bills, and the resulting bill passed
each House on June 27, 1985. [FN94] The bill was presented to the President on July 2, 1985, and signed into
law on July 12, 1985. [FN95]

1. BEYOND THE EXPORT ADMINISTRATION AMENDMENTSACT OF 1985: SOME
RECOMMENDATIONS

While the issues of foreign availability, licenses for exportsto COCOM member nations, and the role of the
Department of Defense were once again formally resolved in the new law, these issues are far from settled. Much
more needs to be done to improve the statutory framework of the export control system. [FN96] | believe we can
build an even better system based on more realistic foreign availability determinations and greater emphasis on
multilateral international export controls. Also, we must take a more realistic ook at the performance of DOD in
this area.

*19 A. Defense Department Participation in Export Regulation

The basic assumption behind the idea that DOD should jointly review certain applications with Commerce is that
DOD has expert personnel and intelligence information that gives Defense greater insight into potential diversion
problems. Although that assumption makes sense in theory, we need to make sure it holdsin practice. DOD
should have review authority only if it can be demonstrated that the analysis of license applications by DOD
resultsin denial of applications that Commerce would have otherwise approved. Based on evidence gathered by
the House Subcommittee on International Economic Policy and Trade and my own investigations, | believe that
it has not been demonstrated that DOD review of exports to free world destinations adds to our nation's security.

Between 1979 and 1985, the Department of Defense reviewed 1,500 to 2,500 applications per year for proposed
exports to the Eastern Bloc and the Peopl€'s Republic of China. Under an informal arrangement with the
Commerce Department, Defense was also reviewing applications for exports of very high speed computers
destined for free world countries. During the debate over the 1985 Amendments, my own investigation of past
licensing practice failed to turn up any examples of applications that had been approved by Commerce but
rejected by Defense. Although DOD involvement did not appear to improve the quality of decisions, it certainly
affected their timing. For example, licenses referred to Defense for review in 1983 were delayed an average of
fifty two days. [FN97]

While no changes were made in the 1985 Act regarding the authority given to Defense, the President has directed
DOD by executive order to share responsibilities with the Commerce Department for reviewing applications for
certain exports to up to fifteen free world countries. [FN98] Again, the assumption behind the directive was the
same one that the Senate relied on in insisting upon a greater role for DOD: its personnel and intelligence
gathering capability could identify potential sources of diversion that Commerce would overlook.

Since the new procedures took effect, hearings have been held before the House Subcommittee on International
Economic Policy and * 20 Trade to determine how effective the DOD-DOC arrangement is. [FN99] At an April
1985 hearing, representatives of both agencies indicated that Defense had by then reviewed about 2,500
applications under the new system for free world exports. [FN100] | questioned the witnesses about whether any
case had been found in which Defense had identified a potential diversion that caused an application to be denied



that otherwise would have been approved. Both representatives said no. [FN101] Later, in October 1985, a
second hearing was held with a Commerce Department representative testifying. | questioned him about this
issue again. He stated that by then DOD had reviewed over 10,000 applications and in only one case did Defense
provide information to Commerce that caused adenia of alicense that might otherwise have been granted.
Interestingly, he also stated that during the same period DOD had recommended approval of forty five license
applications that Commerce subesequetly denied. [FN102]

Clearly, therole of the Department of Defense in reviewing applications for exports to the free world is almost
completely redunant. However, exporters pay the price of licensing delays, as the DOD review can add as much
as four weeksto processing time. Therefore, Congressis still confronted with weighing the impact of delays on
the competitive position of U.S. exporters against the value of DOD review that provides the same result as the
Commerce Department in over 99.99% of the free world applications. | believe that DOD participation in export
licensing should be limited to reviewing applications for proposed exports to Soviet-bloc countries.

B. Foreign Availability: The Reality of World Markets

The export controls do not safeguard national security if aforeign country can obtain compaable goods or
technology from a country other than the U.S. When the U.S. restricts the export of goods and technolgy freely
available from foreign sources, the export restrictions simply transfer economic opportunity and jobs from the U.
S. to other countries without achieving any national security objectives. [FN103] *21 Therefore, it is crucial that
the United States government make fast and realistic foreign availability determinations so that the availability
can be eliminated or the good or technology decontrolled.

The Export Administration Amendments Act of 1985 is only the latest part of along process increasing the
importance of the foreign availability concept. [FN104] The 1985 Act made some progress towards speeding up
the process by shortening some time limits [FN105] and establishing the Office of Foreign Vailability, [FN106]
but Congress must do more to guide and limit the President's wide discretion in making and vetoing foreign
availability determinations. Presidential discretion is necessary only when responding to unusua events on the
international scene.

The structure of the EAA [FN107] alows the President and the Secretary of Commerce wide discretion to
determine and act on foreign availability. [FN108] The standard that governs the determination of foreign
availability by Commerce is whether the good or technology is available from foreign sources in 'sufficient
guantity and comparable quality.' [FN109] Not only isthis 'standard’ extremely vague, it does not even assign the
significant risks of uncertainty by burdens of proof or persuasion. When uncertainty is as high asin foreign
availability determinations, the result is that the decisionmaker has wide discretion. For example, if Commerce
requires a high degree of proof of foreign availability for certain *22 controlled items, few findings of foreign
availability will be reached. On the other hand, if Commerce uses alower standard in other cases, more licenses
will be granted. This kind of discretion tends to weaken the idea of foreign availability as afactual question.
Instead, foreign availability ‘findings are inevitably imbused with tacit policy decisions.

In addition, the President has discretion to impose restrictions on exports for national security reasons even if
Commerce has determined that the good or technology is available from foreign sources. [FN110] In the face of
rapidly changing international events the President’s 'veto' power may be necessary to protect national security,
but in run-of-the-mill foreign availability casesit undermines the fact-based determinations required by the Act.



When the President has exercised his discretion to implement export controls on several occasions to safeguard
national security the effects of such actions on U.S. business have been overlooked entirely or regarded as
insignificant. We need to create a statutory framework that grants discretion to the President to override the fact
of foreign availability only in unusual circumstances.

The EAA as awhole may be too optimistic about our ability to deprive an adversary of technologies and goods,
even when those goods or technologies are not widely available. [FN111] When critical items are difficult to
obtain from other sources and the national security stakes are high, however, the chance of successis enough to
justify strict controls. But when goods or technologies are widely available, the invocation of 'national security'
asthe grounds for denying U.S. exports has a hollow ring. If the items really are available from other sources,
'national security' limitations do nothing for our security while making our exporters and our entire economy pay
the price. That iswhy it iscritical that we find away to limit Presidential discretion in this realm and turn toward
aregime of factual determinations of foreign availability.

C. Decontrol to COCOM Countres: Linking Export Controlsto International Agreements

The 1985 amendments decontrol 'low technology' exports to the COCOM countries. [FN112] Thisisasignificant
step forward in U.S. export policy toward low technology products, but more important, it represents an
important underlying trend in export policy.

*23 Prior to 1985, the U.S. relied primarily on the burdensome validated license system to prevent diversion of
sensitive goods from COCOM countries to communist countries by unscrupulous buyers. Under the new law, the
U.S. will rely more on a system of export controls administered by our COCOM allies to prevent diversion. The
decontrol of these products was made feasible by an accord reached with the COCOM countries which requires
them to tighten their export controls on such 'low' technology products as personal computers and
minicomputers. U.S. exporters can sell to COCOM buyers without concern for diversion because COCOM
buyers will not be able to export the goods to the Eastern Bloc without the scrutiny of the host COCOM country.

| believe that the U.S. should expand the role of international cooperation in regulating the flow of technology.
Our objective should be to create a Western free-trade community where no export controls exist between
agreeing countries but extremely rigorous controls are placed on products exported out of the community. We
can begin by negotiating new agreements with the COCOM countries which require them to tighten thier export
controls on other products. Then, we should expand this process to include negotiations with non-COCOM
countries so that exports to these countries may also be decontrolled. [FN113] The U.S. can expedite this process
by providing inducementsto our allies in the form of concessions on other trade issues. [FN114]

Coordination with our allies will also provide superior protection against diversion by making it more difficult to
circumvent our export controls. Without a coordinated system, unscrupulous buyersin friendly countries that
receive controlled items because they are not suspected of diversion can still divert without violating the export
laws of the host country. U.S. trade regulators are along way, both spatially and temporally, from future
diversions. Cooperative international regulations make every shipment of equipment across international borders
subject to on-the-spot review and decision by local authoritiesinstead of depending on hard-to- enforce domestic
re-export controls. Cooperative international export controls also help eliminate the tensions caused by
extraterritorial applications of U.S. export laws. [FN115]



*24 This approach is not without potential problems. The COCOM countries may not agree to implement the
strict export controls which we propose because they may oppose our foreign policy goals (the Siberian pipeline
fiasco comes to mind). Also, they may not agree with our determination of the proper level of export controls
necessary to maintain Western security. The current COCOM control list, for instance, has far fewer controlled
items than our Control List. Furthemore, if we institute a policy of relaxing export controls only in response to
increased controls by our allies, our alies might be tempted to shield their economies from our exports by
refusing to impose stricter controls. Thiswould force increased costs and delays on U.S. manufacturers, thereby
making our exporters less competitive.

Despite the potential for these kinds of complex problems, | believe that our best hope for increased economic
prosperity and enhanced national security liesin international cooperation. At present, the U.S. enjoysonly a
small qualitative lead over foreign producers of some types of computer software and microprocessors. [FN116]
In other products Western Europe and Japan are capable of producing technology equal to or better than
American technology. Recent Japanese advances in the development of super computers have ended aU.S.
monopoly in high performance computers. [FN117] These facts make it crucia that we increase cooperation with
our aliesin order to stem the flow of strategically important technol ogies to the Eastern Bloc. We must face and
overcome international coordination problems by creating a free-trade community within the free world.

V. CONCLUSION

Enforcement of national security controls on the export of U.S. technology will remain an important and
necessary obligation of the government. Problems will arise in the effective implementation of controls, but no
one can question the need for controls to prevent the Soviet bloc from obtaining critical technology. The EAA as
amended in 1985 has settled many policy questions and provided an improved export control system that benefits
both export-oriented businesses in the United States and our national security.

Nevertheless, we need to continue to critically examine current export policy. There are still many ways to
improve on the system; | have outlined several above. We can increase our nation's industrial competitivenessin
free world markets without decreasing national security by *25 diminishing the role of the Department of
Defense in the licensing process and by making and accepting more realistic foreign availability determinations.
And we can improve both our exporting ability and our national security by developing closer coordination of
export regulations with all our free world alies.

In the long term, international coordination is necessary for maintaining export controls that really work. But
more important, international cooperation in itself isthe best way to maintain our national security. The threat of
Soviet expansionism will diminish only when the free world stands together in economic strength and political
freedom, ready to welcome all the peoples of the world oppressed by poverty and totalitarian regimes.

[FNp] Member of the United States Houseof Representatives, 12th District of California. The author is especialy
indebted to Articles Editor Mark Ryland and the staff of High Technology Law Journal for their constructive
advice, research, and great patience in preparing this article.
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