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Abstract

The identifiability effect is the human propensity to have stronger emotions regarding
identifiable individuals or groups rather than abstract ones. The more information that is
available about a person, the more likely this person's situation will influence human decision-
making. This human propensity has biased law and public policy against environmental and
ecological protection because the putative economic victims of environmental regulation are
usually easily identifiable workers that lose their jobs, while the beneficiaries - people who avoid
a premature death from air or water pollution, people who would be saved by medicinal
compounds available only in rare plant and animal species, and future generations not subjected
to harmful changes in climate - are unidentifiable abstractions.

More fundamentally, however, this identifiability bias has helped create structural biases in legal
institutions against environmental and ecological protection. For example, the doctrine of
standing creates a bias against unidentifiable victims of environmental wrongs, because of the
obvious necessity of showing injury in fact to an identifiable party. Other legal concepts
common to a liberal legal tradition also serve to protect the interests of individuals - identifiable
individuals - against state action. This liberal conception of law underweights the rights of
unidentifiable individuals that are often beneficiaries of state action.

Importantly, this is not simply a variant of public choice theory. Many lawmaking decisions and
institutions harbor biases against unidentifiable individuals that are not explainable in monetary
terms. And importantly, this is not simply a variant of the availability heuristic. Identifiability is
more subtle and lasting than sensationalist media accounts of spectacular events that serve as
available heuristics. The identifiability bias in environmental law is based on a fundamental
human instinct, not a monetary one, and affects deeper decision-making processes.

* Associate Professor of Law, University of British Columbia Faculty of Law. The author thanks Robin Kundis
Craig, Joseph Feller, and Gordon Christie for their help and comments, and David Madani, Ida Martin, and Jeffrey
Yuen for their research assistance.
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INTRODUCTION

Consuming about half of the front page of the June 23, 2005 Globe and Mail newspaper
of Canada, was an up-close photo of a 41-year-old woman, hugging her 12-year-old daughter,
with an accompanying headline of "Breast cancer survivors fighting for new drug." The woman
is Ontario breast cancer patient Leslie Cowan, and the drug is Herceptin, a drug believed to have
novel breast cancer-fighting properties. But because Ontario's Health Minister had not yet
approved the use of Herceptin, it was not a drug treatment that the province would have paid for
under its public health care system at the time. So, as the article reported, Leslie Cowan was

seeking treatment in the U.S., which would cost her approximately $100,000 a year. Ms. Cowan
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was reported as saying "I will have to remortgage my home in order to receive cancer treatment
in the U.S.... I don't know if my kids will be able to go to college, but at least I'll be alive."!

The very next day, the Globe and Mail reported that the Ontario Health Ministry would
fast-track the review process so that Herceptin would become fundable by the province within a
few months. Health Minister George Smitherman was quoted in the article as saying "I'm a
human being like anybody else and I'm personally impacted by personal stories... [ have a very,
very keen personal sense of the degree to which this is a tremendously impactful decision point
for some women and many families in the province of Ontario.">

It certainly seems callous to take issue with the Health Minister's intervention. But one
wonders when George Smitherman jumped Herceptin to the top of the queue, what drugs were
pushed aside. Might there have been people who were hurt by this move?

One drug that might have been held up was Methotrexate, which was approved for
provincial funding in October, shortly after Herceptin's approval. Methotrexate is a curiously
versatile drug that is used in chemotherapy treatment for acute lymphoblastic leukemia (most
commonly children's leukemia), for autoimmune disorders such as rheumatoid arthritis, Crohn's
disease, and psoriasis, and ironically, for breast cancer.” Much is still unknown about
Methotrexate, despite a great deal of clinical study.4 Was a possible delay in the funding of
Methotrexate worth it? Quite possibly, but a rational inquiry would examine a variety of factors,
including the incidences of the diseases treated by Methotrexate and Herceptin, their

effectiveness in treating them, their incremental effectiveness relative to existing treatments, and

1 Lisa Priest, Breast Cancer Survivors Fighting for New Drug, GLOBE AND MAIL, June 23, 2005, at Al.
2 Lisa Priest, Ontario will fast-track breast cancer drug, GLOBE AND MAIL, June 24, 2005, at A9.
3 MedlinePlus.com, http://www.nlm.nih.gov/medlineplus/druginfo/medmaster/a682019.html (last visited

February 16, 2007); MedicineNet.com, http://www.medicinenet.com/methotrexate/article.htm (visited February 16,
2007); National Psoriasis Foundation, http://www.psoriasis.org/treatment/psoriasis/systemics/methotrexate.php
(visited February 16, 2007).

4 A Pubmed search (http://www.pubmedcentral.nih.gov/) turned up over 4700 medical journal articles
discussing Methotrexate.
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perhaps their cost. The week that Herceptin was approved, the Canadian Medical Association
Journal published an editorial questioning the wisdom of the province's approval, especially
given Herceptin's $148 million-per-year price tag.5

But the way that this story changed, in one day, the priorities of the largest provincial
health ministry in Canada, is much more important and subtle. This story, which focused so
intensely on Leslie Cowan and her family, illustrates how the identifiability of individuals
profoundly affects public policy and lawmaking. This story was decisively effective in
identifying Leslie Cowan and other breast cancer victims, and pushing their appeal to the top of
the agenda. What gets ignored, however, is the effect that this diversion of Health Ministry
resources might have had on people that might have benefited from Methotrexate, or other drugs
that were delayed in approval or study because of the fast-tracking of Herceptin. These
individuals were unconsciously shoved aside because they were less clearly identifiable to the
Ontario Health Minister.

This anecdote is, of course, only one example of a legal or policy decision that is affected
by the identifiability of stakeholders to some dispute. This article argues that environmental law
is an area of law and policy that is particularly susceptible to systemic bias due to stakeholder
identifiability. The problem is that the beneficiaries of environmental law tend to be less
identifiable than those that might be economically harmed by environmental law. The result is
that the identifiability effect works a consistent bias against the cause of environmental
protection, and in some cases, economic progress as well. Part I of this article describes the

identifiability effect, as developed by psychologists. Part II discusses how the identifiability

5 Elaine Carey, Do politics affect drug coverage?; Herceptin cited by CMAJ editorial Taxpayers must
foot costly bill Treatment costs for few are being borne by many; Herceptin case cited by CMAJ editor, TORONTO
STAR, August 19, 2005, at D2; Editorial, Genomics and Economics, 173(4) Can. Medical Assoc. J. 329 (Aug.
2005).
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effect impacts public debate over environmental issues. Part III sets out several examples of
environmental conflicts that have been affected by the identifiability of stakeholders. While Part
III describes specific instances of the identifiability bias affecting the outcome of environmental
conflicts, Part IV describes cases in which the identifiability bias has insinuated itself into the
very structure of law in ways that work to the systematic detriment of environmental protection.
Part V of this article discusses how the identifiability bias may be countered. Some cases are
discussed in which environmental advocates have been able to use the identifiability effect to
their advantage, finding a stakeholder group with interests that are coincident with an
environmental goal, and one that is somehow more identifiable than the economic victims of
environmental protection. While occasionally environmental advocates are able to tap into the
identifiability bias, this article argues that these cases are the exception, not the norm. This part
examines several legislative and administrative mechanisms that have reduced the identifiability
bias in environmental law and policy. These mechanisms curb the judicial and administrative
discretion that allows identifiability to creep into environmental-decision-making, and are the
key to more systemic reform that will keep the identifiability bias under wraps. Part VI

concludes with some summary remarks.

I The Identifiability Effect

Identifiability is the propensity for people to have stronger emotions regarding
identifiable individuals or groups rather than abstract, unidentifiable ones. Psychological
researchers have long known that the more information is available about a person, the more

memorable that person becomes, and the more likely that this person's situation will influence
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human decision—rnalking.6 Thus, we are more inclined to help or favor people that can be readily
seen or heard, than we are for more abstract, statistical victims. Charitable organizations have
known for a long time that people are more willing to lend aid to a cause with a vivid poster
child. The identifiability effect also seems to exist for punitive impulses — people seem more
willing to punish wrongdoers that they can identify, as opposed to those they cannot.” The
identifiability effect was, at least in earlier versions, a theory of a linkage between "vividness"
and intensity of conviction. As Nobel Laureate economist Thomas Schelling said in 1968, "the
more we know, the more we care."®

Research findings on identifiability clearly pose challenges to economic assumptions of
rationality. The identifiability effect also raises the problem that human decision-making and
public policy-making could be inconsistent across situations with different identifiability
characteristics, even if the situations are substantively indistinguishable. As psychological
researchers have pointed out,’ "Baby Jessica" McClure was trapped in a well for several days,
sympathetic media-watchers sent her family over $700,000 to assist with rescue efforts, enough
money that would have saved hundreds of childrens' lives if spent on preventative health care;'”
the North American Free Trade Agreement met with fierce resistance, and continues to be the

subject of criticism, because opponents could point to individuals in specific industries that were

likely to lose their jobs, while proponents could only argue that the additional economic

6. RICHARD NISBETT & LEE R0OSS, HUMAN INFERENCE: STRATEGIES AND SHORTCOMINGS 43-62 (1980).

7. Experimental situations have shown that research subjects have been more willing to punish misdeeds
carried out by more identifiable wrongdoers, even if given very modest identifiability markers, such as numbers.
Deborah A. Small and George Loewenstein, The Devil You Know: the Effects of Identifiability on Punitiveness,
Carnegie Mellon University working paper, available online at http://gsbwww.uchicago.edu/research/
workshops/behavioral/deb2.pdf (last visited April 20, 2005); George Loewenstein, Deborah A. Small, and Jeff
Strnad, Statistical, Identifiable and Iconic Victims and Perpetrators, Stanford Law School John M. Olin Program in
Law and Economics working paper no. 301, available online at http://ssrn.com/abstract=678281 (last visited April
20, 2005).

8 Thomas C. Schelling, The Life You Save May Be Your Own, __, Ch. __ in Problems in Public
Expenditure Analysis (S. Chase, ed., 1968).

9 The following examples were noted in Jenni and Loewenstein, supra, note 16, at 235-36.

10 Jenni and Loewenstein, supra, note 16, at 236.
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prosperity would create some unidentifiable jobs, somewhere.'" In the criminal law context, the
difference in a murder trial in which nothing is said or shown about the murder victim and one in
which the identity of the victim is prominently on display, may mean the difference between
acquittal and conviction,12 or, in the sentencing phase, the difference between life and death.'
Perhaps most troubling, the conscious use of identifiability as a rhetorical weapon in some
instances and not others, and for some causes and not others, will create an added impetus for
some causes and not others, an impetus that may not be warranted.

It is now an oversimplification to say that identifiability is merely a theory of "vividness."
The psychological explanations of identifiability have evolved over the last decade. What
exactly is the cognitive process that makes people more willing to help or punish? Is it truly just
an emotional link between the vividness of a person and our inclination to help or punish? In
addition to the vividness theory, recent experiments on the impulse to help have suggested three
other possible theories for the identifiability effect:

Certainty: Kahneman and Tversky's "prospect theory" posits that people overweight
certain outcomes relative to uncertain ones.'* As compared to statistical victims, identifiable

victims exist with 100% certainty, so that efforts to help such a person will definitely benefit a

11 Walter Goodman, TV By its very nature, can stack the deck, N.Y. TIMES, September 13, 1993, C20.

12 A recent case before the Supreme Court involved the question of whether it was inherently and critically
prejudicial for a murder victim's family to sit in the second row of the gallery wearing buttons that have on them the
victim's picture. Carey v. Musladin, 127 S. Ct. 649 (2006).

13 For some empirical evidence on the proposition that victim impact statements affect the likelihood of a
death sentence, see Edith Greene et al., Victim Impact Evidence in Capital Cases: Does the Victim's Character
Matter?, 27 J. APPLIED PSYCHOL. 145, 147-48 (1998); James Luginbuhl & Michael Burkhead, Victim Impact
Evidence in a Capital Trial: Encouraging Votes for Death, 20 AM. J. CRIM. JUST. 1, 5-6 (1995). The Supreme Court
has itself flipped on the legal question, holding in Booth v. Maryland, 482 U.S. 496 (1987), that victim impact
statements at the sentencing phase were inadmissible, but overruling that just four years later, in Payne v. Tennessee,
501 U.S. 808 (1991). For a lively scholarly exchange about the effects and the appropriateness of victim impact
statements, see, Susan Bandes, Empathy, Narrative, and Victim Impact Statements, 63 U. CHI. L. REV. 361 (1996);
Paul G. Cassell, Barbarians at the Gates? A Reply to Critics of the Victims' Rights Amendment, 1999 UTAH L. REV.
479 (1999); and Susan Bandes, Reply to Paul Cassell: What We Know About Victim Impact Statements, 1999 UTAH
L. REV. 545 (1999).

14 Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision Under Risk, 47
Econometrica 263 (1979).
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person. Identifiability in this sense, by eliminating the uncertainty as to whether someone truly
benefits, is the greater certainty that a tangible positive outcome will occur.”

Reference group: People overweight risks that are faced by a specific group or region,
because they conceive of risks more concretely in smaller groups. If risks are dispersed
throughout a larger population, people tend to underweight this risk relative to a risk that is faced
by a larger fraction of a smaller group, even if the number of people at risk is the same. So a
10% risk faced by 100,000 people will be viewed with more seriousness than a 1% risk faced by
one million people. Under this theory of identifiability people prefer to help identifiable victims
because the identification, in effect, creates a "reference group" composed entirely of the
identified victims.'® This effect can be empirically separated from the certainty effect."”

Ex ante vs. ex post: Once an event has occurred, people attach greater blame and
responsibility to the event and a victim's plight, providing greater impetus to the need to help.
People may thus feel more impelled to help someone once misfortune has befallen them, rather
than take preventative measures to help avoid the misfortune.'® Since identifiable victims
typically only become identifiable because the misfortune has occurred, people may be
expressing a desire to help people ex post, rather than ex ante.

The most recent experimental simulations seem to favor the "reference group" theory of

identifiability."” This is an important finding because it shows that the identifiability effect is not

15 Milton C. Weinstein, Donald S. Shepard & Joseph S. Pliskin, The Economic Value of Changing
Mortality Probabilities: a Decision-theoretic Approach, 94 QUARTERLY J. ECONOMICS 373, 374 (1980).

16 Karen E. Jenni and Geoge F. Loewenstein, Explaining the Identifiable Victim Effect, 14 J. OF RISK AND
UNCERTAINTY 238-39 (1997).

17 Deborah A. Small and George Loewenstein, Helping "A" Victim or Helping "THE" Victim: Altruism
and Identifiability, 26 J. OF RISK AND UNCERTAINTY 5, 7 (citing research findings in Jenni and Loewenstein, supra,
note 16) (2003).

18 Weinstein, et al., supra, note 15, at 374.

19 Supra, note 17.
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simply another version of the availability heuristic,” in which vividness merely makes examples
seem more familiar and "available" to people. The identifiability effect can be much more
subtle, tapping into cognitive processes that affect how people view the place of individuals and
groups within a larger society. That said, there is considerable overlap among all four of these
theories, and no disentanglement has been made so that one theory of identifiability has emerged.
For purposes of this article, it seems safe to conclude that whatever the cognitive process for
people feeling more strongly about identifiable persons than unidentifiable ones, the more
information we have about a person or group, and the more specific we can be about a person or
group, the more likely we are to help or punish.21 It is nevertheless useful to keep separate these
four specific theories of identifiability, as they help us recognize and analyze more specific
patterns of behavior.

From a rhetorical perspective, these experimental simulations confirm that which skilled
legal advocates already know: that invoking vivid images, and being more specific about people
rather than appealing to abstract notions, helps win arguments. Law professors are well aware of
the pedagogical value of using actual stories about real people to help illustrate a point.
Lawmakers, as well, most of whom are trained in these skills of persuasion, have frequently
drawn on identifiability as a rhetorical tool. In fact, the danger is that lawmaking has become

unduly influenced by the identifiability of stakeholders.

20 The availability heuristic is the propensity for people to overweight probabilistic outcomes in which they
have a readily available experience to relate to. Highly media-publicized events tend to serve as availability
heuristics. See, e.g., Christine Jolls, Cass R. Sunstein, Richard Thaler, A Behavioral Approach to Law and
Economics, 50 Stan. L. Rev. 1471, 1509-10 (1998).

21. Even small amounts of information, such a number that identified but did not name a victim, made
research subjects significantly more likely to aid victims. In one study, a group of research subjects were given $10
to begin with. At random, the $10 was taken away from half of the subjects. The half retaining their $10 were
asked if they were willing to give up some of their $10 to aid those that had lost theirs. Their willingness to do so
was highly correlated with the amount of information they had about the person or persons losing their $10. Even a
small amount of information, such as a number that represented a specific person, boosted willingness to pay, as
compared with a situation in which no information at all was available about a victim. Small and Loewenstein,
supra, note 17.
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IL. The Identifiability Bias in Environmental Law

The identifiability effect poses special problems for environmental law and policy, such
that it consistently biases lawmaking against environmental and ecological protection. While
environmental debate is hardly alone among hot-button topics in eliciting emotionally-charged
public debate, environmental law is particularly vulnerable to behavioral anomalies that are
tapped by identifiability-oriented arguments. Emotional arguments that emphasize the economic
hardship of identified individuals or groups tap into heuristic processes that cause an over-
weighting of the costs of environmental protection, and under-weighting of the benefits of
environmental protection. This creates a bias against the enhancement of environmental quality
or ecological protection. Emotional appeals, from both environmental advocates and skeptics of
environmental regulation, bring these biases to the fore, essentially substituting an emotional
intensity meter for a rational means of making environmental decisions. In part because of the
identifiability effect, those arguing for greater environmental quality or ecological protection on
the basis of emotional appeals will generally lose this contest.

Consider a typical debate over a typical proposed environmental or ecological law that
tightens some standard, at some economic cost, or over an existing law that regulated parties
believe is unduly restrictive. Detractors of the law will be able to point to specific individuals or
specific communities that will supposedly lose their jobs or their way of life if the proposed law
becomes law, or complain that the existing law is overly protective of the environment.”> Of
course, these claims are often exaggerated by affected industries. But more to the point, these

putative economic victims of environmental protection are highly identifiable to most people.

22 President George H.W. Bush campaigned for re-election in 1992 on a platform of reforming the ESA,
stating that the issue was one of "jobs versus owls." M. Wines, Bush, in Far West, Sides With Loggers, NEW YORK
TIMES, September 15, 1992, p. A25.
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Moreover, these victims are often romanticized — loggers, ranchers, farmers, fishers, as rugged
frontiersmen, and mineworkers and factory workers as noble laborers — and are thus strong
attractors of sympathy from lawmakers and the general public. The same Globe and Mail that
gave Leslie Cowan her fame also featured on the front page of its August 19, 2005 British
Columbia section, a huge photo of ruddy-faced 67-year old fisher Mike Forrest, who was going
to suffer because of the planned closure of the Pacific salmon fishery. The article tells us that

Mr. Forrest

"invested $350,000 in an aluminum boat in the 1990s for salmon fishing. He said he
believed federal politicians who promised that a reorganization of the Pacific salmon
fisheries would ensure the livelihood of those who kept their federal fishing

licences...But that's not how things worked out."*

This story was long on the life of Mike Forrest, a third generation salmon fisher ("'My dad did

m

this, my grandfather did it. This is who I am, what I'm about.""), and remarkably bereft of any
mention of the collapse of the Pacific salmon that necessitated closure,”* nor, incredibly, of the
long-suffering aboriginal fishers and their legally superior rights to fish for Pacific salmon.”
Nevertheless, the Canadian Department of Fisheries and Oceans opened up a consultation

process in the Fall of 2005 which resulted in a number of meetings with the Commercial Salmon

Advisory Board (the fishers' organization) lasting into 2006, before finally limiting the Fraser

23 Robert Matas, Fish Season to Get the Hook, GLOBE AND MAIL, August 19, 2005 at S1.

24 Associated Press, Population Numbers May Doom Salmon: Scientists, Analysts Believe Pacific Salmon
Could Become Extinct, MSNBC, online at http://www.msnbc.msn.com/id/9239431/.

25 Emily Walter, R. Michael M'Gonigle, and Celeste McKay, Fishing Around the Law: the Pacific Salmon
Management System as a Structural Infringement of Aboriginal Rights, 45 MCGILL L.J. 268 (2000).

26 Department of Fisheries and Oceans, Fisheries Management, Pacific Region, Fishery Notice,
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River salmon fishery to a nominal four-fish-per-day catch for the 2006 season after all.>’ An
entire year was lost to attending to the economic needs of the Fraser River salmon fishers.

Of course, the Globe and Mail is hardly alone in serial sensationalism — examples abound
in which a tension is deliberately created between environmental protection and the economic
health of some identifiable group of individuals, with the obvious media preference for reporting
on the latter.”® More significantly, Congressional lawmakers have become extremely skilled at
using the identifiability effect to dramatize the plight of their constituents,” momentarily

crowding out everybody else that may have a stake in the outcome of an environmental conflict.

27 The fishery area in question, the Fraser River, suffered large declines in sockeye salmon runs in 2004
and 2005, leading to the proposed and slowly implemented fishing restrictions. The limits are online at
http://www.pac.dfo-mpo.gc.ca/recfish/Tidal/area29 e.htm#Salmon.

28 See, e.g., Tom Pelton, Suit Threat Frustrates Hog Farmers; Environmentalists Target Bay Pollution,
BALTIMORE SUN, Jan. 22, 2007, at 1A (highlighting the plight of pig farmers whose manure is causing water
pollution in the Chesapeake Bay); Lisa Leff, Company Town Carved From Old Growth Faces Uncertain Future,
Assoc. Press, December 27, 2006 (describing uncertainty facing company logging town that is being sold because of
decreased logging opportunities due to environmental restrictions); Joe Wojtas, An Old Fleet Under a Dark Cloud,
N.Y. TIMES, Aug. 18, 2002 (describing in detail the economic dislocation of the Portuguese immigrant fishers of
Stonington, Conn.); Timothy Egan, Hook, Line and Sunk, N.Y. TIMES, December 11, 1994 ("Clenching a knife in
his teeth, fingers bloodied from a long night wrestling squid and a new net that cuts to the bone, Tony Demelo
finishes up his chores in the port where Herman Melville learned how to swear. The morning light has chased away
the prostitutes and the drug dealers who roam the cobbled streets of New Bedford's waterfront district, bartering in
Portuguese. Nearby, commuter traffic carries workers with soft hands and clean clothes to office towers in
Providence and Boston.").

29 In just looking at the issue of grazing on public lands, for example:

Michael Byrne, President, Public Lands Council, Testimony before Senate Energy and Natural

Resources Subcommittee on Public Lands and Forests Regarding Grazing Regulations Review and Oversight, 2005
WLNR 15423431 (September 30, 2005) (complaining that Wild and Scenic River designations has caused
dislocation in the cattle ranching industry that depends on federal grazing permits — "More than 50 operations ran
cattle along the subject area of the Donner und Blixen, Owyhee, and Malheur Rivers, involving hundreds of people
if you consider that each operation often consisted of several different families. Elimination of these ranch
operations means the elimination of a way of life that has been in place for generations in many cases.")

"[U]nfortunately, what happens out there is ... the national Sierra Club, Earth First, and by the way, most
of these are headquartered not in this area, they are headquartered back here in the East, primarily in Washington
D.C., who come into this area and try and dictate... the policies of their special interests on the management of these
Federal lands.. The kind of impact that it has is, it drives our ranching communities [out].... And these families, and
again look at my in-laws, David and Sue Ann Smith, we can still see the cabins where their grandparents came and
homesteaded in that area. And they are very dependent frankly upon multiple use of Federal land. So is everybody in
Meeker, Colorado. So is everybody in Grand Junction." Statement of Rep. Scott Mclnnis, 144 Cong. Rec. H2803-
01, H2805 (May 5, 1998).

"I don't think people understand that ranching is the economic backbone for many rural communities in the
West... when you kill the ranching industry-you also kill Main Street. I believe a disproportionate increase in a fee
could do just that, and ... would have devastating repercussions for the rancher and the community...." Statement of
Sen. Byron Dorgan (arguing against an increase in grazing fees for grazing on federal lands) 142 Cong. Rec. S2397-
01, S2407 (March 20, 1996).
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Even if the identified groups are quite large, advocates on their behalf have succeeded in
reducing the reference group size so that the group is at least more identifiable than the reference
group of beneficiaries — all of the rest of us.

In stark contrast to the identifiability of those who are economically harmed by
environmental regulation, the beneficiaries of environmental protection are mostly
unidentifiable. Air pollution and water pollution and environmental exposure to toxic substances
claim many victims, resulting in the premature death of many and sickening many others.*
Consider this: air pollution from coal-fired power plants alone are estimated to cause 30,000
premature deaths in the U.S. every yealr,3 ! the equivalent of approximately one fully-loaded 747
jumbo jet crashing into a mountainside every week.”> How many weeks of a jumbo jet crashing
would we tolerate before we would completely ground air traffic, or at least undertake heroic

measures to make air travel safer? Imagine, then, that we knew ahead of time which 30,000

30 For a general discussion on the health effects of air and water pollution, see, Robin Kundis Craig,
Removing the "Cloak of a Standing Inquiry": Pollution Regulation, Public Health, and Private Risk I the Injury-in-
Fact Analysis, __ CARDOZO L. REV. __ (forthcoming, 2007).

31 A consulting firm, Abt Associates, which has contracted with the EPA and a number of environmental
organizations, estimated in 2000 that coal-fired power plants accounted for roughly 30,000 premature deaths each
year. Abt Associates, The Particulate-Related Health Benefits of Reducing Power Plant Emissions, Exhibit 6-3,
Estimated PM-Related Health and Welfare Benefits Associated with Air Quality Changes Resulting from the
REMSAD-Based "All Power Plant" Scenario (2000). This figure has been cited on numerous occasions, and over
time, seems to have withstood the barrage of electricity industry attacks on Abt Associates and the study. See, e.g.,
Sen. James Jeffords, Lessons From a Clean Air Listening Tour, Congressional Rec. S1516 (February 24, 2004)
online at http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?dbname=2004_record&page=S1515&position=all;
Sen. Ron Wyden, Wyden Back Clean Air Legislation, June 26, 2002, url =
http://wyden.senate.gov/media/2002/06262002 cleanair.html; American Lung Association, State of the Air: 2004,
url = http://lungaction.org/reports/sota04 protecting?.html; William S. Becker, Executive Director, State and
Territorial Air Pollution Program Administrators, Association of Local Air Pollution Control Officials, Testimony

Before Senate Appropriations Committee, April 19, 2005, online at
http://www.4cleanair.org/SenateTestimony0405.pdf, and before House Energy and Commerce Committee, April 21,
2004, online at

http://energycommerce.house.gov/reparchives/108/Hearings/04212004hearing1252/Becker1942.htm; Bernard L.
Cohen, The Nuclear Power Advantage, url = http://www.npcil.nic.in/nupower_voll3 4/npaavol4.htm..

32 There are many models of Boeing's 747, but a common one, the 747-400, carries 524 passengers in a 2-
class configuration. http://www.boeing.com/commercial/747family/pf/pf 400 prod.html. 524 passengers dying
once a week would yield 27,248 deaths per year.
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people would die in the upcoming year from air pollution — is it not conceivable that we would
undertake similarly heroic measures to reduce air pollution?

The epidemiology of air pollution has developed into a science that establishes very
strong links between air quality (especially the concentration of fine particulate matter) and
health outcomes, and has withstood the barrage of industry assault.”> But however conclusive
the statistical link between air pollution and health outcomes, none of the millions of those
sickened nor tens of thousands dying from air pollution can actually trace their injuries or deaths
to a specific source of pollution, or to even pollution generally. As a result, the prospective
victims of air pollution may never be identified to anybody, and will remain abstract, weak
attractors of sympathy, and systematically under-represented.

To add another dimension to this problem, the identifiability of persons decreases
dramatically as one looks to the future. It has never been a secret that future generations are
frequently and systematically shortchanged in a wide variety of public policies. We demand
income tax cuts that drive budgets into deficit and mortgage our childrens' future, so that we

have higher current disposable income.* Despite an overwhelming consensus on the need to

33 Event studies have tracked fluctuations in pollution, in particular particulate matter, with health
outcomes. Changes in health outcomes have been studied in the presence of events that change pollution levels, such
as a strike at a local steel mill, C. Arden Pope III, Joel Schwartz, M. Ransom, Daily Mortality and PM;, pollution in
Utah Valley, 42 Archives of Environmental Health 211 (1992); a ban on coal sales, L. Clancy, P. Goodman, H.
Sinclair, and Douglas W. Dockery, Effect of Air Pollution Control on Death Rates in Dublin, Ireland: an
Intervention Study, 360 Lancet 1210 (2002); and new restrictions on the sulfur content of fuel oil, A.J. Hedley, C.M.
Wong, T.Q. Thach, T.H. Ma S. Lam, H.R. Anderson. Other, more statistically robust studies tracked the health
outcomes of large groups of individuals over long time periods. These “cohort,” or panel data studies, have been the
focus of several rulemakings, and have been heavily scrutinized. C.Arden Pope III, Michael J. Thun, MM
Namboodiri, Douglas W. Dockery, John S. Evans, Frank E. Speizer and C.W. Heath Jr., Particulate air pollution as a
predictor of mortality in a prospective study of U.S. adults 151 AM. J. RESPIRATORY AND CRITICAL CARE MEDICINE
669 (1995); and Douglas W. Dockery, C. Arden Pope III, Xiping Xu, John D. Spengler, James H. Ware, Martha E.
Fay, Benjamin G. Ferris, Frank E. Speizer, An Association Between Air Pollution and Mortality in Six U.S. Cities,
329 New England Journal of Medicine 1753 (1993). See also, F. Laden, et al., Reduction of Fine Particulate Air
Pollution and Mortaility, 173 Am. J. of Respiratory and Critical Care Medicine 667 (2006).

34 Former Congressional Budget Office Director Robert Reischauer, who served under both Presidents
George H. W. Bush and Clinton, was quoted in a New York Times article as lamenting the continued failure of
Congress to deal with a looming budget crisis over the costs of Medicare and Social Security: "The long-term
budget crisis appears so distant that it's going to be very hard to get politicians excited about it this year.... The
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reduce gasoline consumption and reduce pollution from cars and trucks, we resist gasoline taxes
because they would reduce our current disposable income.” This resistance has easily trumped a
nearly universal belief among economists that a higher gasoline tax is the most effective and
efficient way to reduce gasoline consumption.3 6

There is no sharper illustration of the human propensity to dramatically discount the

welfare of future generations than the world's abject failure to deal with the problem of climate

change. Although awareness of climate change and momentum for climate change legislation

economy is strong, and the deficit seems to be at manageable levels right now. No one wants to risk popular support
by doing something courageous." The article describes how Congressional Democrats badly wish to overturn
President Bush's budget and be seen as balancing the federal budget, but have limited options given that they are
afraid of the political ramifications of ending the President's tax cuts, which expire in 2010. Stephen Weisman,
Democrats Face Limits in Changing Bush's Budget, N.Y. TIMES, February 6, 2007, Al.

35 See, e.g., Richard Simon and Mary Curtius, GOP Fears Gas Price Anger May Spill Over, L.A. Times,
August 25, 2005). A New York Times/CBS poll conducted in 2006 asked if respondents generally favored an
increase in gas taxes; 85% said they would oppose it, while 12% said they would favor an increase. Respondents
were more receptive to a gasoline tax if it would reduce global warming, but if the tax was as much as $2.00, 87%
said they would again oppose it. The poll results are available online at
http://www.nytimes.com/packages/pdf/national/20060228 poll results.pdf.

Writer T.C. Boyle wrote an op-ed in the New York Times purportedly "confessing" to being a gas hog.
He wrote of his commute between his Santa Barbara home and the University of Southern California where he
teaches:
"That's the conundrum out here in the land of the automobile. We'd like to do our bit for the environment — and out-
of-control gas prices awaken in us a fervent desire to save at the pump ... but when Monday comes, we need our
cars.... My commute to the University of Southern California is an unholy 200 miles round-trip and it consumes
time and fuel. I drive a powerful sports car because of the burning need to subdue and outrace all those other
commuters, and ... I make it alone and I make it as expeditiously as I can, with little thought for what it is costing,
on every level." T.C. Boyle, To Pump or Not to Pump, N.Y. TIMES, April 30, 2006 at __.

36 Economists so universally favor "Pigouvian" taxes to reduce pollution externalities, a list of citations
would be pointlessly voluminous. A recent Wall Street Journal survey of 60 economists found that of the 47
respondents, 40 favored a fossil fuel tax as a way to reduce greenhouse gas emissions. E&E News PM, Climate:
Economists Favor Fossil Fuels Tax to Spur Alternatives — Survey, February 8, 2007. An especially important
Pigouvian tax is a gasoline tax. Economists such as politically diverse as New York Times columnist Paul
Krugman, who has spent virtually every column in the past four years criticizing the Bush Administration, and
Gregory Mankiw, who served as President Bush's Chief Economic Advisor, favor a higher gasoline tax. Nobel
Laureate Joseph Stiglitz was President Clinton's Chief Economic Advisor, recently called for a global carbon tax,
justifying such a tax by saying "[t]here is a social cost to emissions, and the common environmental tax would
simply make everyone pay the social cost. This is in accord with the most basic of economic principles.” Joseph
Stiglitz, A New Agenda for Global Warming, Economists' Voice 3(7) (2006), online at
http://www.bepress.com/cgi/viewcontent.cgi?article=1210&context=ev. A gasoline tax has been favored even by
the arch-libertarian Grover Norquist, who favors the shifting of tax burden from income taxes to consumption taxes
such as gasoline taxes. Robert H. Frank, A Way to Cut Fuel Consumption That Everyone Likes, Except the
Politicians, N.Y. Times, Feb. 16, 2006 at C3.
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grows even in the U.S." and Australia®™ — the two holdouts from the Kyoto Protocol — it is easy
to forget that we have been aware of the risks of climate change for decades.” In 1978,
Congress passed the National Climate Program Act,*® which required the President to establish a
program to "assist the Nation and the world to understand and respond to natural and man-
induced climate processes and their implications.”41 In 1987, Congress passed the Global
Climate Protection Act,42 which required, among other things, the establishment of a National
Climate Program Office, which would develop and carry out national policy on climate change.*
Of course, neither law imposed any binding obligations on anybody to do anything about climate
change. Senator Timothy Wirth's 1988 National Energy Policy Act, however, called for, among
other things, a reduction of carbon dioxide emissions by 20 percent below 1988 levels by the
year 2000, energy efficiency regulations on all buildings, and the development of coal
liquification and carbon dioxide recovery from coal-fired power plants.** Testifying in favor of

the law was Dr. Stephen H. Schneider, the Stanford climatologist and author of the 1984 book

37 Felicity Barringer and Andrew Revkin, Measures on Global Warming Move to Spotlight in the New
Congress, N.Y. TIMES, January 18, 2007 at Al (describing how the 110th Congress appears to be more apt to move
forward with climate change legislation); Darren Samuelson, Climate: Global Warming a 'Sleeper' in Midterm
Election — Zogby poll, Greenwire, November 17, 2006 (showing that concern with global climate change played a
role in the Democratic Party gains in the 2006 midterm elections). Even President George W. Bush has finally
acknowledged the need to address climate change, in his state of the union address on January 23, 2007, his first
reference to global climate change in his six years in office. Darren Samuelson, Six years in, Bush gives warming
his State of the Union debut, Energy & Environment Daily, January 24, 2007.

38 Greenwire, Climate: Strong majority of Australians want Kyoto ratified — poll, October 20, 2006 (on file
with author) (reporting that seventy percent of Australians polled favored Australian ratification of Kyoto). By
some reports, this has caused Prime Minister John Howard, a staunch opponent of Kyoto ratification, to become a
"convert." Selina Mitchel and Cath Hart, Howard a climate convert, The Australian, January 25, 2007, available
online at http://www.theaustralian.news.com.au/story/0,20867,21119912-601.00.html.

39 A 1979 National Academy of Sciences report stated that "[w]e now have incontrovertible evidence that
the atmosphere is indeed changing and that we ourselves contribute to that change. Atmospheric concentrations of
carbon dioxide are steadily increasing and these changes are linked with man's use of fossil fuels and the
exploitation of the land." Carbon Dioxide and Climate: A Scientific Assessment, Report of an Ad Hoc Study Group
on Carbon Dioxide and Climate, Climate Research Board, National Research Council (1979), available online at
http://www.atmos.ucla.edu/~brianpm/download/charney_report.pdf.

40 92 Stat. 601 (1978).

41 Id, § 3.

42 101 Stat. 1407; 15 U.S.C. §§ 2901 et seq. (1987).

43 Id, § 2904.

44 S. 2667, a summary of which is available at http://thomas.loc.gov/cgi-
bin/bdquery/z?d100:SN02667: @ @ @ L&summ2=m&




DRAFT - April 30, 2007 - DRAFT

The Coevolution of Climate and Life, and one of the early scientists warning of climate change.
His explanation of global climate change was met by then-Senator Bill Bradley's remark "[t]hat
answer would not be understood by any of my constituents who would be faced with higher
electricity rates in order to deal with the situation or higher gasoline prices ..."* With the
identifiability of his constituents affecting one of the Senate's most reliable environmentalists, it
is no wonder that Senator Wirth's bill died.

Today's environmental champions are not much better. Jack Layton, the leader of
Canada's federal New Democratic Party, the most environmental of the four federal parties, is on
record as being a strong supporter of the Kyoto Protocol.* Layton has been sharply critical of
the other political parties' attempts to reduce greenhouse gas emissions in Canada as being
insufficient and weak.*’ Incredibly, however, when gasoline prices spiked in the aftermath of
Hurricane Katrina in 2005, Layton called for gasoline price regulation. Layton argued that high
gasoline prices are "affecting people in their daily lives ... [and] affecting small businesses," and
that it "isn't fair to Canadians who have to budget around gas prices or cannot rely on adequate
public transit systems."48 Perhaps this is just politics. But it is a remarkable disconnect between
Layton's public position on climate change and the one happenstance that induced Canadians to
drive less and purchase fuel-efficient vehicles for the first time in decades. But Layton's tortured

position is made possible by the identifiability of those Canadians suffering from high gas prices.

45 Stephen H. Schneider, Global Warming 26-27 (Sierra Club Books, 1989).

46. See, e.g., Jack Layton on Climate Change Accountability Act, New Democratic Party Press Releases,
February 5, 2007, online at http://www.ndp.ca/page/4892.

47. Layton has criticized the current Administration of Prime Minister Stephen Harper for its refusal to act
on climate change, boasting that it "forced Harper's flawed 'Clean Air Act' into an all committee for a full re-write.
The NDP has tabled 15 tough amendments, challenging Parliament to adopt a plan for immediate action to combat
global warming and to meet Canada's Kyoto targets." Also, when current Liberal Party leader Stephane Dion
Layton was Environment Minister, Layton wrote an open letter to Dion criticizing the then-governing Liberal
government for its weak plan to reduce greenhouse gas emission. Printed in OTTAWA CITIZEN, Feb. 16, 2005,
available online at http://www.ndp.ca/page/1307 (last visited September 9, 2005).

48. Mike Adler, Layton Seeks Gas Price Probe, Inside Toronto.com, August 26, 2005, online at
http://www.insidetoronto.ca/to/beaches/story/2996097p-3473080c.html (last visited September 9, 2005).
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And again, under a reference group theory of identifiability, these people need not be named
individuals with their photo splashed across the front page a major newspaper — all that is
required is to reduce the reference group size to one that people can better identify.

To be sure, the rhetoric of much opposition to environmental and ecological protection is
expressed in terms of economic costs. Many debates about environmental and ecological
protection are characterized by discussion about the economic costs of such measures, rather
than references to specific individuals and groups of people. However, the rhetoric of economic
costs is only powerful because of its traceability to actual people. Even as President Bush and
other Republican opponents of greenhouse gas regulation express concern about the costs of

complying with imposing limits on greenhouse gases,” they made it clear that the costs were

n50 nS1

those that would be suffered by "our families and our workers,"” and "American businesses.
The inclusion of the words "our" and "American" are not accidental.” They reflect conscious
attempts to convey the message that costs don't just accrue anywhere, they accrue in identifiable
individuals. On the day that the Intergovernmental Panel on Climate Change released its fourth
and most recent assessment of the science of climate change,” Energy Secretary Samuel

Bodman reiterated the Bush Administration's position that "the imposition of a carbon cap in this

country would may lead to the transfer of jobs and industries abroad that do not have such

49 President Bush's opposition to mandatory limits to greenhouse gas emissions in the U.S. has been based
upon his stated concern that it will hurt the U.S. economy. Justin Blum, Senate Rejects Greenhouse Gas Limits,
WASHINGTON POST, June 25, 2005, A8.

50 Id. (""My first priority is protecting our families and our workers," said Sen. Christopher S. Bond (R-Mo.).
The amendment, he added, 'will hurt our families, hurt our nation's energy security, drive jobs overseas...."")

51 CBS News, Big Business Pushes Bush on Carbon Caps, January 23, 2007, online at
http://www.cbsnews.com/stories/2007/01/23/business/main2387501.shtml?source=RSSattr=HOME 2387501
(describing how Bush has "refused in the past to enact legislation that would impose mandatory caps on carbon
emissions, claiming the move would hurt American business.").

52 Similarly, in Canada, when a motion was passed in the House of Commons calling for steep cuts in
greenhouse gas emissions, Labor Minister Jean-Pierre Blackburn said, "If we took drastic measures to the point that
companies had to close, that would not be right." Reuters, Canada House Backs Steep Emissions Cuts, N.Y. TIMES,
February 15, 2007 (on file with author).

53 Intergovernmental Panel on Climate Change, Climate Change 2007: the Physical Science Basis (2007),
available online at http://www.ipcc.ch/SPM2feb07.pdf (hereinafter 4th IPCC Assessment).
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carbon calps."54 Again, conspicuously absent is mention of the many, many potential victims and
costs of climate change.55

It would thus be a mistake to say that an economic debate has replaced an emotional
debate about the victims and beneficiaries of environmental regulation. Cost-benefit analysis has
become a well-established practice in federal environmental regulation, having been the subject
of an executive order in every administration since the Reagan administration, including
President Clinton's.”® But the many sloppy references to the costs of regulation, without
consideration of the benefits of regulation, are not cost-benefit analyses. Cost-benefit analysis
requires a sober look at both sides of the ledger.57 The fixation on the costs of environmental
protection, as a rhetorical tool, is still an appeal to sympathies for people that are more
identifiable than those people that would be helped by environmental protection.

This article is written from an anthropogenic point of view. For every environmental or
ecological problem, I assume that there are human interests involved, even if the connection

appears tenuous. While the preservation of rare and endangered species raises significant moral

questions, it also implicates human welfare. The collapse of ecosystems due to the extinction of

54 Darren Samuelson, Climate: Bush Officials Insist No Change is Coming on GHG Caps, Greenwire,
February 2, 2007, www.greenwire.com.

55 Not to be outdone, the counter-argument by Senator Joseph Lieberman, who along with Senator John
McCain sponsored a bill to limit greenhouse gas emissions, warned "[t]he real losers here are our children and
grandchildren, who, if we don't act soon, are going to inherit a planet that is not going to be as hospitable as the one
we were given by our parents and grandparents.” Supra, note 49.

56 President Clinton's Executive Order 12866 modified the requirement but did not abandon cost-benefit
analysis. 58 FED. REG. 51735 (1993). President Reagan: Executive Order 12291 (1981). President George H.W.
Bush continued carrying out Executive Order 12291, and President George W. Bush has continued carrying out
Executive Order 12866.

57 Judge Richard Posner has recently dedicated the better part of a book to a cost-benefit analysis of
climate regulation, concluding somewhat informally that regulation is badly needed. RICHARD A. POSNER,
CATASTROPHE: RISK AND RESPONSE (Oxford, 2004). The most recent and probably the most authoritative analysis
is the Stern Review on the Economics of Global Climate Change (hereinafter "Stern Review"), conducted by the
Treasury of the United Kingdom, which concluded that failure to act would amount to losing 5-20% of GDP
forever, whereas taking actions to avoid climate change would cost less than 1% of GDP, Stern Review, Summary
of Conclusions at 1, online at http://www.hm-
treasury.gov.uk/media/999/76/CLOSED_SHORT _executive_summary.pdf.
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some keystone species58 may ultimately have very important human consequences, whether it be
the loss of an important pharmaceutical resource,” or the loss of important ecosystem services,
or just the loss of a recreational or aesthetic resource