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I. INTRODUCTION

Riskin’s introduction of mindfulness?! to new audiences is a valu-
able contribution. It has all the virtues of an hour-long helicopter
tour of a Hawaiian island: it offers a quick overview of the most sen-
sational and distinct features. Like the best guides, Riskin crisply
describes how he learned about mindfulness, how his teachers de-
scribed mindfulness to him, and how an increasing number of law-
yers and educators (including ourselves) have used mindfulness in
our work. As in the best of such tours, one is left excited to learn
more.

In particular, one wants to know more about the enticing claims
Riskin makes that mindfulness may make lawyers healthier, hap-
pier, and better negotiators. Riskin suggests meditation will make
lawyers happier people and better negotiators based on what we will
classify as mood effects (the improvement of mood due to meditation),
mood-success effects (the association of more successful negotiation
with better moods), awareness effects (due to seeing things in more
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effective ways) and freedom effects (the ability to make choices due to
seeing things in more effective ways). These are important claims,
and they are supported by personal experience, traditional medita-
tion teachings, and scientific study. We agree mindfulness may bring
many of these benefits. In addition, forms of meditation other than
mindfulness, including concentration practices like transcendental
meditation, may also offer at least some of the same benefits. In
short, while we agree mindfulness meditation may help many law-
yers and negotiators, we also think that Riskin’s introduction may
also help launch new efforts to craft meditation training that further
exploit what psychological theory and empirical study show about
psychology, negotiation, and meditation.

II. Not Just MINDFULNESS: THE PROMISES OF MEDITATIONS

Meditation involves shifting our mind’s focus from its habitual
objects—like plans, wishes, and thoughts—to some other object.2
Riskin quickly describes one common path taught in the United
States: a focus solely on one’s breath in and out, gradually expanding
to other senses (one’s bodily sensations, thoughts, and so on). Other
meditation schools focus on different objects: visualizing a pleasant
sight like a beach, certain sounds like the traditional om sound, cer-
tain words or “mantras” as used in the popular Transcendental Medi-
tation series. These meditation paths and meditation objects differ
for at least two reasons.

First, even when teachers want students to get the same effects,
they often find that different people work best with different objects
of meditation. Some differences are cultural, like the shift in Ben-
son’s relaxation response from focusing on Sanskrit mantras to focus-
ing on a single number.? Other differences are more individualistic.
To take an extreme case, one prominent meditation teacher reports
he cannot focus on his breath because it brings up traumatic memo-
ries of when he was abused as a child.* In more mundane ways,
traditional meditation teachings recognized particular kinds of medi-
tation objects might better fit some individuals, like the simplicity of
meditation on food for children or the changing stains in cloth for
those less intelligent in some way.5 Partly to fit such different reac-
tions, one successful program using meditation with persons who

DANIEL GoLEMAN, THE MEDITATIVE MIND 2 (1977).

HeRBERT BENSON, THE RELAXATION RESPONSE (1975).

GaviN HarrisoN, IN THE Lap Or THE BuppHA 131 (1994).

Joseph Goldstein, The Buddha’s Sacred Journey, in VoIcEs oF INsIGHT 9, 20-
21 (Sharon Salzberg ed., 1999).
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have abused drugs gives clients options to follow their breath, use a
mantra, or count their breaths, later introducing other aspects of
mindfulness meditation.®

Second, different instructions in meditation sometimes suggest
different meditation objects because they have different goals. Mod-
ern psychologists and scientists have not simply lifted the teachings
and practices of Buddhist retreat centers in Asia and transplanted
them into stress-management clinics, drug treatment programs, and
classes to prevent the relapse of depression. Instead, they have
shifted the particular objects of mindfulness to fit these different con-
texts. When Buddhist teachers wanted meditators to overcome what
Buddhism taught were the dysfunctions of seeking happiness from
pleasant experience, it made some sense to pick meditation objects
like “decaying corpses: for example, a bloated corpse, a gnawed
corpse, a worm-infected corpse, etc. . . .. ”7 Such objects fit contempo-
rary negotiators a great deal less!

Third, health scientists (be they psychologists, psychiatrists, or
trained otherwise) sometimes adapted not just the objects of medita-
tion but also the crucial background teachings. Riskin describes in-
sights about how materialism does not bring happiness, and
intensive meditation retreats often involve similar background teach-
ings in the form of evening dharma talks.® Likewise, meditation clas-
ses, like those of the well-studied and successful Kabat-Zinn classes
on “mindfulness-based stress reduction,” also involve teachings, such
as lessons on stress.? Programs that use meditation to treat addic-
tion, depression, and self-destructive behavior also often include par-
ticular education and skills components.1® Traditional meditation
retreats regulate eating to promote meditation, such as limiting food

6. See G. Allan Marlatt, Cognitive Assessment and Intervention Procedures for
Relapse Prevention, in RELAPSE PREVENTION: MAINTENANCE STRATEGIES IN THE TREAT-
MENT OF ADDICTIVE BEHAVIORS 241 (G. Allan Marlatt & Judith R. Gordon eds., 1985).
In a similar way, the well-studied Kabat-Zinn programs allows individuals to focus on
physical sensations while lying down, on the breath and other objects while seated, or
on physical movements during yoga stretches. JoN KaBaT-ZINN, FuLL CATASTROPHE
LivinG: UsiNnGg THE WispoM oF Your Bopy aND MIND 10 FACE STrESS, PAIN, AND ILL-
NEsS (1990).

7. GOLEMAN, supra note 2, at 7.

8. See, e.g., JOSEPH GOLDSTEIN, THE EXPERIENCE OF INSIGHT: A SIMPLE AND DI-
RECT GUIDE To BuppHIST MEDITATION 17 (1987) (compiling such talks). Indeed, one of
Riskin’s regular teachers, Flickstein, includes in his guide to meditation a lengthy list
of “insights” that meditation will bring about. MATHEW FLICKSTEIN, SWALLOWING THE
RivER GaNGES: A PracTicE GUIDE To THE PaTH oF PuriricaTion 70 (2001).

9. KaBAT-ZINN, supra note 6, at 248-52.

10. See ZINDEL V. SEGAL ET AL., MINDFULNESS-BASED COGNITIVE THERAPY FoOR DE-
PRESSION 52 (2002) (describing how researchers modified the Kabat-Zinn mindfulness
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in the afternoon. Similarly, one treatment for borderline personality
disorder (often characterized by self-destructive behavior) includes
training in mindfulness and guidance about appropriate food and
sleep.1?

And yet, despite some variation in meditation objects and back-
ground teachings, the programs still share several common features.
At a first level, disparate mindfulness practices emphasize recogniz-
ing rather than reacting. For instance, programs for depression may
focus on recognizing thoughts that lead to depression,!? drug addic-
tion programs may focus on recognizing the “cravings” that fuel ad-
dictive behavior, and stress management programs may focus on
recognizing the fears that any pain will never end. Each program
emphasizes that individuals can recognize and experience impulses
without acting on them: wel3 can recognize the beginning of cata-
strophic thoughts before they spiral into a cycle of rumination and
depression,* we can recognize craving rather than going out to buy
heroin,'® and we can recognize the physical symptoms of fear without
concluding disaster is inevitable.1®

program “to deal with themes of preventing depression relapse”); id. at 96-98 (repro-
ducing background materials given to participants in mindfulness program for de-
pression); id. at 203-05 (illustrating how class discussed specific list of recurrent
thoughts that persons prone to depression often have). Likewise, Tara Bennett-
Goleman uses dysfunctional schemas as an object of meditation. See TaAra BENNETT-
GoLEMAN, EMoTioNaL ALcHEMY: How THE MIND CAN HeEAL THE HEART 9 (2001).

11. MarsHA M. LiNEHAN, COGNITIVE-BEHAVIORAL TREATMENT OF BORDERLINE
PersonaLITY DisorDER 150 (1993).

12. SEGAL ET AL., supra note 10, at 6.

13. We use “we” advisedly. It would be easy enough to write instead of how ther-
apists apply mindfulness to treating various “them’s” depressives, addicts, and
borderlines. Instead, both mindfulness and much contemporary psychology recognize
all of us may have mixes of various impulses. See generally SEGAL ET AL., supra note
10, at 56 (emphasizing that those trying to teach mindfulness for depression should
themselves have their own meditation practice).

14. See SEGAL ET AL., supra note 10.

15. A leading text on treating addiction makes this mental noting explicit:

The key ingredient in this intervention process is to teach the client to accu-
rately label the urge when it occurs; one practical method is to suggest that
the client make a brief mental notation whenever the response occurs (i.e., to
note to oneself, “craving response” or “urge response”).

Marlatt, supra note 6, at 241.

16. LINEHAN, supra note 11, at 145 (“Learning to describe requires that the indi-
vidual learn not to take her emotions and thoughts literally—that is, as literal reflec-
tions of environmental events. For example, feeling afraid does not necessarily mean
that a situation is threatening to one’s life or welfare.”)
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At a second level, mindfulness emphasizes observing rather than
judging.}” Implicitly or explicitly, mindfulness often draws on some
version of what Joseph Goldstein calls “non-identification”: we do not
identify ourselves with merely one of our many changing and compet-
ing impulses, be it an impulse to take drugs or think of the worst.'8
In explaining how meditation helps prevent people with histories of
depression from spiraling into depression again, Teasedale and his
colleagues suggest that “a patient’s perspective on thoughts and feel-
ings of worthlessness might change from one in which they are exper-
ienced as the ‘reality by which I am condemned’ to one in which they
are experienced more as ‘passing thoughts and feelings that may or
many not have some truth in them.””*® Or, one might mindfully stop
before washing one’s hands five times to note, “It’s not me, it's OCD
[obsessive-compulsive disorder].”20

To complicate matters, however, not all successful meditation
programs draw on mindfulness. Instead, many meditation paths in-
stead emphasize fixing on a particular object, be it breath, a particu-
lar color, a mantra, or a religious figure. In such concentration
practices, whatever the object, “the meditator’s attentional strategy
is to fix his focus on a single precept, constantly bringing back his

17. As Riskin notes, the insight tradition heavily emphasizes non-judgment. Lin-
ehan’s use of mindfulness meditation for those with borderline personality disorder
alludes instead to Zen practice. LINEHAN, supra note 11. See also JoHN KABAT-ZINN,
WHEREVER YoU Go, THERE You ARE (1994); JEFFREY M. SCHWARTZ WITH BEVERLY
BeYETTE, BRAIN Lock: FREE YOURSELF FROM OBSESSIVE-COMPULSIVE BEHAVIOR 11,
215-16 (1996) (observing that mindfulness is also like the advice of economist Adam
Smith, who taught that people should try to view their lives as if they were impartial
spectators).

18. JoseEPH GOLDSTEIN, INSIGHT MEDITATION: THE PRACTICE OF FREEDOM (1993).
Although Goldstein yokes this idea to Buddhist concepts of no-self, other authors tie
the idea to disparate Western thinkers. See, e.g., Mark EpsTEIN, GoiNg ON BEING:
BuppHisM AND THE WAy OF CHANGE, A PosITIVE PsycHOLoGY FOR THE WEST (2001)
(discussing how the author’s practice of therapy draws on both Freud and Buddhism);
CARL JuNG, Phenomenology of the Self, in THE PorrTaBLE Junc 139, 145 (Joseph
Campbell ed., 1971) (noting that “dark aspects of the personality” that remain uncon-
scious are the shadow of a person).

19. John D. Teasdale et al., Metacognitive Awareness and Prevention of Relapse
in Depression: Empirical Evidence 6 (December 2001) (unpublished manuscript; on
file with author). See also Judith Gordon, Harm Reduction Psychotherapy Comes QOut
of the Closet, 4 In SESSION: PSYCHOTHERAPY IN PrAc. 69, 75 (1998) (“[Wle would never
expect that depression or anxiety could be entirely eliminated: A single depressive
thought or episode would never be considered a failure of the individual or the
treatment.”).

20. SCHWARTZ, supra note 17, at 7.
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wandering mind to this object.”?! It is worth keeping such concentra-
tion practices in mind because, as discussed in the next section, stud-
ies show they deliver many of the same benefits as mindfulness.
Such concentration practices also match aspects of what many, in-
cluding Riskin, describe as mindfulness practices. Many programs,
including those offered to lawyers and law students that Riskin de-
scribes, include some periods of pure concentration practices. In part,
the concentration works best to quiet the mind so one may engage in
mindfulness; otherwise, one may be easily overwhelmed by one’s
thoughts, images, and emotions.22

III. EmPpPIRICAL SUPPORT FOR VARIETIES OF MEDITATION

The good news is that veterans of various meditation programs
show some improvement in mood, including those that emphasize
mindfulness (like Kabat-Zinn’s) and those that emphasize concentra-
tion (like transcendental meditation). In particular, veterans of both
programs report fewer symptoms of depression and anxiety in the
last week or two.23 '

This link between meditation and improved mood fits a larger
emerging psychological framework. Many psychological theorists
now trace many psychological problems to the habitual avoidance of a
wide range of disturbing internal and external experiences.24 Such
avoidance includes everything from over-stimulating oneself with
distractions, suppressing thoughts and emotions, abusing sub-
stances, eating too much, eating too little, and generally restricting
one’s activities. Moreover, other research on physical health links
avoidance with worse outcomes for heart disease, cancer, and HIV.25
In principle, mindfulness aspects of meditation allows one to replace

21. GOLEMAN, supra note 2, at 105.

22. Id. See also FLICKSTEIN, supra note 8, at 43. As at the retreats for lawyers
and meditators, mindfulness instructors often include more specific concentration
meditations designed to bring about other states of mind, such as meditations on lov-
ing-kindness or friendly feeling. See Riskin, Contemplative Lawyer, supra note 1, at
65 n.272. More fundamentally, mindfulness meditation itself can be understood as a
kind of concentration practice as well. In the insight tradition of mindfulness medita-
tion, one pays attention only to whatever most dominates one’s attention at that time:
sometimes, this may be the breath, sometimes thinking, sometimes emotion, and so
on. See FLICKSTEIN, supra note 8, at 43.

23. SEGAL ET AL., supra note 10.

24. Steven C. Hayes et al., Experiential Avoidance and Behavioral Disorders: A
Functional Dimensional Approach to Diagnosis and Treatment, 6 J. oF CONSULTING &
CuinicaL PsycHoL. 1152 (1996).

25. Tracy J. Mayne, Negative Affect and Health: The Importance of Being Ear-
nest, 13 CoaNITION AND EMOTION 601 (1999).
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avoidance with a technique to experience negative thoughts and
events without being consumed by them.

In contrast, concentration techniques may be thought to seem to
resemble the very avoidance associated with worse psychological and
physical outcomes; they shift concentration away from problems to a
specific subject. However, the success of concentration exercises in
improving mood may be consistent with another approach to mood:
one might hypothesize that mood is naturally positive if negative ef-
fects, (or what Buddhists call “hindrances”), like stress do not occur.
Thus, concentration techniques may allow one to overcome these neg-
ative effects and return to a “natural” positive mood after a period of
concentration.26

But there are two important caveats. First, meditation does not
mean every individual is in a better mood at all times. A meta-analy-
sis of seventy-five scientific studies on meditation shows that 62.9%
of meditators experienced some negative side-effects, including “re-
laxation-induced anxiety and panic; paradoxical increases in tension;
less motivation in life; boredom; pain; impaired reality testing; confu-
sion and disorientation; feeling ‘spaced out’; depression; increased
negativity; being more judgmental.”??” Meditation teachers them-
selves recognize that those who meditate mindfully will notice peri-
ods of better moods and periods of worse moods.?® Based on our own
experience, we agree such periods often fade away, and that medita-
tion generally enriches the lives of most who practice regularly.

Second, even when meditation does reduce negative mood, this
reduction in negative mood does not entirely track the majority of
studies on mood in negotiation. Although some studies show negative
mood increases some bad habits in negotiation, like anchoring,??
much research instead associates positive mood with success at a
whole range of higher level cognitive activities, from negotiations by

26. See, e.g., SHARON SALZBERG, A HEART As WiDE As THE WORLD: STORIES ON
THE PATH OF LOVING-KINDNESS 4 (1999).

27. Alberto Perez-De-Albeniz & Jeremy Holmes, Meditation: Concepts, Effects
and Uses in Therapy, 5 INTL J. PsycHOTHERAPY 49 (2000), available at http:/
www.trancenet.org/research/2000perezdealbeniz.shtml.

28. Indeed, they note that, in the short-run, many people may experience new
negative feelings when they begin to see all the thoughts and feelings they had previ-
ously overlooked or even avoided. See, e.g., JAcK KORNFIELD, A PaTH WitH HEART 72
(1993).

29. Galen Bodenhausen et al., Sadness and Susceptibility to Judgmental Bias:
The Case of Anchoring, 11 PsycHoL. Sc1. 320 (2000) (showing that sad persons were
more subject to the anchoring bias).
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business students to quicker diagnoses by professors of medicine.30
Some studies on mood and negotiation also focus on very short-term
mood, like the brief buzz from a funny video or pleasant scent.3! But
the meditation studies focus more on medium-term moods (such as
the last week or two) and negative moods (such as symptoms of de-
pression and anxiety).32 We do not mean to exaggerate this gap: re-
ducing the number of persons in medium-term negative moods may
very well also reduce the presence of dysfunctional negative moods in
the short-term and may very well increase the chances of positive
moods in the short-term.33

In contrast to these complex findings, existing research more
neatly shows that both regular concentration and mindfulness medi-
tation are associated with greater awareness. Thus, even if medita-
tors will not always have the kinds of positive moods associated with
negotiation success, they may have the awareness of their own mood
to recognize how it may affect their negotiating. Although psycholo-
gists do not refer to “seeing clearly” as meditation teachers may, nor
to awareness effects as we do, they use the related concept of cogni-
tive flexibility to measure how well people can develop different op-
tions and solutions.3¢ Other researchers have shown that both
concentration practices like transcendental meditation and varieties
of mindfulness training are associated with relatively abstract mea-
sures of cognitive flexibility, including a structured word-production
task and an unstructured creative mental activity task.3> The idea
that mere concentration can lead to greater flexibility deserves some
explanation. According to meditation teachers and Buddhist philoso-
phy, the mind naturally is relatively flexible but various hindrances,

30. Roderick Kramer et al., Self-enhancement Biases and Negotiator Judgment:
Effects of Self-Esteem and Mood, 56 Orc. BEHav., & Hum. DEc. Proc. 110 (1993) (busi-
ness students); Alice Isen et al., The Influence of Affect on Clinical Problem Solving,
11 MepicaL DecisioN MakING 221 (1991) (doctors).

31. Kramer et al., supra note 30 (funny video); Robert A. Baron, Environmentally
Induced Positive Affect: Its Impact on Self Efficacy, Task Performance, Negotiation
and Conflict, 20 J. or AppLIED Soc. PsycHoL. 368 (1990) (scent).

32. See, e.g., SEGAL ET AL., supra note 10.

33. Our own pilot research with law students in negotiation classes shows that
those with higher levels of symptoms of depression early in the semester were more
likely to have higher degrees of short-term negative mood before any given
negotiation.

34. Matthew M. Martin & Rebecca B. Rubin, A New Measure of Cognitive Flexi-
bility, 76 PsycHoL. Rep. 623 (1995).

35. Charles N. Alexander et al., Transcendental Meditation, Mindfulness, and
Longevity: An Experimental Study with the Elderly, 57 J. or PErsoNaLiTY & Soc.
PsycHoL. 950 (1989).
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