







All rights reserved


The Role of Law and Politics in the Negotiations 

Over the International Criminal Court
David Wippman*
Cornell Law School


In July 1998, after years of preparatory work and five weeks of intensive negotiations, 120 states voted in Rome to approve a treaty intended to establish the first ever permanent International Criminal Court (ICC).  The United States, joined by only six other states, voted against the treaty.  Moreover, despite President Clinton’s eleventh-hour decision to sign the treaty, the United States continues to oppose it, even as almost all of the United States’ closest allies have ratified the treaty or are moving towards ratification.


This outcome was not pre-ordained.  The United States, under President Clinton, was predisposed to support efforts at creating an international criminal court.  Such a court was consistent with the Clinton Administration’s overall attitude toward human rights and accountability for human rights abuses, and with U.S. support for the two existing war crimes tribunals.  In 1994, the International Law Commission (ILC) produced a draft statute for the International Court, the culmination of years of work undertaken at the request of the United Nations General Assembly.  This draft statute, which included a “gate-keeper” role for the United Nations Security Council, helped trigger an official commitment from the Clinton Administration to support in principle the ICC project.  


The ILC draft attracted numerous comments and criticisms from states and non-governmental organizations (NGOs) alike.  These comments and criticisms were reflected in the draft consolidated text that formed the basis for the 1998 Rome negotiations, but which left open all of the important and contested issues.  As the negotiations in Rome began, the United States had reason to believe that its views would attract enough votes to produce a treaty the United States could support, if not ratify.  But when the Rome negotiations ended, the United States felt compelled to vote against the treaty, joined only by China, Iraq, Israel, Libya, Qatar, and Yemen.


It may be possible to explain this outcome largely in terms of traditional accounts of state pursuit of material interests, along the lines of conventional realist analyses of international law and politics.  But such an explanation would be unsatisfactory in several important respects.  For realists, international law and legal institutions such as the ICC are created by powerful states to further their political purposes.  In this case, the largest and most powerful states – the United States, China, India and to some extent Russia – all opposed the treaty adopted in Rome. 


More importantly, the entire enterprise of creating the ICC does not fit comfortably within the realist framework.  States wishing to maximize their freedom of action internally and internationally in general have an interest in insulating their conduct from any authoritative external review and assessment.  Even if such assessments cannot be enforced in the conventional sense, a decision by a respected international tribunal that a state’s action (undertaken by nationals acting in accordance with official policy) is illegal, or worse, criminal, threatens to undermine international and domestic support for the action at issue.  From this standpoint, it is not surprising that the Nuremberg, Yugoslavia and Rwanda tribunals were all imposed on particular states by other states whose own actions would not be subject to scrutiny. But the Rome treaty potentially subjects nationals from all states to scrutiny and possible criminal prosecution.  An interest-based analysis can account for this outcome in part, but only in part.


Similarly, a neo-liberal institutionalist analysis, which sees states as rational actors in pursuit of efficient means to realize individual and collective interests, captures only part of what transpired at Rome.  To some extent, the Rome treaty was motivated by a desire to solve collective action problems and to reduce the transaction costs inherent in establishing ad hoc tribunals.  But the Rome treaty was driven even more fundamentally by a desire on the part of many participants in the negotiations to develop and stabilize norms of legitimate behavior by states and non-state actors.  As suggested in the introduction to this volume, rationalist analysis works best in areas where states can plausibly be seen to have clear, preexisting material interests; it does not work well in explaining the creation of institutions such as the ICC that are driven in significant part by normative as well as material impulses.


A more complete understanding of what transpired in Rome requires consideration of the “reasons for action” of the various actors involved, including both states and NGOs.  In particular, it requires consideration of how actors’ interests and identities interacted to produce positions on particular contested issues.  Further, it requires consideration of the context of the negotiations, which drove actors to frame their positions in ways compatible with the overall enterprise of creating a quintessentially legal institution.


This chapter attempts to explain the outcome in Rome by examining the arguments made by the United States and other countries on the key contested issues, and the role of law and politics in the formulation and resolution of those arguments.  If politics is understood broadly, to encompass, as suggested by the editors of this volume, purposive and identity-constitutive forms of reason and action as well as those based on material interests, then the outcome in Rome was determined by politics. This was necessarily so, since international law (whether considered as a body of rules or a process of decision making) does not provide clear answers to the key contested issues.  Whether to confine the court’s initial jurisdiction to genocide, war crimes and crimes against humanity (the eventual majority position) or to include such other crimes as drug trafficking, aircraft hijacking, and terrorism, whether to require Security Council authorization for the initiation of investigations and prosecutions or to confer that power in addition on an independent prosecutor and on the individual state parties, whether to adopt a broad jurisdictional scheme or a narrow one, are all questions of institutional design that are not susceptible to resolution through simple application of preexisting legal principles. 


 But it is incomplete, both theoretically and descriptively, to say that law did not control the contested issues at Rome.  Many issues were not contested precisely because they were viewed by the Rome delegates as largely if not wholly controlled by preexisting law.  Moreover, even the contested issues were not negotiated in a vacuum.  The parties to the Rome negotiations understood that they were creating a legal institution – a criminal court with a defined jurisdiction over specified crimes and with formal procedures for the initiation and conduct of investigations, the indictment and trial of alleged offenders, and the sentencing and incarceration of those convicted. This effort took place against – and could only make sense within – the larger context of existing international law and institutions.   Because international law has its own “language of justification,” much of the negotiations in Rome took the form of legal arguments.  These arguments were deployed in support of the interests of the particular actors making the arguments, but the process of invoking and pursuing legal argumentation in turn helped shape the range of possibilities viewed as permissible and the content of the final agreement in particular and distinctive ways.  Moreover, these legal arguments were also shaped by competing general conceptions of what legal institutions and rules should look like and what role international law and institutions should play in international affairs. In turn, those competing general conceptions were shaped by the actors’ conceptions of their interests and their identities.


In this sense, law and politics were inseparable at Rome; each shaped the other. The forms of argumentation, though, were distinct. Legal arguments took the form of claims about what international law requires or should require as a legal system.  They enabled actors to press positions through nominally disinterested invocation of accepted principles agreed to in other contexts and in advance of the Rome negotiations.   By contrast, political arguments took the form of claims about what would or would not advance the interests of particular actors. They did not appeal to previously agreed upon principles.  Both kinds of arguments were often made simultaneously.  For example, arguments on whether the Court should exercise jurisdiction over nationals of states that did not ratify the treaty creating the Court sometimes relied on explicit appeals to political interests (e.g., powerful states, particularly the United States, will not support or accept a Court with jurisdiction over non-party nationals) and sometimes on equally explicit appeals to what international law does or does not permit (e.g., treaties cannot bind non-party states). 


The two kinds of argument were seen as different in kind, with varying applicability depending on the issue and the determinacy of existing law with respect to that issue.  From the standpoint of the participants, legal arguments on some issues held the potential, at least in theory, to be dispositive.  The U.S. contention that the Rome treaty could not bind non-party states was one such argument.   Delegates to the Rome conference did not dispute the existence or validity of the legal rule relied on by the United States; rather, they denied the accuracy of the U.S. premise that the Court’s exercise of jurisdiction over non-party nationals would amount to binding non-party states to treaty obligations they had not accepted.  Implicitly, it was generally accepted that if the U.S. premise were valid, the legal rule governing non-party states would control even if contrary in this instance to the preferences of most states.  By contrast, arguments about the proper relationship between the Court and the UN Security Council were understood to be predominantly political, with no argument inherently dispositive and everything at least potentially open to bargaining.


On some issues, legal arguments joined political arguments as possibly 

persuasive but not controlling.  For example, many delegates urged that the definition of crimes to be included within the court’s jurisdiction track existing international law as closely as possible, for reasons of clarity, consistency, and efficiency, values important to most legal systems.  In addition, many participants in the negotiations favored or opposed proposed articles on the basis of their perceived fit with particular conceptions of the role of international law and international legal institutions in promoting a particular vision of international order.  Thus, an expansive jurisdiction for the Court has been supported as necessary to an effective criminal court and attacked as a form of judicial overreaching; similarly, the United States has variously been urged to support the proposed Court as a means to bolster international law generally or to oppose it as an intrusion on sovereign decision making inappropriate for a still primitive international legal order.


In an effort to assess the role of and relationship between law and  politics in the ICC negotiations, this paper examines the major issues dividing the United States from the large majority of states that voted to adopt the ICC statute.  In particular, the paper examines the arguments made with respect to the role of the Security Council in referring cases to the Court, the scope of the Court’s jurisdiction, and the function of complementarity, as well as the identity and interests of those making the arguments.  The paper also examines the systemic arguments made for and against U.S. support for the ICC. 

This review of the Rome negotiations supports the view articulated in the introduction to this volume that politics are driven by normative as well as material concerns, and that law is both a product of – and constitutive of – this multifaceted politics.  In the context of the ICC, the arguments of both supporters and critics of the proposed new Court evinced a combination of normative, material, and identity-based concerns.  Ultimately, those concerns reflected fundamentally divergent conceptions of the role of international law and legal institutions in international relations, with Court supporters generally seeing international law as a means to constrain national politics and advance a human-rights-oriented conception of international society, and critics expressing skepticism about both the efficacy and desirability of using international law in that way. 

I.  THE ROAD TO ROME


Modern efforts to create an international criminal tribunal date back to the end of World War I, when the victorious states made a half-hearted and ultimately unsuccessful effort to try the German Emperor.  It was not until after World War II, however, that the first modern international criminal tribunals were established at Nuremberg and Tokyo.  The prosecution of German and Japanese war criminals by these tribunals is commonly celebrated as a turning point in the history of international law – from that moment on, states and individuals were on notice that those who commit genocide, crimes against humanity, or war crimes could be held individually accountable, even if they were acting in the service of their governments.  But though the Nuremberg and Tokyo tribunals rejected arguments of “victors’ justice,” the tribunals clearly furthered the national interests of the states that had created them.  Among other things, the prosecution of senior Japanese and German war criminals helped justify the allied war effort and the occupation and restructuring of Germany and Japan.


Efforts to create a permanent international criminal court after Nuremberg were sporadic and, until Rome, inconclusive. In 1948, the U.N. General Assembly promulgated the Convention on the Prevention and Punishment of the Crime of Genocide, which declared genocide a crime and envisioned its future prosecution in a to-be-created international penal tribunal as well as in national courts.  In addition, the General Assembly asked the International Law Commission “to study the desirability and possibility of establishing an international judicial organ for the trial of persons charged with genocide or other crimes over which jurisdiction will be conferred upon that organ by international conventions.”
  The ILC also began work on a Draft Code of Offenses Against the Peace and Security of Mankind, which was intended to serve as the equivalent of a domestic criminal statute that an international penal tribunal might apply.


On the recommendation of the International Law Commission, the General Assembly in 1950 established a Committee on International Criminal Jurisdiction and directed it to prepare a draft statute for an international criminal court.
   The Committee submitted an initial draft in 1951, which was revised by a second Committee in 1953.  The attempt to create a Court then entered the legal equivalent of suspended animation.  Efforts to complete the Draft Code of Crimes, once thought vital to the work of a permanent international criminal court, ran aground on the rock of aggression.  States could not agree on a definition, and even though the General Assembly finally adopted a definition in 1974, the controversy effectively derailed efforts to create a court.
  Thereafter,  the forward momentum generated by revulsion at the Holocaust began to dissipate, and Cold War tensions blocked any further progress for more than fifteen years.  


In 1989, as the Cold War came to a close, interest in a permanent international criminal court revived.  Trinidad and Tobago, heading up a group of sixteen Caribbean and Latin American states seeking a mechanism to address their own difficulties in prosecuting narcotics traffickers, resuscitated the issue in the General Assembly.
  At their request, the General Assembly instructed the ILC to resume its work on an international criminal court.  


The ILC’s efforts acquired greater urgency with the outbreak of war and “ethnic cleansing” in the former Yugoslavia.  In 1993, the UN Security Council voted to establish an ad hoc international criminal tribunal to prosecute genocide, crimes against humanity and war crimes arising out of that conflict.  That tribunal provided a helpful model for, and a strong impetus to, the continuing work of the ILC.  Most important, the creation of the Yugoslavia tribunal demonstrated that the legal and political obstacles long standing in the way of an international penal tribunal could be satisfactorily overcome.
  In 1994, the ILC submitted a draft statute for a permanent court to the General Assembly, and recommended that an international conference be convened to adopt the statute by treaty.
  The General Assembly established an Ad Hoc Committee on the Establishment of an International Criminal Court to consider the ILC’s draft statute, and then a Preparatory Committee to incorporate comments from states and other interested parties into a consolidated draft text.  The Preparatory Committee completed a draft consolidated text in April 1998, paving the way for a United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court,  held in Rome from June 15 to July 17, 1998.


The draft statute developed by the International Law Commission in anticipation of the Rome negotiations based the jurisdiction of the proposed court largely on a limited state-consent regime. In 1992,  a Working Group of the International Law Commission suggested that the Court should be a part-time “flexible and supplementary facility” that would give states parties an alternative to trying offenders in national courts or extraditing them to another state.
  The ILC envisioned a court that could be called into service periodically on an as-needed basis. At the time, the proposed jurisdictional authority of the Court was very limited, in keeping with the prevailing view that few if any states would sign on to a Court that could prosecute their nationals without their consent.


Over the next two years, the Working Group prepared and refined a draft statute that expanded the powers of the Court but retained a focus on creating an institution that would try cases when national court jurisdiction might be unavailable or ineffective.  The ILC produced a comprehensive draft text in 1993, and then modified it in response to concerns expressed by the United States and other major powers.
  The revised 1994 draft, which helped trigger the U.S. commitment to support the enterprise of creating the ICC, contained a series of provisions that rendered prosecutions opposed by the United States or other members of the Security Council unlikely.  


First, under the ILC draft, only states or the UN Security Council could initiate prosecutions.  By contrast, the Rome treaty permits the prosecutor to bring cases on his or her own authority (albeit subject to the approval of a Pre-trial Chamber) based on information from any source, including NGOs.  Since states have historically been extremely reluctant to initiate human rights complaints against other states in judicial fora, the change made in Rome sharply increases the likelihood of prosecutions being taken against the will of powerful states.  Second, the ILC’s jurisdictional scheme was significantly narrower than that contained in the Rome treaty. For the court to exercise jurisdiction over crimes against humanity or war crimes, the ILC draft statute required either a referral by the Security Council or the joint consent of the state on the territory of which the crime was committed and the state with custody over the accused.   The statute contained a more liberal jurisdictional provision for genocide.  Under the ILC’s proposal, the Court could exercise jurisdiction on the basis of a referral by any state party that was also a party to the Genocide Convention, on the theory that the Convention expressly contemplates referral of genocide cases to an international penal tribunal.  By contrast, the Rome statute permits the Court to exercise jurisdiction over any of the covered crimes if either the state on whose territory the crime was committed or the state of the accused’s nationality consents.  Third, the ILC draft contained an “opt-in provision”: states would be permitted to ratify the Court’s statute while specifying which (if any) covered crimes they would accept as within the Court’s jurisdiction.  The Rome statute permits ratifying states to opt out of the Court’s jurisdiction over war crimes only, and then only for a period of seven years.  Fourth, the ILC draft contains a potentially preclusive role for the UN Security Council: “No prosecution may be commenced under this Statute arising from a situation which is being dealt with by the Security Council as a threat to or breach of the peace or an act of aggression under Chapter VII of the Charter, unless the Security Council otherwise decides.”  While this provision is ambiguous, it could be construed to mean that any time the Security Council is seized with a situation (which any Security Council member can do by placing the issue on the Council’s agenda), the Court could not proceed with a prosecution against the wishes of a veto-wielding permanent member.  By contrast, the Rome statute provides only that the Security Council can decide to suspend a prosecution for a renewable twelve-month period, a decision which any permanent member can veto.  


Overall, critics of the ILC’s draft feared, with good reason, that it would limit the Court to prosecution only of cases referred to it by the Security Council.  It is the kind of draft a realist might expect: one that sharply constrains the authority of the court and renders it largely unable to bring cases against the wishes of the most powerful states.  The United States, though critical of various aspects of the draft, found it sufficiently attractive to warrant President Clinton’s commitment in principle of U.S. support for a permanent court.   What is surprising is the extent to which the treaty adopted in Rome departs from the ILC model by giving more authority to the court (in the person of its prosecutors and judges) at the expense of all states, including the major powers.


From the standpoint of the United States, the move away from the ILC model went too far, too fast.  In effect, the United States wanted a standing court that would alleviate the political, financial, and logistical difficulties of creating criminal courts ad hoc, as the Security Council was forced to do with Yugoslavia and Rwanda.  In other respects, though, the United States wanted a court that would operate much as the two existing tribunals have: by adjudicating atrocities in situations referred to it by the UN Security Council.  For continuing to pursue this much more limited vision, one not coincidentally permitting the United States and other permanent members of the Security Council to control which situations the court could consider, the U.S. was the target of much criticism in Rome and afterwards. 


In the few years following promulgation of the ILC’s 1994 draft, debate continued within the various subsequent Preparatory Committee meetings over all of the issues that were to be hotly contested in Rome.  As a result, the 1998 draft consolidated text that served as the basis for negotiations in Rome contained hundreds of items in brackets, with multiple options still under consideration on all of the key issues.  Many of the U.S. proposals in Rome reflected an effort to achieve an outcome not unlike that envisioned in 1994.  In this, the United States was ultimately unsuccessful.


The reasons for the surprising outcome in Rome are many and varied.  They include, among others, the extraordinary organization and effort of an army of NGOs; the cohesion of the treaty’s supporters and the fragmentation of its critics; the resentment many countries feel regarding the power of  the UN Security Council and the United States in particular; and the political appeal a court to combat atrocities holds for European and other like-minded countries with human-rights oriented foreign policies, as well as for countries in transition from “dirty wars” and periods of internal conflict. Overall, to understand the move from the 1994 ILC vision to the 1998 Rome vision of the ICC, it is necessary to consider the positions taken by the various actors, especially the United States, the relationship between those positions and the interests and identity of the actors espousing them, and the nature and form of the arguments made for and against particular aspects of the proposed Court. 

II. LAW, POLITICS, AND PERSUASION IN THE ICC NEGOTIATIONS


The structure of the arguments in Rome was determined in part by the lawmaking nature of the enterprise in which the participants were engaged. It was also determined by the identity of the actors participating in the negotiations, and the way in which they went about defining their interests.

1.  Legal Argumentation


The delegates in Rome came to hammer out a treaty that would create a Court with a defined structure, composition, and powers, identify proscribed behavior and the circumstances under which the Court could adjudicate that behavior, and establish obligations on states parties to support the work of the institution.  The participants viewed the treaty as a means to constrain the behavior of individuals and governments, and to coordinate the response of states parties to particular crimes.


In most essential respects, the form and content of the Rome statute closely resemble those of national law.  The rules are general in application, forward looking, internally consistent, and capable of being fulfilled.  They are designed to operate within, and only make sense in, a larger legal context of established background norms (e.g., that treaties are to be performed).  In short, the rules of the ICC treaty look much like the rules establishing domestic criminal courts and conferring on them jurisdiction over specific crimes.  More broadly, the participants viewed the Rome process as legitimate,
 and the assembled states as competent to establish binding rules, at least to the extent that in doing so they were acting within the limits on their lawmaking authority established by pre-existing international law. 


The participants also understood, of course, that the process of establishing rules in Rome was a political process.  As explained more fully in Part III, many of the key decisions were expressly political; they emerged from bargaining over positions reflecting the interests of the actors (non-governmental as well as governmental) represented in Rome.  


But the participants correctly understood law and politics as encompassing distinct modes of argumentation.  The distinction relates to law and politics as ideal types.  International law, like domestic law, emerges through politics and changes as a result of politics.  But at least in theory, law and politics differ; once established, the former is to be applied by reference to its own internal logic, and not in response to powerful interests or in furtherance of the personal preferences of those expected to apply the law.  As Paul Kahn observes, “[o]nce the legal rules are set, outcomes should not depend on the relative power of the disputants.  To identify the operation of political power within an institution of law is to discover a “defect,” a site at which reform must be pursued if the values of law are to be maintained.”
  In other words, law in idealized form is not strategic; outcomes are supposed to depend not on the struggle of individual and group preferences, but on the application of rules and doctrine to facts. Thus, for lawyers and judges confronted with a problem or dispute, the relevant questions are: is there a governing legal rule?  Are there applicable exceptions?  What outcome do doctrine and precedent direct?   Seen this way, law is supposed both to limit and to justify subsequent political action, until the law itself is changed through political processes.  


Partly because law in application is not supposed to be strategic, law is commonly (though not always correctly) associated with the public interest rather than with the narrow, private interests of particular actors.  Indeed, the perceived legitimacy of law, which is part of what gives law its power to shape behavior whether nationally or internationally, rests on this association.


By contrast, politics in this dichotomy is considered a purely strategic domain. Power and interests determine outcomes.  For political actors, the relevant questions are: what do I want?  How can I best attain my goals or maximize my interests?  Politics is therefore associated with the private interest; at the international level, it is associated with the particular interests of individual states rather than the larger good of the international community.


Of course, this distinction between law and politics is oversimplified and open to criticism on numerous grounds.  As suggested earlier, politics permeates law, so much that various schools of critical theory deny that any distinction between the two is meaningful.  From this standpoint, law is simply another form of politics.  Lawmaking is viewed as an opportunity for the powerful to establish rules to further their own interests.  The application of legal rules is likewise viewed as political.  However precise legal rules appear, they can never be wholly determinate; thus, their application will always require choices between defensible alternative interpretations concerning which rules apply to a given situation and what those rules require.  Because such choices are not dictated by law, they are inescapably political.


Nonetheless, the distinction between law and politics sketched out above regularly structures and suffuses lawmaking negotiations of the sort conducted in Rome.  This may seem ironic, since at the moment of lawmaking, and in particular at the moment of institutional design embodied in the creation of a court, the clash between the competing conceptions of law and politics described above is more apparent than real.  Even those holding to a conventional view of the opposition of law and politics would concede that politics (understood as the pursuit of interests by individuals and groups) does play – and within limits should play -- a central role in the processes by which law is made.  The extent to which the interplay of competing interests produces law that reflects a larger community interest is and will remain hotly contested, as will the possibility for the subsequent neutral application of legal rules once made, but the centrality of politics in lawmaking is a given.


At the same time, it would be a mistake to conclude that lawmaking and the creation of legal institutions is only about interest group politics.  The establishment of new legal rules and judicial bodies does not take place in a vacuum, where everything is up for bargaining and all outcomes are controlled by the distribution of power among the protagonists.  Instead, lawmaking takes place against a backdrop of existing legal norms and institutions, which condition and limit the range of options viewed by the participants in the process as possible, and which simultaneously shape the process itself.  Such background influences may take many forms, from constitutional constraints (e.g., no ex post facto legislation) to shared notions of what legal institutions ought to look like (e.g., a separation of the functions of prosecution and adjudication). 


Because of the values associated with law, and because of the legal context within which lawmaking negotiations take place, participants in lawmaking view tend to view some kinds of reasoning and argumentation as valid and appropriate, as persuasive, and others not. There is pressure to frame interests in legal terms, to argue that a provision should be adopted or rejected because it is mandated by or violative of existing international law, that it strengthens or weakens international law, or that it furthers community rather than individual state interests. This in turn feeds back into the position the party is seeking to advance.  To take just one example, the United States argued forcefully, as explained more fully below, that it would violate the law of treaties to extend the Court’s jurisdiction to the nationals of non-party states.  This legal argument was designed to advance a perceived U.S. interest (avoidance of the prosecution of U.S. military personnel carrying out official policy) but was necessarily framed more broadly than advancement of that interest actually required.


In Rome, where many of the delegates were lawyers (many of the decision makers in national governments were also lawyers), legal argument dominated most issues; even when law manifestly could not dictate a particular resolution, ideas about law shaped the arguments raised.  Many of the disputes in Rome related to disagreements over the proper function of legal institutions; other disputes related to concerns that the Court’s statute in application would fail to uphold the ideal of law as a body of rules made by legitimate authority and neutrally applied. Conversely, attacks on opposing positions commonly alleged that those positions were “political,” understood as a synonym for self-interested, or that they jeopardized the independence essential to any legitimate Court.  Thus, the United States expressed fear that vesting broad power in the Court’s prosecutor would lead to “politicized” prosecutions, understood as prosecutions based not on impartial application of the Court’s rules but instead on the preferred outcomes of particular actors.  Similarly, the United States worried that the exercise of jurisdiction over nationals of non-parties would amount to “judicial overreaching,” that is, that the Court would exercise power not legitimately conferred upon it by those with the authority to do so.   Conversely, other states feared that exempting some states from the rules applicable to others would be to “politicize” the law in a different way, to violate the legal principle that likes should be treated alike.


Of course, as noted earlier, many of the delegates in Rome consciously wanted to use the lawmaking process as a way to constrain and shape politics.  Their goal was to limit the future discretion of individual states by obligating them to support prosecutions under specified circumstances, and by shifting decision making authority from national government officials to judges and prosecutors independent of any state or particular group of states.  More broadly, their goal was to shape what governments will in the future consider acceptable behavior.  This effort (which is continuing) is political but also legal; it is an attempt to achieve political goals through law.  It builds on existing international law and legal institutions, including most notably the ad hoc international criminal tribunals for Yugoslavia and Rwanda. More broadly, at least for liberal western states and their NGO allies, it reflects a conscious attempt to expand the reach and impact of human rights and humanitarian law generally.

2.  Actors, Interests, and Identity


Some countries have clearly opted to identify themselves, both at home and internationally, as champions or at least supporters of this new “human security” agenda. For these states, support for a “strong” ICC was attractive to their domestic publics and consistent with their self-image.
 Most, such as Canada, are developed western states, but others, such as Senegal, are in the developing world.  These states have varying motivations for their stances but most relate to their own conception of their identity and role in international affairs as well as to more traditionally defined conceptions of national interest.  


Collectively, the states pressing hard for an independent Court with broad jurisdictional authority were known as the “like-minded states.”  Most were European states, but many came from other regions.  These states regularly caucused and coordinated their positions, strongly supported by most of the 300 or so NGOs present in Rome.  


Canada was at the forefront of the like-minded.  For Canada, this role was in keeping with its traditional posture as a leading supporter of the United Nations in its peace and human rights activities.  Canada has long played an active role in UN peacekeeping and other humanitarian endeavors disproportionate to its geopolitical weight.  By doing so, Canada has simultaneously reaffirmed its identity as a human rights-oriented liberal democracy, and positioned itself to exercise diplomatic influence it might not otherwise command.  Under the activist leadership of its liberal Foreign Minister, Lloyd Axworthy, Canada played a particularly aggressive role in promoting the ICC.  


The core of support for the ICC came from Europe.  Some European states, the Nordic states in particular, have long positioned themselves as champions of the human rights agenda.  Indeed, most of the European states have chosen to identify themselves with this agenda to one degree or another.  These states maintain strong human rights standards in their own national law, but are also accustomed to external supervision and even adjudication of their human rights practices, through the European Court of Human Rights.  The process of European integration has forced all of these states to accept to a considerable degree the pooling of their sovereignty in the institutions of the European Union, and they are therefore less sensitive than countries such as the United States to claims that institutions such as the ICC represent a sacrifice of national decision making authority.  Some European states have additional and more particularized reasons for identifying themselves as ICC supporters.  Germany, for example, seeks continually to reconfirm its modern liberal (and anti-Nazi) identity; not surprisingly, it was Germany which championed universal jurisdiction, the broadest of the jurisdictional schemes considered in Rome.  Moreover, most of these states have relatively little reason to fear that the Court they were supporting would adjudicate crimes of their own nationals, since most rarely use armed force, and when they do, it is almost always as peace keepers under UN or other international organization auspices. For them, the ICC was an opportunity to confirm their liberal credentials, contribute to international peace and security, and, perhaps, to distinguish themselves from and even place a modest check on the unilateralist stance and actions of the United States.


For France and the United Kingdom, however, the situation was more complicated.  Both have interests as permanent members of the Security Council that pulled them closer to the U.S. position.  France, which has often intervened militarily in Africa, and which conceives of itself as still having great power interests, had other reasons for skepticism concerning some elements of the like-minded position.  The United Kingdom, which also has occasion to intervene militarily in Africa and elsewhere, and which prides itself on a special relationship with the United States, had its own reasons to gravitate towards some of the U.S. arguments in the course of the negotiations.  But in the end, as discussed more fully below, France and the United Kingdom yielded to the pull of European solidarity.


States from other regions also joined the like-minded camp, for various reasons.
  Senegal, for example, has sought in recent years to distinguish itself from its African neighbors by expressing early and strong support for international humanitarian law and endeavors.  South Africa has similarly and more credibly sought to position itself as a regional leader committed to the development of international law and institutions, in part by parlaying the international reputation and credibility of Nelson Mandela into a larger role on the world stage.  A number of governments in Latin America, seeking to reinforce to both domestic and international audiences their transition from authoritarian rule and an era of human rights abuses to liberal democracy and respect for human rights, also actively supported the creation of a strong ICC.


Other states had reasons to be hostile to the entire enterprise.  Most of the Arab world, with the notable exception of Egypt, whose national, Cherif Bassiouni, chaired the drafting committee in Rome, was quietly hostile to the idea of the ICC.  These states have authoritarian regimes and a record of human rights violations; they feared that the ICC would be used as a tool of western interests and that their nationals and government officials might some day be subject to ICC investigation and prosecution.  But at the same time, many Arab states hoped that the Court’s statute could be drawn in such a way as to minimize the risk to themselves, while affording an opportunity for attacking Israeli occupation practices.  Most Asian states were also skeptical of the ICC.  China, which has long been hostile to external supervision of its human rights record, and which does not wish to dilute its power as a permanent member of the Security Council, joined the United States in voting against the statute.  India and Pakistan, both of which have reason to fear the Court’s exercise of jurisdiction in their mutual conflict, also do not support the Court, nor did many other governments with execrable human rights records, in Asia and elsewhere.


For the United States, the ICC represented both an opportunity and a risk.  The United States has no problem with the values embodied in the legal norms the Court is meant to apply.  To the contrary, as Court supporters often point out, the United States fully subscribes to the notions of human dignity inherent in the prohibition of genocide, crimes against humanity, and war crimes.  Moreover, the United States conceives of itself as a nation dedicated to the rule of law, both at home and abroad.   


At the same time, the United States generally resists surrendering ultimate decision making authority to international tribunals and institutions.  This is not, or not only, simple exceptionalism, a refusal to play by the rules that apply to everyone else, as it is often construed by critics of the U.S. position.  As Paul Kahn points out, the U.S. conception of its own identity and history is involved.  The United States as a nation is “deeply committed to its myth of popular sovereignty.”
   Americans believe “that unless an assertion of government authority can be traced to an act of popular sovereignty, it is illegitimate.”
  When Congressional and other ICC critics complain that “this Court strikes at the heart of sovereignty,”
 they are not spouting empty rhetoric; instead, at some level, they are appealing to deeply held conceptions of national identity and the proper relationship between law and self-government.


By contrast, international human rights law, and the ICC in particular, reject the primacy of popular sovereignty rooted in national communities.
  For ICC supporters, especially the legion of human rights groups present in Rome, the ultimate goal is to overcome national politics through claims of right asserted on behalf of individuals and against states and other individuals.  

To achieve this goal, proponents of a “strong” Court sought to abandon the state consent model of traditional international law, to universalize the scope of the Court’s authority, and to provide for enforcement, in short, to mimic effective national legal systems. 


This approach presented a threat both to U.S. conceptions of sovereignty and to U.S. interests as the sole remaining superpower and the most influential member of the UN Security Council.  The U.S. regularly has close to 200,000 troops deployed abroad,
 far more than any other country.  U.S. military capabilities allow it to project power, and to use coercion in support of policy goals, in ways that no other country can emulate.  Because of its unique status and global role, the United States attracts criticism and envy.  Ultimately, the United States feared that the Court might be used as a tool to constrain U.S. freedom of action involving the use of force.


At the same time, the United States, particularly under the Clinton Administration, strongly supported, for both normative and national interest reasons, accountability for human rights atrocities.  The United States has long provided the lion’s share of the support – financial, political, logistical, and even military – for the two existing war crimes tribunals.  The United States has done so both because it values accountability and because it sees accountability as a way to marginalize extremists and foster regional stability.  For the United States, the challenge in Rome was to achieve an agreement that would permit international prosecutions of gross humanitarian law violators without constraining U.S. freedom of action.


The United States might well have gotten such an agreement under the configuration of actors and interests that existed in 1994, at the time of the ILC’s draft statute.  It might still have gotten an acceptable agreement in 1998, had it proven more nimble in the negotiations.
Wedgwood, Courting Disaster: The U.S. Takes a Stand, 77 Foreign Serv. J. 34 (March 2000).  But the United States was out of synch with the rapidly evolving sentiment in Rome and during the months leading up to it.  The growing success of the existing war crimes tribunals, and the mobilization of human rights organizations and other civil society groups on behalf of efforts to combat atrocities through law, worked a dramatic shift in the post-1994 attitude of governments towards the ICC.
 


The effect of this shift in attitudes was magnified in the Rome negotiations by the extraordinary organization and skill displayed by many of the hundreds of participating NGOs.  These organizations lobbied tirelessly for their conception of a strong ICC, both among the delegations in Rome and in national capitals.  They saw themselves, far more even than the most staunch like-minded state, as the guardians of the international public interest.  They prepared countless position papers, summarized and disseminated information on the proceedings, offered advice to and even served as members of official delegations,
 and publicized and criticized any state proposals that threatened to undermine their conception of the Court.  


When the dust finally settled at Rome, the United States and other major powers were left on the sidelines.  As discussed below, the arguments raised in the process were framed in the language of justification peculiar to the international lawmaking setting, and reflected the identities of the parties as well as their interests.

III.  LEGAL AND POLITICAL CLAIMS


As the negotiations in Rome began, some aspects of the Court’s statute were viewed by the delegates as largely predetermined by existing law.  For the most part, these aspects related to due process rights of the accused (e.g., the rights to be informed of the charges, to a public hearing, to examine witnesses, to counsel, and to an appeal, and prohibitions on ex post facto application of law and double jeopardy).  While there was significant disagreement over the form these protections should take (reflecting in part differences between common law and civil law systems), the necessity of protections based on established human rights norms was not in issue.  Many other features of the Court were viewed as largely technical, and modeled on other tribunals (e.g., the functions of the registry or the process for selecting judges). 


Efforts to depart significantly from widely shared perceptions of existing law, though relatively few, generally occasioned considerable controversy.  Arab states, for example, argued vigorously, and ultimately successfully, for inclusion in the definition of war crimes of a provision criminalizing “the transfer, directly or indirectly, by the Occupying Power of parts of its own civilian population into the territory it occupies . . . .”  This provision, clearly aimed at Israeli West Bank settlement policy, diverges from pre-existing treaty and customary law, and was sharply criticized on that basis.
  Its acceptance reflected the desire of a majority of the delegates to garner Arab support for the treaty and is a relatively clear instance in which politics in the conventional sense trumped legal argument.


For the most part, however, disagreements at the Rome conference centered on issues with regard to which existing international law was viewed as neither determinate nor controlling.  In particular, sharp differences emerged among delegations concerning the scope of the Court’s jurisdiction and the “trigger mechanism” for the exercise of that  jurisdiction (that is, the means by which crimes within the Court’s jurisdiction would be referred to it for prosecution).  Similar differences emerged over the scope of the prosecutor’s authority, the definition of crimes, the role of the Security Council, the method for amending the Court’s statute, and numerous lesser issues.  The negotiations were complicated by the fact that most of these issues were closely interrelated; from the standpoint of any given actor, gains on one issue might permit concessions on others.  By the same token, “[s]tates were reluctant to agree to compromises on specific issues without knowing how the entire package would emerge.”


Underlying the differences on specific issues were differences on systemic questions: How should national security and national interest be ascertained and defined – broadly (to encompass the strengthening of international law and institutions) or narrowly (to focus on the possible constraints international law and institutions pose)?  How should international legal institutions relate to international political institutions and to individual states?  Which issues should be resolved through legal process and which through diplomacy?

A.  The Role of the UN Security Council   


The United States entered the Rome negotiations with the view that the UN Security Council was the appropriate body to refer cases to the proposed Court for investigation and prosecution.  This position rendered explicit what was implicit in the 1994 ILC Draft, and for much of the period leading up to Rome, it commanded the support of all five permanent members of the Security Council. From the standpoint of the United States and the other veto-wielding permanent members, this proposal had the obvious advantage of precluding prosecutions any one of them viewed as unacceptable.  But for that very reason, most states, strongly encouraged by most NGOs, vigorously opposed the proposal.  Although international law had little to do with either the positions taken on this issue or the outcome, both sides in the debate framed the issue in legal terms.


Like-minded governments and NGOs attacked the U.S. position as an unwarranted interference with the independence of the Court and its prosecutor. In their view, the U.S. approach would “politicize” the Court in a way that would not be accepted in any effective national legal system.  As a practical matter, they feared that individual permanent  members of the Security Council would use the veto to block prosecution of their own nationals and the nationals of their allies, noting that for most of the past fifty years, many of the world’s most prominent war criminals, from Pol Pot to Laurent Kabila, had “sheltering patrons among the Permanent Five.”
  Many non-aligned states, led by India, strongly opposed any role for the Security Council, viewing it as a western-dominated forum in which they exercised little or no influence.  They argued that reliance on the Security Council as the exclusive trigger mechanism for exercise of the Court’s jurisdiction ran counter to the principle of sovereign equality, by conferring special privileges on a handful of states. Thus, most states favored a system in which individual state parties could refer cases to the Prosecutor for investigation and possible prosecution.


The United States noted that the Security Council was the body entrusted by the UN Charter with the primary responsibility for promoting international peace and security, and that international criminal prosecutions might impede the Council’s effort to negotiate a political resolution to a conflict.  As the United States pointed out, peace sometimes requires cutting deals with individuals who might properly be treated as war criminals.  Accordingly, the United States contended that decisions on which situations should be referred to the Court for prosecution should rest with the Security Council.


Most delegates found the U.S. legal argument unconvincing. It was obvious to all that nothing in the Charter requires that the Security Council decide which cases or situations should be referred for international criminal prosecution, and the inference from the Council’s UN Charter-conferred role in maintaining international peace was too tenuous to carry much weight.  It was also obvious, however, that international law did not preclude a court reliant solely on Security Council referrals (both existing tribunals were set up that way), and that states could by agreement structure the ICC that way, even if doing so had the practical effect of precluding prosecutions of the nationals of some states but not others.


Given the inconclusiveness of the legal arguments, the issue boiled down to voting strength.  Opponents of Security Council primacy had the advantage of numbers, but the united opposition of the permanent members of the Security Council (the “P5") might well have proved insurmountable: even the strongest supporters of an “independent” court would have had little hope for the success of an international institution opposed by all the permanent members of the Security Council.


The issue was ultimately resolved by compromise, but it was a compromise made possible only by the defection of the United Kingdom from the P5 position.  In one of the preparatory meetings preceding the Rome negotiations, the United Kingdom reversed its earlier support for the exclusivity of Security Council referrals.  In making this shift, the UK was attempting to give effect to the new “ethical foreign policy” proclaimed by Prime Minister Tony Blair and his recently elected Labour Party. The  UK was also responding to pressure from other European states to support the EU’s first post-Bosnia attempt at a common foreign and security policy.
    By joining the other “like-minded governments” in support of a “strong” court, the UK may also have helped mute sharp public criticism of the Blair government’s role in arming mercenaries assisting the elected government of Sierra Leone. For the United Kingdom, then, the pull of its human-rights image and European solidarity overcame its P5 and Anglo-American interests.


The UK’s defection left France isolated among the European states, and put pressure on it to join the UK in abandoning the P5 position.  France was initially reluctant to accept a diminished role for the Security Council (in which France, of course, may exercise a veto), a reluctance the more understandable given France’s history of intervention in former African colonies.  For France, the solution was to negotiate a right to opt out of the Court’s jurisdiction over war crimes for a period of seven years.  


With the British and French shifts, and with Russia wavering, the stage was set for a compromise that favored the like-minded position.  Under a proposal drafted by Singapore, the Security Council could require the Court to defer an investigation or prosecution for renewable twelve-month periods, provided none of the permanent members vetoed such an action.  This proposal addressed in significant part the concern that a Court acting wholly independently of the Security Council might interfere with the latter’s efforts to resolve a conflict, but of course did nothing to address the underlying concern of the United States, China, and others that the Court might prosecute their nationals.  Nonetheless, the proposal attracted such broad support that the United States felt compelled to signal its willingness to accept the “Singapore option.” With that issue resolved, the focus of debate shifted to other issues.

B.  The Proprio Motu Prosecutor


The 1994 ILC draft provided that only the Security Council or individual states party to the Court’s statute (or in the case of genocide, party to the Genocide Convention), could trigger the Court’s exercise of jurisdiction over a covered crime.  By authorizing the Prosecutor to initiate investigations and prosecutions proprio motu, that is, on his or her own authority, the drafters of the Rome treaty dramatically transformed the ILC vision of the Court.  States have been notoriously reluctant to utilize existing state complaint procedures to bring other states in front of treaty bodies on human rights charges; prosecutors are unlikely to exhibit any such reluctance.  States must consider the diplomatic and political repercussions of referring situations for prosecution; they must also consider the likelihood of retaliatory complaints.  Prosecutors are largely free of such constraints, though even prosecutors must consider the possible implications of alienating powerful states whose political or financial support is essential to the viability of the court.  


In 1994, the general consensus, reflected in the ILC statute, was that states were not yet prepared to surrender broad authority to an independent prosecutor to initiate investigations and prosecutions.  The predominant view at the time was that such investigations and prosecutions “should not be undertaken in the absence of the support of a State or the Security Council, at least not at the present stage of development of the international legal system.”
  For critics, this approach clashed with their view of the function of courts and prosecutors as representatives of the larger community interest; they insisted that expanding the authority of the prosecutor was essential to enable the prosecutor to “work on behalf of the international community rather than a particular complainant State or the Security Council.”
  They argued that the ILC approach weakened and politicized the Court.  


The NGO community, almost unanimously convinced that an independent prosecutor was essential to a strong and effective court, launched a vigorous campaign to enhance the prosecutor’s authority.
  They argued, and eventually convinced the like-minded group, that both the Security Council and individual states would employ inappropriate political criteria in determining which situations to refer to the Court.  The permanent members of the Council would use the veto to protect themselves and their allies; individual states would be reluctant to act at all, or would do so only against political opponents.  The result would be selective justice and the discrediting of the Court as a legal institution.
  They pointed out that the prosecutor of the two existing war crimes tribunals had proprio motu powers, and urged that the ICC prosecutor be given the same.


Opponents of the proprio motu prosecutor also argued for the primacy of law over politics, even though they reached the opposite conclusion on the prosecutor’s role.  The United States in particular warned that the prosecutor, despite various checks on his or her authority built into the statute, would ultimately be unaccountable to any executive or legislative authority.
  This gave rise, in more colorful terms, to the fear of a “global Ken Starr,” or as some suggested, “an overzealous or politically motivated prosecutor targeting, unfairly or in bad faith, highly sensitive political situations.”
 Further, the United States suggested that the prosecutor would be overwhelmed by complaints from thousands of victims and hundreds of NGOs, and that he or she would have to set priorities, disappointing many and giving rise to concerns of politicization.
  To the extent that the prosecutor chose to act independently of states and the Security Council, he or she would lack the support necessary for effective prosecutions.  


The disagreement reflected both a divergence of interests and a related divergence in conceptions about the appropriate role of international law and institutions.  The like-minded group wanted to give the prosecutor authority comparable to that exercised by national prosecutors in liberal democratic states.  The United States and others thought such authority only made sense in the context of effective national legal systems, in which the prosecutor could be supervised by a higher executive authority and ultimately held accountable to a legislature and a larger body politic.  The like-minded states responded that the safeguards in the statute, including the provisions for the selection of the prosecutor and for the supervision of the prosecutor by a pre-trial chamber of the Court, and those relating to the authority of the states parties to remove a prosecutor for malfeasance, rendered the risk of politicized prosecutions acceptable.


Of course, in traditional national interest terms, the risk of politicized prosecutions was substantially lower for most if not all of the like-minded states than it was for the United States.  As the United States periodically pointed out, it has unique global security interests and responsibilities, which impel it to deploy more forces abroad in more situations than any other state.  As a result, the United States is a far more likely target for complaint than the like-minded states most strongly supporting the independent prosecutor.  In the end, these geo-political considerations did not carry the day, and the U.S. position was largely rejected.

C.  Jurisdiction and State Consent


Under the ILC 1994 draft statute, states could ratify the treaty creating the court without necessarily accepting its jurisdiction over particular offenses; moreover, consent of both the territorial state and the custodial state was necessary for the Court to exercise its jurisdiction, except in cases of Security Council referral.  This approach was criticized in ensuing negotiations on the ground that it would render the Court incapable of pursuing most international crimes in the absence of a Security Council referral. More broadly, it was viewed as incompatible with the notion of an effective and legitimate Court which could operate in the international interest, free of political control or manipulation.  From the outset, many states expressed concern that the ILC approach “would set aside the interests of the international community – which could not be reduced to the sum total of the States forming part of it – and would prevent the court from playing its role as the guardian of the international public order.”


Germany led an effort to abandon state consent altogether and to adopt universal jurisdiction as the standard.
  The Germans argued that existing international law, most notably the Geneva Conventions, conferred on all states not only the right but the obligation to prosecute individuals responsible for genocide, crimes against humanity, and war crimes.  In their view, the power held by states individually should also be held by the Court as the embodiment of the states parties’ collective prosecutorial authority; put another way, the Germans and others argued that States may do together whatever any one of them can do individually.  If adopted, the German proposal would have permitted the Court to prosecute genocide, crimes against humanity, war crimes, and, eventually, aggression, wherever committed and without regard to the nationality of the accused.


Most states were not prepared to move quite so far away from a state-consent model.  Korea proposed instead that as preconditions to the Court’s exercise of jurisdiction, any one of four states must consent, either ad hoc or by ratifying the statute of the Court: the state on whose territory the crime was committed; the state of nationality of the accused; the state with custody of the accused; or the state of nationality of the victim.  Various permutations of this proposal were also considered.  


As a practical matter, the Korean proposal came close enough to universal jurisdiction that it was wholly unacceptable to the United States, and to a number of other countries concerned about the scope of the Court’s authority, including China, India, Pakistan, and many Arab states.  The United States insisted that the state of the accused’s nationality should have to consent to any prosecution, at least with respect to states that did not ratify the treaty.  This position, if it had prevailed, would have barred any prosecution of U.S. nationals, but would likewise have barred any prosecution of other non-party states’ nationals absent their government’s consent or a Security Council referral.  For most states, this position was a non-starter; it would gut the goal of a Court able to prosecute serious crimes even in cases of Security Council deadlock.


As the negotiations proceeded, most states settled on a variant of the Korean proposal: the Court could exercise its jurisdiction if either the territorial state or the state of the accused’s nationality consented.  The United States insisted that the consent of both states should be required.  For the United States, this was a make or break issue.  At the conference, Ambassador David Scheffer, head of the U.S. delegation, warned other delegates that if the United States did not prevail on this point, it would have to consider “actively opposing” the Court. 


The United States openly acknowledged its underlying concerns, but attempted to frame them in a way that would resonate with states committed to what they saw as the international public interest.  The United States reminded other delegations that it is the only country with the capacity to project substantial military power anywhere in the world on short notice, and that it is and will be called upon to do so to stop precisely the kinds of atrocities the Court is designed to adjudicate.  At the same time, because it is the sole remaining superpower, and because it occasionally uses force to protect its interests and the interests of its allies, the United States presents an attractive target to many states.  Exposing the United States to the risk of unwarranted and politicized prosecutions before an international tribunal might constrain the United States from carrying out precisely the kinds of humanitarian and peacekeeping missions that the countries most strongly supporting the ICC presumably wanted.  Further, the United States pointed out that a Court operating without at least tacit U.S. support would find it difficult to command the perceived legitimacy and the financial, intelligence, and logistical support necessary for effective operation.


The influence of these explicitly political arguments was modest.  Many delegates, especially among the like-minded, very much wanted U.S. support for the Court and worried that U.S. opposition would gravely undermine it.   But they viewed the price of U.S. support as simply too  high.  Moreover, few states were much impressed with arguments pertaining to the special position of the United States, since many felt their own soldiers would be as much at risk as those of the United States.  And some states, especially those in the developing world, were openly hostile to what they saw as unjustified U.S. exceptionalism. 


Recognizing the limited appeal of its exceptionalist claims, the United States emphasized a legal argument that if accepted should have decided the issue, but which, if accepted, carried some risk to U.S. law enforcement interests in other contexts.
  Specifically, the United States contended that treaty-based attempts to confer jurisdiction over the nationals of non-party states violated a well established rule of international law, codified in the Vienna Convention on treaties, that treaties bind only the parties to them.  In responding to this argument, no state challenged the general proposition that treaties do not bind non-parties.  This starting point was taken as a given. Instead, disagreement centered on whether this uncontested rule could properly be applied in this case.  Proponents of the Court denied that the treaty purported to bind non-consenting states.  Strictly speaking, they were correct: non-parties are not subject to the obligations imposed on parties; they do not, for example, have any duty to cooperate with the Court by providing requested information or surrendering suspects for prosecution.


How then can the treaty confer the authority on the Court to prosecute nationals of non-party States if those states are not bound by the treaty?  The answer turns on differing views as to the source of the court’s jurisdiction.  Proponents of the treaty argue that under existing international law, the states on whose territory the crime is committed have the authority to prosecute it themselves and they have the authority to delegate their right to prosecute to an international tribunal by ratifying the treaty creating it or by consenting ad hoc to its exercise of jurisdiction.  Ambassador Scheffer conceded that “a state may delegate its territorial jurisdiction to another state in particular cases with the consent of the state of nationality of the defendants,” but questioned whether such delegation from a state to an international tribunal is legally feasible.
  Citing the work of Madeline Morris, Scheffer argued that “there seems to be no precedents for delegating territorial jurisdiction to another state when the defendant is a national of a third state in the absence of consent by that state of nationality.”
  


Treaty supporters rejected this argument, noting that many states, including the United States, are parties to treaties on terrorism, torture, hijacking and similar crimes that confer jurisdiction on state parties without regard to whether the state of the accused’s nationality consents.  As Scheffer observes, however, it does not automatically follow that because states can confer jurisdiction on each other, they can do so on an international tribunal.  As a practical matter, states (especially powerful states) might be comfortable with one form of delegation and not the other, since the bilateral negotiations between states possible in the former instance are not possible in the latter.  As Lt. Col. William Lietzau, a member of the U.S. delegation in Rome, has observed, when a state accepts a delegation of authority to prosecute, it “must accept responsibility for the exercise of jurisdiction, and may ultimately be held accountable for it” by other states.
  That check on the exercise of delegated authority is largely absent in an international tribunal, which operates outside the realm of on-going diplomatic and political interaction that characterizes the relations between states.


In essence, then, the dispute was framed as a disagreement over competing legal values.  For the United States, the dominant value was accountability, without which the exercise of judicial power is illegitimate.  For the like-minded group and their supporters, the dominant values were independence and impartiality. Each side claimed the legal high ground.


Whatever the ultimate merits of the U.S. delegation argument,
 it did not appear to sway any votes.  Given the legalistic nature of the entire enterprise of creating the Court, it seems likely that the issue of jurisdiction over nationals of non-party states would never even have arisen had it been clearly impermissible under existing international law.  But as things stood, the legal argument advanced by the United States was simply too uncertain to be persuasive, much less controlling.  The outcome therefore mirrored the outcome on the closely related issue of the role of the Security Council, for essentially the same reasons.

D.  Complementarity and Its Limits


Proponents of the Rome treaty frequently point to the numerous safeguards it contains to prevent the politicized prosecutions the United States has warned against.  Foremost among these is complementarity, the requirement that the ICC defer to national court investigations and prosecutions.  To protect the lone U.S. solider or peacekeeper wrongly accused of a war crime, the United States need only investigate the accusation itself, in good faith.


But the real issue is not the isolated soldier wrongly accused, or even the aberrant soldier who runs amok and commits a massacre.  Rather, as Lt. Col. Lietzau points out, “[t]he concern is use of the court as a tool for influencing U.S. foreign policy by holding at risk those who implement that policy.”
  This concern exists despite complementarity because complementarity does not protect a state that engages in a particular action (e.g., a military strike against a particular target) that the state reasonably believes is legitimate under international humanitarian law but that the Court or the Prosecutor believes is not legitimate. 


Any military conflict of significant magnitude is likely to generate instances in which  observers after the fact disagree on the propriety of a particular target, the necessity of a particular use of force,  the legal status of a particular weapon, or the proportionality of a particular action. As Professor Ruth Wedgwood has observed, the United States trains its military personnel to be “forward leaning,” to anticipate threats and to respond “when they perceive a hostile act or a demonstration of hostile intent.”
  But what the United States views as a necessary and proportionate use of force, others might view as aggression or war crimes. Similarly, reasonable observers may disagree on the legitimacy of particular targets.  In Kosovo, for example, the United States used air strikes to disable the Serbian electrical grid, on the theory that it supported Serbia’s integrated air defenses.  Some critics saw this as an unjustified attack on protected civilian infrastructure.  In these and similar cases, the United States could not meet the requirements of complementarity.  It could not investigate or prosecute in good faith because it would not consider the action at issue to be a violation of the applicable law, even if proven.


From the standpoint of the United States, the problem is not simply that an individual soldier might be exposed to prosecution as a result, or even that his or her superiors might be.  The problem is that the threat or  initiation of such prosecutions might constrain future U.S. decision making concerning both the circumstances and the manner in which the United States uses military power.
  This concern is reflected in the compromise proposal on jurisdiction floated by the United States in the final weeks of the conference.  The United States suggested then that conduct which the state involved is prepared to acknowledge as “official” should be excluded from the Court’s jurisdiction.  Since few states would be prepared to describe a massacre or other atrocity as “official” action, this modification would not preclude prosecution of the deliberate atrocities the Court is supposed to address.  But it would prevent prosecutions of soldiers or their superiors over what Wedgwood describes as “good faith differences in military doctrine.”  


The U.S. effort to exclude “official actions” from the scope of the Court’s effective jurisdiction reflects the philosophy that has consistently animated U.S. positions since the United States first announced its support for the ICC project in 1995. The United States views the ICC as an institution that should exercise coercive authority over individuals, but not states.
  To the extent it exercises such authority over states, even indirectly by holding nationals accountable for official actions, it usurps authority that should be left to political institutions such as the UN Security Council.  Other states, however, were only too happy to shift decision making authority away from the political institution of the Security Council to what they saw as the relatively apolitical institution of the Court.


The United States might nonetheless have prevailed with its official action proposal had it come considerably earlier in the negotiations.  As it was, however, the U.S. proposal was too little, too late.
  Once again, most states objected to “widening the net” in a way that would let governments less scrupulous about characterizing particular actions as official preclude prosecutions of potential indictees.


By design, complementarity places primary responsibility for the prosecution of atrocities on national legal systems.  This is simultaneously a recognition of the limits – political, financial, and logistical – of an international tribunal and a means to bolster its influence and effectiveness.  No one thinks the ICC can prosecute more than a tiny fraction of the crimes that will fall within its jurisdiction.  But the prospect of an ICC prosecution may induce national courts to undertake such prosecutions themselves. To the extent that this occurs, international law, as embodied in the ICC statute, will further a political goal – an increase in national court prosecutions – through the mechanism of domestic law.  Many signatories to the ICC treaty have already modified their domestic law (including, in some cases, their Constitutions) to ensure that they can undertake prosecutions of the offenses covered by the Court’s statute. 


For the United States, complementarity was an important step in the right direction of striking an appropriate balance between international and national legal systems.  But for reasons considered more fully below, it did not go far enough.

D.  Systemic Arguments


As noted earlier, the United States entered the Rome negotiations committed to the goal of establishing an international criminal court.  For the United States, as for many other countries, the question was how to accomplish that “in a world comprised of sovereign governments. . . .”
  In narrow terms, that meant harmonizing the approaches of diverse legal systems; more broadly, it meant reaching agreement on the appropriate role of international criminal law and an international criminal court in a decentralized international legal order.


1.  The nature of international law and legal institutions


Critics of the ICC, in the U.S. Congress and elsewhere, often adopt a quasi-realist approach to international law and institutions.  John Bolton, former Assistant Secretary of State for International Organization Affairs in the Bush Administration, and Under Secretary of State in the current Bush Administration, argues that equating international law with national law “is naive, often irrelevant to the reality of international relations, and in many instances simply dangerous.  It mistakes the language of law for the underlying concepts and structures that actually permit legal systems to function, and it seriously misapprehends what “law” can realistically do in the international system.”
  Bolton goes on to argue that “‘law’ is a system of rules that regulates relations among individuals and associations, and between them and sources of legitimate coercive authority that can enforce compliance with the rules.”  For Bolton, “real law in a free society” requires a framework “that defines government authority and thus limits it, preventing arbitrary power”; it also requires “political accountability through democratic popular controls over the creation, interpretation, and enforcement of the laws” as prerequisites for “three key structures: authoritative and identifiable sources of the law for resolving conflicts and disputes; methods and procedures for declaring and changing the law; and the mechanisms of law interpretation, enforcement, execution, and compliance.”  In Bolton’s view, “[i]n international law, essentially none of this exists.”  As a consequence, he views the proposed Court as an unaccountable and undemocratic institution likely to act in a politicized way and to infringe on U.S. sovereignty.


Moreover, Bolton contends that the Court should not (and cannot) have “sufficient authority in the real world” to carry out its mission of deterring atrocities through international justice.  In his view, “it would be a grave error to try to transform matters of international power into matters of law.”  Among other things, he notes the danger (also cited by the U.S. delegation in Rome) that opportunistic invocations of the Court’s jurisdiction could impede efforts to resolve protracted conflicts through negotiated settlements entailing amnesty for perpetrators of crimes within the Court’s jurisdiction.


Bolton’s argument conflates several points, which for analytical purposes should be kept separate.  The argument that international law is not really law because it lacks the structures of national legal systems and cannot be enforced amounts to the standard critique of international law as law.  But as H.L.A. Hart, among others, has shown, this critique is misplaced in several important respects.  First, the presence or absence of the institutions commonly associated with domestic legal systems – a legislature, courts with compulsory jurisdiction, and centrally organized sanctions – cannot determine whether a particular system of rules constitutes law.  Even in national legal systems, courts and legislatures are created by and derive their authority from law; accordingly, the presence or absence of bodies resembling domestic legislatures and courts can’t itself be the hallmark of law.  


Second, the Austinian view that law may be reduced to orders backed by threats is too simplistic.  As Hart has suggested, orders backed by threats may be issued by anyone with the power to do so, but no one would consider the orders of a gunman to amount to law.  Moreover, even in national legal systems, we do not automatically deny the title of law to rules that cannot effectively be enforced by centralized sanctions (e.g., Constitutional law).


Third, though the differences between international and municipal law that Bolton alludes to are real and substantially affect the form and evolution of international law, nonetheless, states and other international actors routinely speak of international legal rules as obligatory; experience pressure to conform to those rules and criticize those who deviate from them; and in cases of breach, deny not the validity of the rules but the appropriate interpretation of the underlying facts. For Hart, this perception of international law as law by those operating with the system is the best evidence that the title of law is in fact warranted, even if it lacks important features common to national legal systems.


Certainly, the delegates to the Rome conference all assumed that they were working within a legal system to create a legal institution – a court – that would apply binding law regulating the conduct of individuals. That the law at issue did not emerge through a classic legislative process, and would depend on the at best uncertain cooperation of states for its enforcement, did not dissuade them from considering the creation of the ICC to be a law-based enterprise.


Bolton’s concerns about accountability have less to do with whether international law is law than with its proper function in the international system.  In this regard, Bolton has two principal points.  First, he fears that the Court itself (and the Prosecutor in particular) will not be subject to the checks and balances of a national legal system, thus giving rise to politicized prosecutions.  Proponents of the Court claim that the Court and Prosecutor are accountable to the Assembly of States Parties, as much or more than courts and prosecutors in national legal systems are accountable to the larger body politic.  Whether the Assembly of States Parties will in fact exercise adequate supervision over the Court remains to be seen.  Experience with the existing war crimes tribunals suggests that there is relatively little risk that the Court will run amok.  Moreover, if the present ratification trends continue, western, liberal rule-of-law-states will hold the balance of power in the Assembly of States Parties, with control over the selection, retention, and discipline of the Prosecutor.


As a general matter, however, it is simply harder for many in the United States to place confidence in an independent international institution operating outside of the direct control of an interested body politic than it is for Europeans (who deal with similar institutions within the EU on a daily basis) and others.  As Lt. Col. Lietzau notes, “Americans, for good reason, are not culturally disposed toward such ‘trust’ of an institution.  Founders of the United States established a carefully structured separation of powers that is not as evident in other democratic governments. . . . Despite the ICC treaty’s incorporation of several internal checks and balances . . . the prosecutor does not answer to any executive authority and the court is not subject to the balances provided by a separate legislature.”
  Moreover, the United States has more to lose from the possible constraining effects of the Court than do any of the like-minded states.  So for the United States, both identity and interest align to raise questions about accountability and about the limited ability of the United States to influence an independent ICC.


Second, and more important, Bolton and others fear that the ICC represents a dangerous attempt to substitute law for politics in international affairs.  In this view, the important decisions regarding the response to the kinds of political crises that give rise to genocide, crimes against humanity, and war crimes will be and must be political.  Policymakers both within and outside of the affected states will have to determine the optimum balance between peace and justice on a case by case basis. Whether to grant an amnesty as the price of a peace accord, to rely on a Truth Commission, or to prosecute offenders are questions that require political answers, which cannot reasonably be determined in advance or entrusted to the discretion of a Court with a mandate to prosecute offenders regardless of other considerations. 


For the United States, creation of the ICC in its present form represents a deliberate (if minor) shift in the architecture of international society.  It transfers coercive authority, even if only slightly, from powerful states and the UN Security Council to an international tribunal which is not really suited to exercise such authority.


Of course, supporters of the ICC have a sharply different vision of the Court’s proper place.  In their view, the purpose of the Court is precisely to substitute the rule of law for what they see as the failure of politics.  Left to their own devices, states rarely prosecute those responsible for atrocities.  The Security Council has established tribunals for Yugoslavia, Rwanda, and Sierra Leone, but ignored countless other conflicts where tribunals could have been established with equal justification. Where Bolton and others see in the ICC a likelihood of politicized prosecutions, supporters see an opportunity to overcome the barriers to justice posed by politics, understood as the short-term self-interest of states.


For Court proponents, ad hoc decisions to forego prosecutions are generally illegitimate, extorted by criminals as the price for surrendering power or ending bloodshed.  


Some Court supporters acknowledge that in at least some cases, an insistence on proceeding with prosecutions may prolong a civil war or other conflict.  They urge trust in the discretion of the prosecutor regarding which cases to pursue as preferable to trust in the self-interest of states and domestic political elites.  On balance, they maintain, a strong international criminal court will help deter the kinds of violence that give rise to the need for consideration of amnesties in the first place.


These competing views of the role of international law and institutions rest on largely untestable assumptions about their likely effectiveness in a system with no single, governing political authority.  At the same time, these apparently conflicting views partly overlap.  What critics fear is a distorted mirror image of what proponents seek.  Both believe that the Court has the potential to constrain politics.  In other words, both believe that the Court can lead governments and individuals to take decisions they would not otherwise make.


Experience with the International Criminal Tribunal for Former Yugoslavia suggests that the ICC, once created, will on occasion pursue indictments, evidence, and prosecutions in situations and in ways that may discomfit many of the governments that ratify the ICC statute.  As the ICTY’s registrar has observed, “[i]f a prosecutor suspects that a crime within his jurisdiction was committed, he must investigate, and, if a case presents itself, he must prosecute.”
  This is, of course, an overstatement.  All prosecutors must exercise prosecutorial discretion in choosing which cases to pursue, and this is especially true of international prosecutors who face serious resource constraints.  But the larger point made by the registrar is accurate; the prosecutor’s decisions are, or should be, based on legal and institutional criteria that differ at least in significant part from those that national government policy makers are likely to apply.  Thus, international tribunals may pursue indictments when at least some governments fear that doing so will impede peace negotiations or hamper other objectives; they may demand information that governments prefer to keep confidential; and they may publicize failures of cooperation and financial support. Senior ICTY officers frequently press friendly and unfriendly governments for greater support, and while the Office of the Prosecutor took national government concerns into account in deciding, for example, whether to indict Milosevic, such decisions are ultimately outside the control of the states creating the Court.  Once established, the institution takes on a life of its own as a legal and political actor.


Admittedly, states have responses available to them if they are unhappy with the functioning of the institution they have created.  They can, for example, reduce or withhold financial support, logistical assistance, intelligence, and other forms of cooperation.  But such responses tend to be partial and inconsistent, since different states will have different views about the operations of the Court.


Overall, the ICC can be expected in at least some instances to pursue cases in which UN politics, left to run their ordinary course, would not yield international prosecutions.  Despite much discussion of international criminal tribunals for Iraq, Cambodia, and  East Timor, opposition from various states, including France, Russia, and China, has so far prevented the establishment of ad hoc tribunals.  The ICC will make it much easier to pursue prosecutions in such cases.  Indeed, for many states, ratification of the ICC statute may serve as a pre-commitment device.  By obligating themselves to support prosecutions now, without reference to any specific country or situation, countries can surmount political obstacles that might preclude them from supporting an ad hoc tribunal in particular cases in the future.  They will have a ready answer to present to other governments, and to domestic interest groups, who when the time comes might view the prosecutions as unfriendly acts.  Thus, by ratifying the ICC statute, governments may lay the groundwork for prosecutions they view as desirable at a greatly reduced political price.


The flip side of this coin, of course, is that prosecutions may also take place in situations that some of those states in the future regret.  This fear is particularly acute for powerful states likely to engage in military interventions abroad, and for states already engaged in – or likely to engage in – internal conflicts in which respect for humanitarian law is rare.  Whether this concern is likely to preclude ratification depends on a state’s understanding of its own national interest.


2.  International law and national interest


The ICC has generated a vigorous debate in the United States over how to define the national interest.  This debate turns largely on differing perceptions of what the ICC is likely to accomplish. But it also turns, at least in part, on competing perceptions of the role of the United States in international affairs, and the nature and function of international law and institutions.


U.S. critics of the Court view it as an institution designed in significant part to place constraints on the exercise of U.S. military power.  In their view, U.S. military predominance will increasingly induce adversaries to seek out non-military means of undermining U.S. power, and the Court offers one such means.  In the worst-case scenario, they fear it will not deter the Slobodan Milosevics and Saddam Husseins of the world from initiating wars or encouraging atrocities, but will constrain United States decision making on the use of force.


Proponents offer a four-fold response.  First, they argue that the United States is unlikely to allow the relatively slight risk of an ICC prosecution to deter it from using force when U.S. interests otherwise require it.  They note that the United States used force in Kosovo, even though the International Criminal Tribunal for the former Yugoslavia had jurisdiction over any war crimes committed there.


Second, they argue that the Court will further U.S. interests, narrowly conceived.  By deterring gross abuses in the first place, the Court will foster domestic and regional stability in war-torn areas, and thus alleviate the need for the United States to employ force in conflicts such as those in Bosnia, Kosovo, and Somalia.  When the United States is called upon to respond to such conflicts with force, its ability to generate multilateral support for the actions it undertakes, both initially and in the peace-building stage, will be greatly enhanced if the United States is perceived by other states to be operating within a legitimate international legal and political framework. 


Third, they argue that the U.S. position on the ICC undermines U.S. interests in building support for international norms and institutions, which disproportionately benefit the United States.  As Abram Chayes and Anne-Marie Slaughter observe, all the critical elements of the global economy, including trade, foreign investment, international funds transfers, telecommunications and more, depend on a complex and generally respected international legal framework; similarly, efforts to combat drug trafficking, terrorism, weapons proliferation and related threats to U.S. national security rely in significant part on international cooperation facilitated by international law.
  U.S. pursuit of objectives in these and other areas requires the cooperation of other states. By its refusal to support the ICC, the United States undermines support for international law and institutions generally.


Fourth, they argue that by opposing its friends and allies on the ICC, the United States undermines its own capacity to lead.  As William Nash puts it, “U.S. absence from the Court would be a supremely isolating act.  It will underscore U.S. ambivalence about joining in collective efforts and institutions to enhance security, an attitude that, however reasonably presented, weakens the claim of the United States to international leadership.  Other nations increasingly question the intentions of a leading power that appears willing to lead exclusively on its own terms.  The United States loses leverage and credibility by fueling impressions that its cooperation in international politics requires an exemption from the rules.”
 In particular, U.S. leadership may be undermined on issues of international security, where multilateral support is becoming ever more important.  As internal conflicts proliferate and interstate conflicts dwindle, the utility of traditional military force declines.  With growing frequency, the United States relies on non-military measures to achieve objectives requiring coercion. Such measures, which include trade sanctions, flight bans, and restriction on loans from multilateral lending institutions, require the support of other states to be effective.  Even when the United States does use force, it increasingly seeks to work through coalitions to share the burdens, especially for peacekeeping and other non-traditional military interventions.  The U.S. isolation on the ICC, which is seen by other states as part of a pattern of U.S. exceptionalism, may hinder U.S. efforts to build support for future foreign policy initiatives.


The force of these arguments is difficult to assess.  The United States surely will not allow the threat of an ICC prosecution to prevent it from using force when vital interests are at stake.  But the possibility of prosecution may operate more subtly to affect U.S. decisions on military doctrine, stationing of troops, and other matters. The United States might, for example, prefer to base troops in countries that are not party to the ICC, to minimize the risk that soldiers indicted for crimes committed elsewhere might be surrendered to the Court.  Moreover, the mere possibility of an ICC prosecution of U.S. personnel may offer rhetorical grounds to oppose peacekeeping and humanitarian missions for those inclined to oppose them on other grounds.


Arguments about deterrence tend to be even more equivocal.  The evidence is inconclusive, turning more on anecdote and intuition than on any careful empirical analysis.  Still, it is at least plausible that the ICC will have some deterrent effect; from that standpoint, support for the ICC may further, even if only modestly, important U.S. interests.


The effects of the U.S. stance on the ICC on U.S. leadership capacity are also uncertain.  Certainly, the participants in the Rome negotiations, including members of the U.S. delegation, pointed to the perception of U.S. exceptionalism as an impediment to U.S. efforts to lead.  Indeed, some delegates appeared to oppose many U.S. proposals simply because they were made by the United States. This reaction, exacerbated by the U.S. stance on its U.N. arrears,
 by the U.S. position in the landmines treaty negotiations, and by similar instances of perceived U.S. exceptionalism, clearly poses a problem for the United States.  But it is difficult to know how serious the problem is, or how exactly the United States should seek to address it.


While resentment of the United States may hinder U.S. efforts to generate support for its positions on some issues, it is unlikely that U.S. leadership on core security issues will be significantly impaired.  Resentment of the United States did not prevent the United States from assembling the Gulf War coalition, though it may well have undermined U.S. efforts to maintain pressure on Iraq once the immediate crisis was past.  Similarly, U.S. exceptionalism does not seem to have had any measurable influence on U.S. leadership in Kosovo or Afghanistan.  In other words, resentment is likely to undermine U.S. leadership primarily on second-tier issues where the interests of other states do not force reliance on U.S. power.


In any event, the problem may to some extent be unavoidable.  U.S. military, economic, and political predominance is certain to generate some resentment, whether or not the United States seeks special treatment in international fora.  To the extent that U.S. exceptionalism in treaty negotiations and international fora exacerbates the problem, the appropriate solution is not so obvious as critics of the U.S. position on the ICC seem to believe.   In some instances, obdurate insistence on its position may lead other states to proceed without the United States and yield a worse result from the U.S. perspective than the United States could have achieved by exhibiting a greater willingness to accommodate other states’ views. The ICC is one such case: the United States might well have achieved a better outcome by exhibiting greater flexibility early in the negotiations.


But this stems in part from the unusual character of the ICC treaty.  It applies to the nationals of non-party States.  As a result, the possibility that the ICC will adversely affect U.S. decision making exists even though the United States is not a party to the treaty; indeed, the potential impact on non-parties is greater than on parties, who can opt out of the Court’s jurisdiction over war crimes for seven years, and who can opt out of amendments adding new crimes to the Court’s jurisdiction. 


Most treaties do not present the same kind of challenge as the ICC.  When the United States refused to ratify the Ottawa land mines treaty, for example, it did not face the prospect of being indirectly bound through legal rules governing the conduct of its nationals.  As a legal matter, the United States remains free to use antipersonnel land mines in Korea and elsewhere.
  While the outcome of the land mines negotiations placed pressure on the United States to modify its policies, the United States could, by refusing to ratify, insulate itself from the direct effects of the treaty.


In other cases, the U.S. refusal to accommodate other states in treaty negotiations may ultimately yield outcomes more closely in line with U.S. interests than a treaty reached through concessions to the majority.  The U.S. refusal to accept majority preferences in the negotiation of the law of the sea treaty resulted, years later, in modifications to that treaty favorable to the United States.


As a general matter, the United States does have an interest in avoiding repetitions of the outcomes of the land mines and ICC negotiations.  It does not want to encourage other states to work around it in multilateral fora.  At the same time, the United States does not want to purchase a purely nominal leadership at the cost of going along with treaty provisions it finds problematic,
 nor does it want to suggest that there are no costs to proceeding over U.S. objections. Some in Congress think the solution is to oppose the ICC with such vigor that the Court is crippled at birth, thus demonstrating the folly of proceeding without the United States.
  That approach, which the Clinton Administration opposed, seems sure to backfire. Instead, the United States needs to balance its treaty-specific concerns with more general concerns over its ability to lead; more specifically, it needs to factor the systemic issues into its decision making process more fully and explicitly than it has in the past, even if the result of that altered calculus varies from case to case.


A good example is the recently completed Optional Protocol to the Convention on the Rights of the Child on Involvement of Children in Armed Conflict.
  The evolving international consensus was that states should not allow anyone under 18 to join the armed forces or to participate in hostilities.  The United States has long set 17 as the age for recruitment and has resisted formally excluding 17 year olds from hostilities, for reasons having to do with recruitment practices in high schools and force readiness requirements.  When the U.S. position encountered broad resistance from other negotiating states, the United States, having learned from the land mines and ICC negotiations, moved in a timely way to offer a compromise: exclude those under 18 from participation in hostilities but permit recruitment of 17 year olds.  This compromise yielded an agreement that the United States could join, even though it meant changing an important U.S. military practice in order to conform to an international human rights instrument.  It also meant that the United States could preserve its larger interests in fostering multilateral cooperation and strengthening its human rights credentials.

CONCLUSION


The United States conceives of itself, in Madeline Albright’s words, as the “indispenable nation.” By virtue of its political, military, and economic preeminence, the United States can, does, and should assume unique global responsibilities.  U.S. participation, and sometimes U.S. leadership, is often essential to the management of global problems. As a result, the United States tends to assume that it should receive unique accommodations in multilateral treaty negotiations when its interests suggest a course of action at variance with the preferences of its allies.  On many important issues, such as the Kyoto Protocol, the United States appears ready to continue to forge its own path, even if doing so alienates many of its friends.


This approach has its advantages, and may be unavoidable when U.S. interests diverge too sharply from those of other states.  It also has its limitations.  While other states cannot simply work around the United States on issues such as global warming, they can work around the United States in other areas, and the more the United States is seen externally as an overbearing or unreliable partner, the more other states are likely to try to work around it.


In Rome, the delegates effectively legislated for all states, even non-consenting states, by establishing legal rules applicable to all persons, including nationals of non-parties.  The lack of a central legislature has long been central to the critique of international law as law.  The quasi-legislative process adopted in Rome partly answers that critique, but at the cost of alienating the powerful states with the most to lose from the emergence of such a process. For the United States in particular, Rome represents a relatively unusual form of international lawmaking, in which other states, acting without U.S. consent, can fashion an international institution and international legal rules that could constrain U.S. power.


U.S. critics objected to the Rome process, and to the land mines convention process before it, in large part because they proceeded on the basis of one state, one vote.  Formally, at least, this approach to international law making adheres to the principle of sovereign equality.  So long as states can exclude themselves from the application of the treaty by the simple act of withholding ratification, they have little reason to complain.  But when the treaty effectively governs the actions of non-party states, even if only through application to their nationals, the situation changes.  Issues of representation arise that are not amenable to a one state, one vote formula.  


For some, the simple majoritarianism of the Rome process was illegitimate.
  It represents an effort to shift some decision making on peace and security issues from the Security Council, where membership and veto power rest on recognition of historical power differentials, to a forum in which the United States, though highly influential, ultimately casts just one of the many votes to be counted.  In some fora, in Europe in particular, states are experimenting with qualified majorities.  In the absence of a qualified majority voting process, negotiations such as those in Rome will continue to pose a problem for the United States and others with interests that diverge from majority positions. In such situations, the United States would do well to look to the child soldier negotiations as a model.  


Rather than pursue an aggressive unilateralism, it should work hard to generate compromise solutions.  In the context of the ICC, this means that the United States should adopt a “good neighbor” policy.  It should not oppose the institution, as some in the Congress and the Administration seem intent on doing, but should continue to pursue its interests in the ongoing Preparatory Commission meetings, in keeping with the prior administration’s policy. The United States may be affected significantly by the resolution of still outstanding issues, most notably the definition of the crime of aggression.  Active opposition would only exacerbate perceptions of U.S. isolationism, and spur heightened efforts to work around the United States on the ICC and on other issues. Instead, consistent with its own history of support for international criminal prosecutions, and the Clinton Administration’s decision to sign the ICC treaty, the United States should carve out a role for itself as a principled but reasonable observer of the Court, ready to support it as appropriate, and ready to oppose any inappropriate exercise of jurisdiction, if necessary.
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