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Introduction

  In November 2008, America elected its first black President, and California voters simultaneously eliminated the right to marry a person of the same sex.  Very quickly, protestors and media pundits began blaming black, and in some cases, Latino voters.  Their arguments were based on an exit poll that suggested that 70% of blacks voted to ban same-sex marriage, compared with 53% of Latinos, and 49% of whites.  Because we were concerned about this rhetoric and its impact on coalition building, we helped organize a program at UCLA School of Law in mid-November to discuss conflict between the black and gay communities, including people who are both black and gay.  I invited a colleague at a California school who has written about marriage to join the panel, which included gay rights lawyers and activists who work in black and Latino communities.  When the colleague, a black female law professor, arrived, she told me a stunning story.  En route to Los Angeles, she had flown on a regional airline that did not permit passengers to save seats.  Accordingly, she asked a white gay man who had placed his Louis Vuitton bag on a neighboring seat to move it so that she could sit down.  “You people,” he muttered, “are the reason we lost Prop. 8.”
  

The story suggests to us that Prop. 8 may have catalyzed a new form of racial profiling.  The man thought that the professor’s skin color was enough to mark her as an enemy of gay rights.  He needed to know nothing more than that she was a black woman.  As it turns out, she is a strong supporter of gay rights.  She voted against Prop. 8, and even provided advice to pro-same-sex marriage groups.  Also surprising is that it never seemed to occur to the man that the professor might be queer.  She was wearing a wedding ring, but she could have been one of the thousands of couples who married in California before Prop. 8.  In his view, queer black people and straight black people who support same-sex marriage simply don’t exist.
  All blacks are automatically deemed opponents of gay rights.  We call this a form of racial profiling because the man would not have similarly attacked a white woman.  Although the exit poll indicated that a strong majority of elderly people, suburban voters, evangelicals and people with children voted against same-sex marriage, for example,
 the media did not broadcast these traits and transform them into a profile.  Thus, an elderly white woman or a suburban white father who supported Prop. 8(and there are many, many more such white Californians(would escape this man’s radar, while he would berate only blacks, who make up just 6% of California’s electorate,
 without any personal knowledge of their actual vote.  

In this Essay, we seek to excavate the roots of this now-prevalent narrative and to complicate it.  We also comment on the longstanding practice of gay rights groups of analogizing to the experiences of blacks and the black civil rights movement and critique its reflexive pursuit of legal standards that have been applied to race-based policies, principally strict scrutiny.  Crude analogies between race and sexual orientation have often erased black gay people and widened the chasm between the “black” and “gay” communities.
  We hope in this Essay to set the record straight regarding Prop. 8 and thus open up possibilities for building bridges between and among communities, instead of engaging in further coalition-shattering moves.

Part I

A. Political Discourse

Even before the election, noted gay commentator Andrew Sullivan had made race an issue(predicting that blacks would strongly favor Prop. 8 and demanding that Sen. Barack Obama, the black Presidential candidate, more forcefully oppose it.  Sullivan claimed that “[n]o other ethnic group comes close to the level of opposition” among blacks to same-sex marriage and that whether Obama made an ad against Prop. 8 would be a “core test of whether gay Americans should back Obama …enthusiastically.”
  The day after the election, Sullivan wrote a blog post that stated: “cruelly, a very hefty black turnout, as feared, was one of the factors that defeated us, according to the [National Election Pool Exit Poll].”
  Around the same time, sex columnist-cum-political pundit Dan Savage also pinned the blame for Prop. 8 on black voters.
   In an online post, he wrote: “Seventy percent of African American voters approved Prop 8, according to exit polls, compared to 53% of Latino voters, 49% of white voters, 49% of Asian voters.”
  After telling his readers that he “wept last night over Obama’s victory,” he continued: “But I can’t help but feeling hurt that the love and support aren’t mutual.  I do know this, though: I’m done pretending that the handful of racist gay white men out there. . . are a bigger problem for African Americans, gay and straight, than the huge numbers of homophobic African Americans are for gay Americans, whatever their color.”
  
Savage provided no empirical support for his claim that there are just a “handful” of racist gay men, while there are “huge numbers of homophobic African Americans.”
  He also portrays himself as courageously breaking from the politically correct crowd and telling it like it is.
  Savage thus represents the emboldened white gay man, who, in the wake of Prop. 8, no longer need feel sheepish about criticizing black people.  Indeed, as we explain below, white gays would go on to argue that they have eclipsed blacks as the paradigmatic despised minority.  

Signs from street protests in the wake of Prop. 8’s success tell this story.  Photographs of the signs we reference below are attached as an appendix to this Essay.  [I will display these in class.]  In the first image, a protestor hoists a sign reciting the exit poll-based claim that “7 of 10 BLKS N ½ LTNS VOTED YES ON 8?  WE SUPPORTED UR RIGHTS…”  The implication is that gays held up their part of the assumed black-gay solidarity pact by voting for Obama, but the blacks betrayed the gays.
  The second image shows a man holding a sign that reads “I Can’t Believe We Still Have To Protest This Crap.”  Underneath that complaint are three boxes arranged vertically, accompanied by the following three phrases, from top to bottom: “Women’s Rights,” “African-American,” and “Gay Rights.”  The first two boxes(“Women’s Rights” and “African-American [Rights]”(are checked off.  The final box, “Gay Rights,” remains unchecked.  The message appears to be that “we” no longer have to protest for women’s rights or blacks’ rights.  Gays are the only remaining victims of oppression.
  In the third image, a person displays a sign with a symbol suggesting that love (as exemplified by two hearts) has been banned.  Next to the picture, the sign commands, in brightly colored letters: “Don’t be a GAYCIST.”  In a more explicit twist on the same message, the fourth image announces: “GAY is the NEW BLACK.”  Strikingly, a black man holds the sign high, and he seems to be proud of this statement.
  He is surrounded not by other blacks, but by an all-white group of fellow protestors.  The latter two slides go beyond a mere comparison between blacks and gays.  Gays are not just said to suffer the same degree of discrimination as blacks and to deserve the same civil rights protections.  Rather, Gay has displaced Black.  This rhetoric cannot be dismissed as the language of a fringe group of gay protestors.  The Advocate, a leading LGBT magazine, featured the claim “GAY IS THE NEW BLACK” on its December 2008 cover.  Underneath the slogan, which the magazine rendered in white letters against an all-black backdrop, the subtitle stated: “The Last Great Civil Rights Struggle.”  T-shirts bearing this slogan are even available for sale on Amazon.com, among other places.

B. Media Coverage

The media fueled this racial rancor through its flawed reporting on Prop. 8.
  We reviewed all news and opinion items in three major newspapers during Nov. 4, 2008, the month of the election.  We selected the Los Angeles Times and San Francisco Chronicle because they are the two largest newspapers in California.  We added the New York Times because it is arguably the most influential national newspaper.
  The general pattern of the coverage was as follows.  The New York Times coverage was the most problematic in unduly highlighting race and ignoring other factors.  The San Francisco Chronicle’s reporting was the most nuanced and balanced; it recognized that race was one of many factors that explain Prop. 8’s success.  The Los Angeles Times’ coverage fell in between these two poles. 

The New York Times’ first post-election story on Prop. 8 explained the loss as follows: “Supporters of same-sex marriage in California, where the fight on Tuesday was fiercest, appeared to have been outflanked by the measure’s highly organized backers and, exit polls indicated, hurt by the large turnout among black and Hispanic voters drawn to Senator Barack Obama’s candidacy.  Mr. Obama opposes same-sex marriage.”
  This story exemplifies some of the problems evident in much of the media coverage.  First, the Times underscored race, while overlooking other more influential demographic factors, as we explain below.
  Other media outlets made similar claims.
  For example, the Washington Post melodramatically declared that blacks, “the same voters who turned out the strongest for Obama[,] also drove a stake through the heart of same-sex marriage.”
  

Second, the article presented the exit poll as reliable, which, as we explain below, is hardly the case.
  Finally (and atypically), the article actually misrepresented the exit poll finding and shaded Barack Obama’s position on Prop. 8.  The exit poll found that 51% of whites (the barest majority) opposed Prop. 8, not(as the Times reported(53%.
  More than 18 months after the election, the Times website contained no correction of this misstatement.  In addition, the article linked the racial minority vote to Obama by stating “Mr. Obama opposes same-sex marriage.”  That statement is technically true.  Yet the Times omitted its very important corollary: Obama also opposed Prop. 8 and described it as “discriminatory.”
  It is odd that the Times would refer only to Obama’s views on same-sex marriage and not his official position on Prop. 8.
 

By contrast, the San Francisco Chronicle’s lead story on the Prop. 8 outcome mentioned race, but primarily highlighted religion.
  Its central point was that voters, including Democrats, voted their religion when it came to Prop. 8.
  The LA Times coverage was mixed.  On the one hand, the day after the election, its blog announced “70% of African-Americans backed Prop. 8, exit poll finds.”
  The post did mention that religious voters and married voters and voters with children provided key support for Prop. 8.  But the reference to religious voters is telling.  According to the post, 7 in 10 Christians backed Prop. 8(precisely the same figure provided for black voters(yet the headline focused only on blacks, ignoring the intersection of black Christianity and the many more white Christians in the electorate.
  However, the LA Times also published an article about southwestern Riverside County, which it described as a “sprawling Republican stronghold of social conservatives and mega-churches,” where many households planted two or three “Yes on 8” signs in their yards.
  In focusing on a predominantly white community stocked with McCain-Palin supporters,
 the story never mentioned race.  Although it helpfully suggests that blacks were not the only religiously- motivated supporters of Prop. 8, the article also illustrates how homophobia among whites is almost never marked as “white homophobia,” even as homophobia among blacks is typically linked to race.
  The LA Times published an editorial written by John Corvino, a philosophy professor at Wayne State University, which lamented that “[o]ne of the especially painful ironies of the Proposition 8 vote is the fact that historically oppressed minorities(including blacks, Mormons and Catholics(were among the measure's strongest supporters.”
  Although this story highlights blacks as culprits, it departs from the dominant narrative in linking blacks not only with Mormons but also Catholics.  The omission of Protestants, however, is puzzling.
C. The Exit Poll

The linchpin of the claim that The Blacks Betrayed The Gays, whether uttered by the media, pundits, or street protesters, was the exit poll finding.  Virtually every critique of the black community begins with an exit poll reference.  Yet repeatedly these speakers overlooked the weaknesses of the poll and the shaky foundation it provided for the betrayal claim.  Most strikingly, major media sources typically cited the exit poll finding without any qualifications or caveats about the reliability of exit polls.
  This is disappointing, particularly given that when newspapers report their own polls they regularly note the margin of error and other qualifications,
 and exit polls are even less reliable.

Although many media outlets apparently thought the exit poll spoke for itself,
 Dan Walters, a Sacramento Bee columnist offered “a mathematical analysis of voting and exit poll data,” which he claimed indicated “very strongly that it was exactly [the] pro-Obama surge [of voters] that spelled victory for Prop. 8.”
  Walters argued that Obama received 2.6 million more votes than John McCain, and that this was twice the victory margin of Democratic presidential candidates in 2000 and 2004.
  Moreover, he continued, “10 percent of voters were African American while 18 percent were Latino, and applying exit poll data to that extra turnout reveals that the pro-Obama surge among those two groups gave Prop. 8 an extra 500,000-plus votes, slightly more than the measure’s margin of victory.”
  Walters fails to justify, however, his focus on black and Latino voters.  Why, in his view, did these racial minorities tip the balance and not the many other demographic groups that voted against same-sex marriage?  Why not Catholics or evangelicals? 
  Why not older Americans? 
  Why not rural and small-town Californians? 
   Why not parents? 
   All of these groups are substantially larger than black or Latino voters. 
  Thus, if one believes the exit poll, these groups contributed more votes to Prop. 8’s success.

More careful in their analysis were a few independent bloggers and professors at NYU and Hunter College.  Roughly a week after the election, political blogger Nate Silver rebuked what he labeled “Prop. 8 myths.”
  Taking direct aim at Walters’ claim in the Sacramento Bee that Obama elicited minority voters who were responsible for Prop. 8’s success, he pointed out that a strong majority of first time voters (62%) opposed Prop. 8, while a majority of experienced voters (56%) favored Prop. 8.  Therefore, if Obama had not been on the ballot and energized first time voters,
 and the electorate’s demographics were similar to 2004 and 2000, Prop. 8 would likely have won by a larger margin.
  

Moreover, Silver cautioned against over reading the exit poll.  First, exit polls are less reliable than other polls because they utilize a technique called cluster sampling.  That is, rather than survey a random sample of all voters in the state, pollsters interview voters only at certain precincts, which introduces another source of error.
  Second, Silver warned, “remember that whenever we’re looking at the voting patterns of just one subgroup—such as African-Americans—the margins for error are much larger than when we’re looking at the entire sample.  In consideration of these two things, the margins of error [can] in fact be quite high.  There’s probably about a 10-point margin of error in looking at how African-Americans decided on Prop 8, for instance.”

A subsequent study by political science professors at NYU and Hunter College agreed with Silver’s estimation, concluding that actual black support for the same-sex marriage ban was about 58%—12 percentage points below the much-touted 70% figure.
  They also estimated that Latino support was likely 59%—6 points higher than suggested by the exit poll.
  Although the media tended to cite only the exit poll, the study by Egan and Sherrill pointed out that four other polls taken right before and after the election found “insignificant differences in support for Proposition 8 between African Americans and Californians as a whole.”
  Egan and Sherrill also examined voting data at the precinct‐level from five counties—Alameda, Los Angeles, Sacramento, San Diego, and San Francisco—that collectively make up 66 percent of the state’s black population.
  This analysis suggested that between 57 and 59 percent of black voters supported Prop. 8.
  Based on their examination of multiple sources, Egan and Sherill described the exit poll’s 70% figure as an “outlier.”

In addition, Egan and Sherill analyzed a poll of voters by David Binder Research that was taken November 6-16, 2008.  Unlike the exit poll, the Binder poll, which was commissioned by Equality California, the leading group opposing Prop. 8, selected respondents randomly from state voter registration lists and included an oversample of African-American, Latino, and Asian‐American voters.
  Considering both the extent to which there was a difference among groups within a particular demographic (such as race and age), and the size of each demographic, Egan and Sherill calculated the impact of several variables on the Prop. 8 vote, permitting us to imagine what the outcome would have been if there were no racial differences, for example.  They concluded that “[d]espite the intense attention placed on race and ethnicity as factors in determining the vote on Proposition 8, this variable only affected about six percent of the total vote.”
  Interestingly, Egan and Sherill found that gender had almost as much impact as race (with men more likely to support Prop. 8),
 and yet the media and Prop. 8 protestors who fixated on race had nothing to say about the role of gender.  More influential than race and gender were party identification (15.2%), ideology (14.6%), religiosity (11.8%), and age (8.7%).

Moreover, once the authors controlled for religion, there were no significant racial differences.
  Thus, the biggest difference between the white vote and the black vote is not race, but religion.
  This suggests that instead of talking primarily about race, we should be engaged in a national conversation about religion and same-sex marriage and, more specifically, whether one’s religious beliefs should dictate other people’s access to marriage.  Although the Egan & Sherill study had the potential to dismantle the racial blaming, it gained little traction in the mainstream media.  After disseminating the tantalizing story of minority-vs.-minority infighting, the media showed little interest in disclosing a study that called its prior framing into question.

Another problem with using the Prop. 8 vote as proof of a broader narrative about black betrayal is that California is just one of thirty states that have banned same-sex marriage.  One cannot understand “black homophobia” by looking just at California and the Prop. 8 vote.  “In March 2000, when Californians voted on Proposition 22 (the statutory ban on gay marriage that the state Supreme Court struck down in May), a Los Angeles Times exit poll showed that levels of support were very similar among the major ethnic groups, with Latinos slightly more opposed to allowing gays to marry, Asians and whites slightly less opposed, and blacks right in the middle.”
  When one looks beyond California, the landscape becomes more complicated.  Florida also amended its constitution to prohibit same-sex marriage in November 2008, and the exit poll depicted a racial pattern similar to that in California: blacks providing the strongest support (71%), with Latinos in the middle (64%), and whites (60%) the least supportive.
  But in Arkansas, which passed a law banning unmarried couples from adopting, the exit poll suggested that white voters were more likely to oppose the law (58%) than black voters (54%).
  (The exit poll included too few Latino voters to estimate a level of support for Latinos).  The Arkansas vote received little attention from national media and a fraction of the funding poured into the fight over Prop. 8.  Also in 2008, Arizona passed a marriage ban, and whites and Latinos supported the ban equally (55%). 
  (The exit poll included too few black voters to estimate a level of support for blacks).  Moreover, “[w]hen constitutional amendments banning same-sex marriage were on eleven state ballots in 2004, blacks in Arkansas, Kentucky, Michigan, Mississippi, Ohio and Oklahoma were at least one percentage point less likely than whites to vote for them, according to CNN exit polls.  Only in Georgia were blacks slightly more likely to vote for the amendment.”
  Gregory Lewis’ research shows that black views on homosexuality and LGBT rights are much more complex than gay pundits like Savage and Sullivan think.
  Lewis explains that because they are more likely to be religious than whites, “blacks appear to be more likely than whites to see homosexuality as wrong but they also are more likely to favor gay rights laws,” such as a ban on employment discrimination.
  Polls have frequently shown a gap between black attitudes toward homosexuality and their votes.  In short, because of black religious traditions, black attitudes tend to be strongly judgmental, yet this does not inevitably translate into a stronger vote against gay rights, as exemplified by the votes regarding the eleven state bans in 2004 and the more recent Arkansas vote.  A principal way forward, then, would seem to be figuring out how to interrupt the connection between attitude and vote.  Clearly, this can and has been done.  But the campaign against Prop. 8 utterly failed to mine this territory. 
As we showed above, there were many other demographic groups that supported Prop. 8, and yet they escaped the critical scrutiny heaped on the black and Latino communities.  Perhaps an explanation for the focus on blacks (and sometimes Latinos) may be found in the assumed relationship between the two groups.  According to this understanding, blacks and Latinos have historically been subordinated and thus should be especially sensitive to discrimination and at the vanguard of efforts to expand civil rights protections.
  Some have suggested that Blacks in particular given their long struggle to overthrow slavery and Jim Crow, should be the last to deny another group its civil rights.
  By contrast, most people do not expect (white) older Americans, Catholics, evangelicals, parents or suburban voters to share a strong sensitivity to and opposition of discrimination.

Although this theory helps explain the outrage of gay rights activists, it rests on two erroneous assumptions.  First, it assumes that “discrimination” is a unitary, objective phenomenon and that black voters understood that denying LGBT people the right to marry would constitute “discrimination.”  As one black lesbian critic of the No on 8 campaign stated, “Proponents of gay marriage fling [the term “civil rights”] around as if it is a one-size-fits-all catchphrase for issues of fairness.”
  In fact, there is little agreement on which rights should be treated as a “civil right” and when the denial of a right constitutes “discrimination.”  One of the most difficult questions in antidiscrimination law is the issue of determining which groups should receive heightened protection from the courts.  According to the conventional narrative, there is now a broad consensus in society that it is wrong to harm people because they are black or Latino (although we hope that this Essay, in revealing the racially-tinged attacks in the Prop. 8 context, complicates the mainstream narrative).
  But there is no similar consensus that it is wrong to refuse to hire someone because he is a biker,
 because she is fat,
 or because he is ugly.
  As strange as it may be for some people today to think of fat people as a civil rights group, decades from now, society might see things very differently.  

Further complicating the question of what constitutes “discrimination” in the present context is religion.  For many black and Latino voters, the question of same-sex marriage was deeply interwoven with their religious beliefs about marriage.  As the U.S. Supreme Court has suggested,
 many religious people (of all races) view marriage as a “sacred” institution, rather than a mere creation of the state.
  If one views the restriction of marriage to “one man and one woman” as Biblically based,
 she is less likely to see that limitation as a form of “discrimination.”
  Surveys suggest that when blacks see a practice as discrimination, as when an employer fires a man because he is gay, they are at least as likely as whites to oppose it.  But in the case of marriage, the religious framing seemed to overwhelm the No on 8 campaign’s attempt to persuade the public that this was a matter of discrimination.
  Because for many voters, the decision on Prop. 8 boiled down to a contest over the definition of “discrimination,” one should not be surprised that many did not align the exclusion of same-sex couples from marriage with slavery, Jim Crow, Japanese internment and the like, as the No on 8 campaign did in a clumsy last-minute television ad.

Second, this view relies upon a conception of black-gay unity and similarity that is out of touch with the experiences of most black LGBT people. The colorblind belief that blacks and gays, pre-Prop. 8, were united against all discrimination may have been informed by the extreme whiteness of most mainstream gay communities and the reality that they were out of touch with blacks.  Living at the intersection of two stigmatized identities, black LGBT people face racism in white gay spaces and homophobia in black communities.  If white gay activists had formed meaningful relationships with black LGBT people(especially with blacks who did not identify solely with the white gay community(they would have known that many black people felt estranged from the white gay community.  The sources of this alienation include the following: 

1.  White male political domination.  Wealthy white males dominate the gay rights agenda, which prioritizes rights that are most meaningful for people who are middle or upper class and neglects the discrimination faced by poorer LGBT people, such as in the contexts of immigration and incarceration.
  People of color who try to raise such issues in gay rights organizations are often met with the rebuttal that such issues are not “gay.”
  Because the gay rights agenda is indifferent to the concerns of many black LGBT people, it is common for many black LGBT people to be indifferent to the gay rights agenda.

 2.  Cultural exclusion.  Both the dominant gay community and the heterosexual black community are responsible for creating the public impression that Gay=White.  That is, all the gays—or all those who matter at least—are white; and all the blacks—or all those who matter—are straight.  One of us has written about this dynamic in the context of the campaign against the military’s discriminatory “Don’t Ask, Don’t Tell” policy.
  He found that the gay rights movement emphasized “respectable” white victims of the policy and marginalized non-conforming blacks.  Although in the intervening years, some gay rights lawyers have made commendable efforts to obtain a more diverse set of plaintiffs, too often, the representatives of gay rights remain white.  The four plaintiffs in the current Prop. 8 federal lawsuit all appear to be white.
  When LGBT people rally around victims of hate crimes, they tend to favor white representatives.  They turned Matthew Shepherd (and now Tyler Clemente) into an icon, not Sakia Gunn.  These choices matter:  Consider an empirical study on homophobia among blacks, which found that blacks who did not include black men in their conceptualization of gay identity scored higher in homophobia than blacks who thought of gay identity as including black men.
  Although gay right advocates surely do not intend to alienate black voters, their selection of elite whites as plaintiffs fortifies anti-gay arguments that gay rights is not a black issue and is about affording extra privileges or “special rights” to white people who are already quite privileged.
  In a similar vein, mainstream media depictions of LGBT characters have been overwhelmingly white, from Will & Grace to Ellen to Brokeback Mountain to the recent The Kids Are All Right.  Consequently, even as such media images persuade the public that LGBT identity is normal and healthy, they simultaneously reinforce the idea that gay is white.  

3.  Racial bias.  Racism in the gay community is a serious, and rarely acknowledged, problem.  First, there remains a significant amount of good-old-fashioned racism in the gay community—what else do we call it when a club in San Francisco requires only blacks to show multiple forms of ID?
  What else can we say when the owner of the Abbey, a popular bar & lounge in West Hollywood, complains of the “dark” crowds that flock to his club on Sunday night—that would be “Black Night”—and changes the music from hip-hop to karaoke?  And then there is Shirley Q. Liquor.  This is a white gay man dressed up in drag and blackface.  Shirley Q. serves up virtually every black female stereotype—she has many “baby daddies,” is obese and incapable of speaking proper English.  Despite these blatant racial and gender stereotypes, Shirley Q. is popular in the gay white community, appearing at numerous bars and events, and has been embraced by gay celebrities such as the stars of Queer Eye for the Straight Guy.  As demonstrated by the story in the introduction, Prop. 8 sparked a new strand of racial hostility.  In a similar vein, during certain Prop. 8 protests, including one near UCLA, protestors assailed blacks, including black queer people, with racial epithets such as the N-word.
  

While most people may think that racism is “hate,” such a definition misses many dynamics that exclude and stigmatize black people and other people of color.  There is plenty of racial exclusion that is harmful even though it is not intended to harm.  For example, the romantic realm is rife with “romantic segregation” or “intimate discrimination.”
  Consider the common statements on gay dating website adam4adam.com that say “No Blacks or Asians.”
  These words on profiles are often followed with something like: “Sorry, guys, it’s just my preference.”  One of us conducted an empirical study that showed that black and Asian men receive fewer emails on a popular online dating website than white men, even when one controls for physical attractiveness.
  To be clear, we are not arguing that the white LGBT community is more racist than heterosexuals (or “hyper-racist,” just as blacks are said to be “hyper-homophobic”), but there is little evidence that it is less racist.
 

( Ryan Dunn and Vikram Swaruup provided excellent research assistance.


�  For a similar story reported by the San Francisco Chronicle, see Matthai Kuruvila, Trends Beyond Black Vote in Play on Prop. 8, SF Chron., Nov. 18, 2008, at XX.


�  Nor did it occur to him, apparently, that she might not have voted or might have abstained from voting on Prop. 8.


�  See infra notes XX.


�  See http://www.ppic.org/content/pubs/jtf/JTF_LikelyVotersJTF.pdf (reporting that 6% of likely voters in California are black) (as visited on July 13, 2010).


�  Although we use these terms for convenience, one should not forget that the “black community” and “gay community” are intersecting groups and that community itself may be understood as more of an aspiration than a reality.


� �HYPERLINK "http://andrewsullivan.theatlantic.com/the_daily_dish/2008/10/obamas-moment-o.html"�http://andrewsullivan.theatlantic.com/the_daily_dish/2008/10/obamas-moment-o.html� (as visited on July 9, 2010).  Several news articles, citing Democratic informants, predicted that socially conservative blacks and Latinos would hurt the effort to defeat Prop. 8.  See, e.g., Patrick Healy, If Elected . . . Hopefuls Differ as They Reject Gay Marriage, NY Times, October 31, 2008, at XX.


�  See �HYPERLINK "http://andrewsullivan.theatlantic.com/the_daily_dish/2008/11/stripped-of-the.html"�http://andrewsullivan.theatlantic.com/the_daily_dish/2008/11/stripped-of-the.html� (as visited on July 8, 2010).  A few weeks later, Sullivan (citing Dan Savage) described blacks as “the most homophobic racial group in America” and claimed (seemingly with approval) that black homophobia explains the high HIV rate among blacks.  See �HYPERLINK "http://andrewsullivan.theatlantic.com/the_daily_dish/2008/12/marriage-equali.html"�http://andrewsullivan.theatlantic.com/the_daily_dish/2008/12/marriage-equali.html� (as visited on July 9, 2010).  To view the results of the National Election Pool Exit, see �HYPERLINK "http://www.cnn.com/ELECTION/2008/results/polls/" \l "CAI01p1"�http://www.cnn.com/ELECTION/2008/results/polls/#CAI01p1� (as visited on July 12, 2010).


�  See �HYPERLINK "http://slog.thestranger.com/2008/11/black_homophobia"�http://slog.thestranger.com/2008/11/black_homophobia� (as visited on Mar. 8, 2009).  Savage became an influential spokesperson for the white gay community in the wake of Prop. 8.  In addition to appearing on the cable news shows several times, he was featured as an op ed contributor in The New York Times.  See Dan Savage, Anti-Gay, Anti-Family, NY Times, November 11, 2008, at XX.


�  Id. (emphasis in original).


�  Id.


�  Savage’s perception is in accord with the Supreme Court’s view that anti-black discrimination exists only when a person expresses the intent to harm blacks, by using the N-word, for example.  See, e.g., McClesky v. Kemp [Cite].  By framing the racist as a rare aberration, this perspective implies that most whites, and most policies that harm blacks, are colorblind.


� At the end of his post, Savage notes: “This will get my name scratched off the invite list of the National Gay and Lesbian Task Force, which is famous for its anti-racist-training seminars, but whatever.”  Id.


�  It seems likely that most openly gay Californians voted for Obama, but the much-cited exit poll did not ask LGBT-identified voters whether they voted for Obama, so it provides no data to support the claim.  It is also worth noting that many prominent gays backed Hillary Clinton over Obama during the Democratic primary, despite the Clintons’ checkered history on gay rights, including support of the military’s Don’t Ask, Don’t Tell  policy and the Defense of Marriage Act.  [Have RA find support for this claim.]


� We will have much more to say about these claims in Part IV.


� Although we selected the only image that we found of a black man making this claim, there were other images in which whites made this claim.  [RA: Confirm this.]


�  See �HYPERLINK "http://www.amazon.com/s/ref=nb_sb_noss?url=search-alias%3Daps&field-keywords=t+shirt+GAY+IS+THE+NEW+BLACK&x=-147&y=5"�http://www.amazon.com/s/ref=nb_sb_noss?url=search-alias%3Daps&field-keywords=t+shirt+GAY+IS+THE+NEW+BLACK&x=-147&y=5� (as visited on July 13, 2010).


�  Some may regard the newspapers on which we focus as “liberal.”  To be sure, conservative media sources, such as Fox News, also propagated the narrative that “[i]t was the black vote that voted down gay marriage.” Matthai Kuruvila, Trends Beyond Black Vote in Play on Prop. 8, SF Chron., Nov. 18, 2008, at XX (quoting Fox News host Bill O’Reilly).


�  We also reviewed stories in other California and national newspapers, but not in a systematic fashion.


�  Jessie McKinley & Laurie Goodstein, Bans in 3 States on Gay Marriage, NY Times, November 5, 2008, at XX.  To their credit, the authors stated that “[s]upporters of the bans [on same-sex marriage] in California, Arizona and Florida benefited from the donations and volunteers mobilized by a broad array of churches and religious groups from across the ethnic spectrum.”  Id.  But they followed that passage with a quote from a Latino minister who bragged that “‘[w]ithout the Latino vote, Proposition 8 would never have succeeded.’”  The authors then turned to Frank Schubert, the leader of Protect Marriage, the principal group fighting for Prop. 8, who “agreed that minority votes had put the measure over the top, saying that a strategy of working with conservative black pastors and community leaders had paid off.  ‘It’s a big reason why we won, no doubt about it,’ he said.”  Id.


�  See infra notes X-X.


�  See, e.g., Heather Knight, Some Areas of S.F. Voted to Ban Same-Sex Marriage, SF Chron., November 14, 2008, at XX (citing voting expert who analyzed race, but not religion, which correlates with race).


�  Karl Vick & Ashley Surdin, Most of California's Black Voters Backed Gay Marriage Ban, Wash. Post, November 7, 2008, at A3.


�  See infra notes X-X.


�  Compare McKinley & Goodstein, supra note X, at XX, with �HYPERLINK "http://www.cnn.com/ELECTION/2008/results/polls/" \l "CAI01p1"�http://www.cnn.com/ELECTION/2008/results/polls/#CAI01p1� (as visited on July 14, 2010).


�  Healy, supra note 4, at XX.


�  Indeed, this description resembles the distortion of Obama’s position disseminated by the Yes on 8 campaign.  See Editorial, After Prop. 8, LA Times, Nov. 6, 2010, at A28.  This is not to deny that there may be tension between Obama’s stance on same-sex marriage (opposed) and Prop. 8’s ban on same-sex marriage (also opposed).  But the Times description was far too crude and may have misled readers.  A pre-election article provided a much fairer description of Obama’s position on Prop. 8.  See Healy, supra note 4, at XX; see also Equality’s Winding Path, NY Times, November 5, 2008, at XX (post-election editorial recounting that Gov. Arnold Schwarzenegger both vetoed a same-sex marriage bill and opposed Prop. 8).


�  See John Wildermuth, Many Obama Supporters Also Backed Prop. 8, SF Chron., Nov. 6, 2008, at XX.


�  See id. (“‘What the exit polls say is that religion trumps party affiliation when it comes to social issues,’ said Mark DiCamillo, director of the Field Poll.”).


� See �HYPERLINK "http://latimesblogs.latimes.com/lanow/2008/11/70-of-african-a.html"�http://latimesblogs.latimes.com/lanow/2008/11/70-of-african-a.html� (as visited on Oct. 25, 2010).


�  See id.


�  David Kelly, Committed to their Cause in a Red Stretch of a Blue State, Nov. 5, 2008, at B1.


�  [Cite Ryan website on racial demos of Riverside County].


�  Cf. Russell K. Robinson, Racing the Closet, 61 Stan. L. Rev. 1463 (2009). (discussing the invisibility of “white men on the down low” and the media spotlight on similarly behaving black men).


� [Cite].


�  See, e.g., Vick & Surdin, supra note X, at A3; �HYPERLINK "http://latimesblogs.latimes.com/lanow/2008/11/70-of-african-a.html"�http://latimesblogs.latimes.com/lanow/2008/11/70-of-african-a.html�.


�  For example, a recent Washington Post story reporting on a poll showing the public’s approval of Obama’s job performance concluded with this paragraph: “The latest poll was conducted by conventional and cellular telephone Wednesday through Sunday among a random national sample of 1,288 adults including interviews with 1,151 registered voters. The results for the full survey have a margin of sampling error of plus or minus 3.5 percentage points.”  Dan Balz and Jon Cohen, Confidence in Obama Reaches New Low, Washington Post-ABC News Poll Finds, Wash. Post, July 13, 2010, at XX.


�  See �HYPERLINK "http://www.queerty.com/exclusive-nate-silver-on-african-americans-prop-8-and-being-a-hero-to-gays-geeks-everywhere-20081121/" \l "ixzz0tUcGaQhv"�http://www.queerty.com/exclusive-nate-silver-on-african-americans-prop-8-and-being-a-hero-to-gays-geeks-everywhere-20081121/#ixzz0tUcGaQhv� (hereinafter “Interview with Nate Silver”) (as visited on July 12, 2009). (“Exit polls are somewhat less reliable than telephone-based polls of the same sample size.)


�  See supra (discussing LA Times blog).


�  Dan Walters, Obama Surge Sealed Prop. 8 Win, Sac. Bee, Nov. 14, 2008, at XX.


�  See id.


�  Id.


�  See �HYPERLINK "http://media.sacbee.com/smedia/2008/11/05/18/prop8.source.prod_affiliate.4.pdf"�http://media.sacbee.com/smedia/2008/11/05/18/prop8.source.prod_affiliate.4.pdf� (as visited on July 12, 2010) (reporting that 65% of Protestants and 64% of Catholics voted for Prop. 8).  According to one report, 30% of voters were Catholic.  See Matthai Kuruvila, Catholics, Mormons allied to pass Prop. 8, SF Chron, Nov. 10, 2008, at XX.  Although gay rights groups have harshly criticized Mormons, including a campaign to strip the church of its tax-exempt status, See Matthai Kuruvila, Tax-exempt Benefit Disputed in Prop. 8 Campaign, SF Chron, Nov. 28, 2008, at XX, they have largely ignored the Catholic Church.  According to the San Francisco Chronicle, “[t]he last Field Poll, conducted a week before the election, showed that weekly churchgoers increased their support in the final week from 72 percent to 84 percent.  Catholic support increased from 44 percent to 64 percent(a jump that accounted for 6 percent of the total California electorate and equivalent to the state’s entire African American population combined.”  Id.  Catholic leaders not only avidly generated Prop. 8 support from their congregations, they were instrumental in enlisting Mormon support.  See id.  While religious groups opposed to same-sex marriage were organizing, the supporters of same-sex marriage largely overlooked religion, including religious supporters of marriage equality. See id. (quoting Rev. Roland Stringfellow, of the Center for Gay and Lesbian Studies at the Pacific School of Religion in Berkeley); see also Lisa Miller, Our Mutual Joy, Newsweek , Dec. 6, 2008, at XX (post-election article on “the religious case for same-sex marriage”).


� See �HYPERLINK "http://www.cnn.com/ELECTION/2008/results/polls/" \l "CAI01p1"�http://www.cnn.com/ELECTION/2008/results/polls/#CAI01p1� (as visited on July 12, 2010) (reporting that 61% of voters 65 and older voted for Prop. 8).


�  See �HYPERLINK "http://media.sacbee.com/smedia/2008/11/05/18/prop8.source.prod_affiliate.4.pdf"�http://media.sacbee.com/smedia/2008/11/05/18/prop8.source.prod_affiliate.4.pdf� (as visited on July 12, 2010) (reporting that 65% of rural… and 59% of suburban voters voted for Prop. 8).


�  See �HYPERLINK "http://media.sacbee.com/smedia/2008/11/05/18/prop8.source.prod_affiliate.4.pdf"�http://media.sacbee.com/smedia/2008/11/05/18/prop8.source.prod_affiliate.4.pdf� (as visited on July 12, 2010) (reporting that 68% of voters who were married with children voted for Prop. 8, as did 64% of voters who had children under 18 living in their household).


�  [Have RA quantify the size of each group.].  Walters, and likeminded critics, essentially view increased black and Latino turnout for Obama as a bad thing.  Rather than being applauded for exercising their civil rights and helping to elect the first black President, black and Latino voters are seen as contaminating the political process and undercutting the power of white voters.  See, e.g., Walters, supra note X, at XX (“To put it another way, had Obama not been so popular and had voter turnout been more traditional – meaning the proportion of white voters had been higher – chances are fairly strong that Prop. 8 would have failed.”) (emphasis added).


�  Further, even if one focuses on race, one could slice the number differently to produce other racial claims.  Although a majority of whites (51%) voted against Prop. 8 (and in favor of same-sex marriage), focusing only on white men provides another narrative. A majority of white men (51%) voted against same-sex marriage(a number close to the 53% of Latinos who opposed same-sex marriage.  Why were Latinos demonized, but not white men?  Numbers, we suggest, cannot fully explain the discrepancy.  Moreover, in interpreting the racial dimensions of the vote, why do the many white first-time voters elicited by Obama disappear?  Walters blames Obama for bringing out new pro-Prop. 8 black and Latino voters, but gives Obama no credit for attracting other new voters who voted against Prop. 8.  See �HYPERLINK "http://www.cnn.com/ELECTION/2008/results/polls/" \l "CAI01p1"�http://www.cnn.com/ELECTION/2008/results/polls/#CAI01p1� (as visited on July 12, 2010).


�  See �HYPERLINK "http://www.fivethirtyeight.com/2008/11/prop-8-myths.html" \t "_blank"�http://www.fivethirtyeight.com/2008/11/prop-8-myths.html� (as visited on July 9, 2009); see also �HYPERLINK "http://guy2k.blogspot.com/2008/11/doubt-by-numbers.html"�http://guy2k.blogspot.com/2008/11/doubt-by-numbers.html� (pointing out that exit poll provided no cross-tab for first-time African-American voters for Obama).


�  Eighty-three percent of first-time voters supported Obama. See id.


�  See Interview with Nate Silver, supra note X.


�  See id.  For example, it appears that the exit poll may have undercounted recently emigrated Asians, especially those who did not speak English, who were more likely to support Prop. 8.  Cf. Heather Knight, Some Areas of S.F. Voted to Ban Same-Sex Marriage, SF Chron., November 14, 2008, at XX (finding strong support for Prop. 8 in Chinatown, San Francisco).


�  Id.


�  Patrick J. Egan & Kenneth Sherrill, California’s Proposition 8: What Happened, and What Does the Future Hold? 9 (Jan. 2009) (“Analysis of the full range of data available persuades us that the [National Exit Pool] exit poll overestimated African American support for Proposition 8 by ten percentage points or more.”).  The Evelyn & Walter Haas, Jr. Fund in San Francisco, “a foundation whose mission includes the advancement of the civil rights of gays and lesbians,” commissioned the study, and the National Gay and Lesbian Task Force Policy Institute released it.  Id. at 1.  


�  Id. at 3.


�  Id. at 9.  This finding is consistent with an exit poll from March 2000, when Californians voted on Proposition 22, a statutory ban on same-sex marriage.  Sixty-two percent of Black respondents supported the measure, compared to 61.4% of voters.  According to the poll, Latino support was slightly higher, at 65%.


�  See id. at 10-11.


�  See id. at 11.


� Id. at 9.


�  The oversample consisted of 266 African American, Latino, and Asian‐American voters; the total sample encompassed 1,066 respondents.  See id. at 2.


�  Id. at 8.


�  See id. (finding that gender impacted 4.9% of vote).


�  See id. at 11.  


�  [Discuss surveys showing that blacks and Latinos attend church more frequently than whites.]


�  Moreover, at least some readers of one of the few publications to report on the Egan & Sherill study seemed unwilling to relinquish their judgment of the black community.  [Discuss reader responses to Advocate story.]


�  Timothy Stewart-Winter, Gay Marriage and the Black Vote, LA Times, Aug. 14, 2008, at XX.  [RA is tracking down this exit poll and any news coverage of it.]


�  See �HYPERLINK "http://www.cnn.com/ELECTION/2008/results/polls/" \l "val=FLI01p1"�http://www.cnn.com/ELECTION/2008/results/polls/#val=FLI01p1� (as visited on July 16, 2010).  State law required at least 60% support to amend the constitution.  [Cite].


� See id.  �HYPERLINK "http://www.cnn.com/ELECTION/2008/results/polls/" \l "ARI01p1"�http://www.cnn.com/ELECTION/2008/results/polls/#ARI01p1� (as visited on July 19, 2010).  Although the law’s supporters seemed to be concerned primarily about gay couples adopting, the law also banned other unmarried couples from adopting.  Indeed, the exit poll (mis) labeled the initiative “ban on gay couples adopting children.” Id.  Same-sex couples face the most severe burden, however, in that they cannot legally marry in Arkansas.  [Address question of statistic significance in exit poll differentials]


�  See �HYPERLINK "http://www.cnn.com/ELECTION/2008/results/polls/" \l "AZI01p1"�http://www.cnn.com/ELECTION/2008/results/polls/#AZI01p1� (as visited on July 16, 2010).


�  Stewart-Winter, supra note X, at XX. “The remaining four states had too few blacks to make a meaningful comparison.”  Id.; see also Patrick J. Egan & Kenneth Sherill, California’s Proposition 8 and America’s Racial and Ethnic Divides on Same‐Sex Marriage (draft on file with author, at 6) (2010) (“Historically, exit polls from statewide ballot measures on same‐sex marriage bans have found no significant differences in the votes of blacks and Latinos compared to whites.”).  These exit polls, of course, may be subject to the same caveats as the Prop. 8 exit poll.  The point, though, is that one should not cherry-pick exit polls, only consulting the ones that cast blacks in an unfavorable light.


� See Gregory B. Lewis, Black-White Differences in Attitudes toward Homosexuality and Gay Rights, 67 Pub. Opinion Q. 59, 66 (2003).  


�  Id.


� See, e.g., Walters, supra note X, at XX (“Some gay rights leaders have been bitter that voters from two ethnic groups that have experienced discrimination should vote so strongly to deny gays the right to marry.”).


�  See http://www.huffingtonpost.com/lola-adesioye/time-to-overcome-black-ho_b_143626.html (as visited on July 9, 2010) (“Gay rights supporters are surprised that African Americans could have voted against gay marriage believing that they, more than anyone, should understand discrimination having suffered from it for so long.”); see also �HYPERLINK "http://articles.sfgate.com/2008-11-08/opinion/17125632_1_teen-abortion-tax-hikes-sales-tax"�http://articles.sfgate.com/2008-11-08/opinion/17125632_1_teen-abortion-tax-hikes-sales-tax� (San Francisco Chronicle letter to the editor) (“Rosa Parks didn't sit at the front of the bus just to tell other oppressed people to go to the back.”).


�  Cannick, supra note X, at XX.


�  As the San Francisco Chronicle stated in one of the few nuanced approaches to the election aftermath, “Prop. 8’s racial fallout raises the question of how the groundbreaking multiracial support of a presidential candidate could coincide with the racial scapegoating now following a failed state ballot campaign.”  Matthai Kuruvila, Trends Beyond Black Vote in Play on Prop. 8, SF Chron., Nov. 18, 2008, at XX; see also id. ( “‘It’s just a shame to see the sort of coalition that came out behind Obama, and then you come back to California and you see white gays say ‘black people cost us the election,’” said David Binder, a white gay San Franciscan and a polling expert who spent the past two years working for the Obama campaign. ‘It bothers me that people look at the race of the people involved rather than factors that are more explanatory.’”). 


� Richard Ford


� Fat Rights book


� Deborah Rhode book


�  Zablocki


�  [Discuss UCLA psych grad student’s work here.]


� But see Newsweek article calling this account into question.


� One black voter told a reporter: “God doesn’t approve it, so I don't approve it. And I approve of Him.”  Derek McCoy, African American outreach director for the Protect Marriage Campaign explained: “The reason I feel [blacks] came out so strong on the issue is one, for them, it’s not a civil rights issue, it’s a marriage issue. It’s about marriage being between a man and a woman and it doesn’t cut into the civil rights issue, about equality.”  Vick & Surdin, supra note X, at A3.


� See Gregory Lewis studies.


� See �HYPERLINK "http://www.theliberaloc.com/2008/10/31/samuel-l-jackson-for-no-on-prop-8/"�http://www.theliberaloc.com/2008/10/31/samuel-l-jackson-for-no-on-prop-8/� (as visited on Oct. 25, 2010).


� See, e.g., John Wildermuth, Wealthy gay men backed anti-Prop. 8 effort, SF Chron., Nov. 16, 2008, at XX (showing that white gay men were primary donors to No. on 8 campaign); Amy Sueyoshi, Inequality in the Marriage Equality Movement, available at http://nsrc.sfsu.edu/article/inequality_marriage_equality_movement (as visited on July 9, 2010).  [Also cite POC study; Libby Adler, Time article on gay mafia]


�  See, e.g., Vaid, Berube.


� See, e.g., Jasmyne A. Cannick, No-on-8's White Bias, LA Times, Nov. 8, 2008, at XX (“Does someone who is homeless or suffering from HIV but has no health care, or newly out of prison and unemployed, really benefit from the right to marry someone of the same sex?”).


�  Cite examples of black denials of homosexuality in black community from Devon article.


�  [RA--Analyze race of all plaintiffs in SS marriage cases].


� See Gregory M. Herek & John P. Capitanio, Black Heterosexuals’ Attitudes Toward Lesbians and Gay Men in the United States, 32 J. Sex Res. 95, 104 (1995).


�  See also Hutchinson, Gay Rights for Gay Whites.


�  See Dennis McMillan, HRC Rules Gay Bar Owner Violates Civil Rights, SF Bay Times, April 28, 2005, available at http://www.sfbaytimes.com/?sec=article&article_id=3625 (as visited on July 16, 2010).


�  See �HYPERLINK "http://rodonline.typepad.com/rodonline/2008/11/n-word-and-raci.html"�http://rodonline.typepad.com/rodonline/2008/11/n-word-and-raci.html� (reporting that UCLA student was “called the n-word at least twice” and that “three older men accosted [a black gay couple holding “No on 8” signs] and shouted, ‘Black people did this, I hope you people are happy!’”); �HYPERLINK "http://www.jasmynecannick.com/blog/?p=2846"�http://www.jasmynecannick.com/blog/?p=2846� (reporting several phone calls from blacks, gay and straight, who faced race-based attacks at the Westwood protest) [Have RA look for more examples]; Matthai Kuruvila, Trends Beyond Black Vote in Play on Prop. 8, SF Chron., Nov. 18, 2008, at XX (reporting that black female driver who opposed Prop. 8 was approached by “a group of men [who] came up to her window and said, ‘Tell your people to be careful because it is because of them that we don't have equal rights.’”).





�  See Russell K. Robinson, Structural Dimensions of Romantic Preferences, 76 Fordham L. Rev. 2787 (2008); Elizabeth F. Emens, Intimate Discrimination: The State’s Role in the Accidents of Sex and Love, 122 HARV. L. REV. 1307 (2009).


� Such statements are usually made by white men, but sometimes men of color also refuse to date men of color.


� [Cite]


� Racism among LGBT people may take on particular forms because of particular features of the community.  For instance, some gay white men seem to think they have greater freedom to dress up as a black woman (Shirley Q. Liquor) or call a black woman a “bitch,” whereas white straight men might feel more worried about being labeled a racist and a sexist.





