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IN THE

Supreme Court of the United States

No. 01-1605

INRE: GARY A. TAYLOR AND
WILLIAM S. HARRIS, ,
Petitioners.

On Petition for a Writ of Certiorari to the
United States Court of Appeals
for the Fifth Circuit

MOTION FOR LEAVE TO FILE BRIEF OF
AMICI CURIAE

The National Mental Health Association and the Judge
David L. Bazelon Center for Mental Health Law respectfully
move for leave to file their attached brief as amici curiae in
support of petitioners Gary A. Taylor and William S. Harris.
On April 25, 2002, a petition for writ of certiorari was filed
in In re: Gary A. Taylor and William S. Harris, No. 01-1605.
The Attorney General of Texas, who represented the respon-
dent in the underlying habeas corpus action, declined to file a
brief in opposition to the petition, informing the Court by
letter that the State has no interest in this case.

On June 17, 2002, this Court called for the views of the
Solicitor General. In light of the Court’s request for the
views of the Solicitor General, amici curiae believe that it
may be useful for this Court to consider the views of organi-
zations specializing in the rights and interests of individuals
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with mental disabilities and therefore request permission to
file this brief. Although an amicus curiae brief is ordinarily
due within the time for filing the respondent’s brief in oppo-
sition, no brief in opposition has been filed or will be filed,
and the Solicitor General has not yet filed his brief.

Amicus curiae the National Mental Health Association is
a nonprofit organization dedicated to promoting mental
health, preventing mental disorders, and achieving victory
over mental illness through advocacy, education, research,
and services. Amicus curiae the Judge David L. Bazelon
Center for Mental Health Law is a national nonprofit organi-
zation that provides legal and policy advocacy to protect the
civil rights and human dignity of individuals with mental ill-
ness and mental retardation.

Amici believe that this case warrants this Court’s review
because it raises a question of the greatest importance to the
administration of the death penalty: whether the Anti-Drug
Abuse Act of 1988, 21 U.S.C. § 848(q)(8), authorizes com-
pensation for counsel who represent condemned prisoners in
conjunction with state post-conviction competency and
clemency proceedings. Although the question presented is
important for all death row inmates, amici believe that the
issue is especially important because of its bearing on the
fate of prisoners with mental disabilities, many of whom
cannot be executed consistent with the Eighth Amendment
of the Constitution and some of whom may well be actually
innocent of the crimes of which they were convicted. For
these reasons, amici curiae respectfully ask the Court to
grant this motion and to permit the filing of the accompany-
ing brief.
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INTHE

Supreme Court of the United States

No. 01-1605

INRE: GARY A. TAYLOR AND
WILLIAM S. HARRIS,
Petitioners.

On Petition for a Writ of Certiorari to the
United States Court of Appeals
for the Fifth Circuit

BRIEF OF NATIONAL MENTAL HEALTH
ASSOCIATION AND THE JUDGE DAVID L.
BAZELON CENTER FOR MENTAL HEALTH LAW
AS AMICI CURIAE IN SUPPORT OF THE
PETITION FOR A WRIT OF CERTIORARI

This brief is filed on behalf of the National Mental
Health Association and the Judge David L. Bazelon Center
for Mental Health Law as amici curiae in support of peti-
tioners, with the written consent of the petitioners.'

! Pursuant to Supreme Court Rule 37.6, amici state that no counsel
for a party authored this brief in whole or in part, and no person or entity
other than the National Mental Health Association and the Bazelon Cen-
ter, their members, or their counsel has made a monetary contribution to
the preparation or submission of this brief. A letter of consent from peti-
tioners is filed with this brief. The State of Texas filed a statement of

non-interest in the case.




2

INTEREST OF AMICI CURIAE

The National Mental Health Association (“NMHA”) is a
nonprofit organization dedicated to promoting mental health,
preventing mental disorders, and achieving victory over
mental illness through advocacy, education, research, and
services. With 340 affiliates in 43 states and the District of
Columbia, NMHA has worked toward eliminating discrimi-
nation against and public misconceptions about people with
mental illness since 1909. NMHA believes that mental ill-
ness can influence an individual’s mental state at the time he
or she commits a crime. NMHA also believes mental illness
should be taken into account as a mitigating factor during all
phases of a potential death penalty case, including post-
conviction clemency and competency proceedings, and that
condemned prisoners who have mental illness should not be
executed. NMHA has urged clemency authorities in several
states to commute death sentences to life in prison because
of the existence of mental illness.

The Judge David L. Bazelon Center for Mental Health
Law (“the Bazelon Center”) was formed in 1972 and is the
leading national legal advocate for people with mental illness
and mental retardation. The Bazelon Center promotes the
civil rights and human dignity of individuals with mental
disabilities through litigation, policy advocacy, education,
and training. The Center has brought major cases decided by
this Court establishing the rights of people with mental dis-
abilities, and it has participated as amicus curiae in numer-
ous additional cases before this Court.

NMHA and the Bazelon Center believe that this case
warrants this Court’s review because there is an established
intercircuit conflict with regard to the proper interpretation
of 21 U.S.C. § 848(q), and because the legal question in-
volved will have a substantial impact on the number of men-
tally impaired prisoners that are wrongly executed. Amici
believe that mental disabilities should always be taken into
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account during state post-conviction competency and clem-
ency proceedings. Without a right to counsel, however, the
vast majority of death row inmates with mental illness and
mental retardation are incapable of navigating those proceed-
ings. Because execution of mentally impaired individuals
raises questions of the gravest importance under the Eighth
Amendment, this Court’s expeditious resolution of this con-
troversy is warranted.

SUMMARY OF ARGUMENT

The decision of the Fifth Circuit presents an intercircuit
conflict on a question of great importance to the administra-
tion of the death penalty: whether the Anti-Drug Abuse Act
of 1988, 21 U.S.C. § 848(q)(8), authorizes compensation for
counsel who represent condemned prisoners in conjunction
with state post-conviction competency and clemency pro-
ceedings. Although the question presented is important for
all death row inmates, amici believe that the issue is espe-
cially important because of its bearing on the fate of prison-
ers with mental disabilities, many of whom cannot be
executed consistent with the Eighth Amendment of the Con-
stitution and some of whom may well be actually innocent of
the crimes of which they were convicted. As this Court re-
cently recognized in the context of mental retardation, indi-
viduals with mental disabilities are more likely than the
average person to be wrongfully convicted and wrongfully
sentenced to death. Yet those same individuals are also less
likely than others to be able to navigate successfully the
post-conviction competency and clemency proceedings that
hold their last hope of avoiding an unconstitutional execu-
tion. Upholding Congress’ clear intent to provide counsel
for death row inmates for “such competency proceedings and
proceedings for executive and other clemency as may be
available to the defendant,” id., is one significant means by
which the risk of unconstitutional executions can be mini-
mized.
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Sixteen years ago, in Ford v. Wainwright, 477 U.S. 399
(1986), this Court held that executing an insane person vio-
lates the prohibition against cruel and unusual punishment.
The determination of the procedures to be used in deciding
which individuals are mentally incompetent is, however,
largely left to the states. As discussed in this brief, the post-
conviction procedures that states have created to identify in-
competent inmates are complicated and would be difficult to
navigate pro se even for a prisoner in command of all his
faculties. Unfortunately, without the aid of counsel, it is the
prisoners with the greatest psychological or cognitive im-
pairments — the ones most likely to meet the standards of
mental incompetence articulated by the states — who are least
likely to succeed in invoking the protections of the Eighth
Amendment. Those individuals are also unlikely to be able
to persuade clemency authorities to consider their mental
impairment as a mitigating factor justifying commutation of
a death sentence to a term of life imprisonment.

This Court should address the proper interpretation of
section 848(q)(8) now. As the petitions for certiorari cor-
rectly explain, there is a clear conflict among the courts of
appeals. Indeed, the circuits that include the most active
death penalty jurisdictions have already weighed in on the
question, with the Fifth and Eleventh Circuits clearly holding
that counsel should not be compensated for representation in
conjunction with state competency and clemency proceed-
ings, and the Eighth Circuit clearly holding that counsel
should be compensated. Thus, the lower courts are in need
of this Court’s guidance with regard to the proper interpreta-
tion of section 848(q)(8).

Even more importantly, postponing resolution of the
question at hand would increase the risk that mentally im-
paired individuals in the jurisdictions denying compensation
will be executed in the meantime because their impairments
are not properly accounted for in state competency and
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clemency proceedings. In light of the inherent unreliability
of the convictions of people with mental disabilities, there is
also a substantial possibility that an innocent person will be
executed as a result. Accordingly, amici urge this Court to
grant certiorari and resolve this question now.

ARGUMENT

Section 848(q) of Title 21 by its terms grants to all indi-
gent state and federal condemned inmates a right to counsel
and to expert and investigative services for post-conviction
proceedings. See 21 U.S.C. § 848(q)(4)(B). The right to
counsel and other services encompasses not only representa-
tion for habeas corpus proceedings under sections 2254 or
2255 of Title 28, see id., but also for “such competency pro-
ceedings and proceedings for executive or other clemency as
may be available to the defendant.” Id. § 848(q)(8) (empha-
sis added). As explained in detail in the two petitions for
certiorari,2 that right to counsel covers both federal and state
post-conviction clemency and competency proceedings, not
just federal proceedings. See Pet. 9-22.

Despite Congress’ clear intent, however, the Fifth Circuit
in the decisions below held that section 848(q)(8) does not
authorize compensation for attorneys in state clemency and
competency proceedings. See Pet. 8a, 10a. The decisions
below deepened an existing conflict of authority between the
Eleventh Circuit, which like the Fifth Circuit holds that
compensation for such proceedings is not available, see In re
Lindsey, 875 F.2d 1502, 1506 (11th Cir. 1989); King v.
Moore, No. 02-13717-P (11th Cir. Jul. 24, 2002) (denying
appointment of counsel for state post-conviction proceedings

? This brief addresses the statutory right to counsel for indigent pris-
oners in state competency and clemency proceedings as raised in the peti-
tion for a writ of certiorari in In re: Taylor and Harris. However, the
arguments in this brief also apply to issues raised in the closely related
petition filed in In re: Wischkaemper and Taylor, No. 01-1623.
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based on holdings of Lindsey and Clark v. Johnson (In re
Taylor), 278 F.3d 459 (5th Cir. 2002)), and the Eighth Cir-
cuit, which clearly holds that counsel should be compen-
sated. See Hill v. Lockhart, 992 F.2d 801 (8th Cir. 1993).2

The question that is the subject of this conflict of author-
ity — whether indigent condemned prisoners will have access
to counsel in conjunction with state competency and clem-
ency proceedings — is of critical importance to the many
prisoners with mental disabilities on death row. There are
approximately 3,718 state and federal inmates awaiting capi-
tal punishment nationwide, see www.deathpenaltyinfo.org/
DrowlInfo.html, and a significant percentage of them are im-
paired to some degree by mental illness, mental retardation,
or both. “[I]t is estimated that 5-10 percent of people on
death row have a serious mental illness.” Death Penalty and
People with Mental lllness, available at http://
www.nmha.org/position/deathpenalty.cfm [hereinafter Peo-
ple with Mental Iliness]. In addition, a large number of death

? This intercircuit conflict is established and real. Courts in the
Eighth Circuit routinely find that the procedural requirements of Hill are
satisfied and grant compensation requests for such attorney services,
whereas courts in the Fifth and Eleventh Circuits routinely deny such
claims. Moreover, in practical terms, the conflict of authority encom-
passes more than three circuits. District courts in the Fourth and Seventh
Circuits have held that fees for clemency and/or competency proceedings
are recoverable, see Strickler v. Greene, 57 F. Supp. 2d 313, 316 (E.D.
Va. 1999); Lowery v. Anderson, 138 F. Supp. 2d 1123, 1125 (S.D. Ind.
2001) (granting fees based on the plain language of section 848(q)(8) and
the “straightforward and persuasive reasoning” of Hill v. Lockhart), and
the State’s statement of non-interest in this case suggests that it is
unlikely that grants of fees in those jurisdictions will be appealed. In
addition, the First, D.C., and Federal Circuits have no death penalty
docket to speak of, so those circuits cannot be expected to weigh in on
this controversy.

Counsel for petitioners has informed amici that petitioners plan to
file a supplemental brief that will provide additional information to the
Court about the extent of the intercircuit conflict.




7

row inmates are mentally retarded. See Offending Justice,
available at http.//www.ncadp.org/html/fact6.html (approxi-
mately “10% of the death row population may be afflicted
with mental retardation”). Some prisoners have a mental
illness and are mentally retarded. See, e.g., Frank Menolas-
cino, CHALLENGES IN MENTAL RETARDATION: PROGRESSIVE
IDEOLOGY AND SERVICES 126-27 (1977) (estimating that ap-
proximately 30 percent of mentally retarded individuals also
suffer from mental illness); Jonathan L. Bing, Protecting the
Mentally Retarded from Capital Punishment: State Efforts
Since Penry and Recommendations for the Future, 22
N.Y.U. REv. L. & Soc. CHANGE 59, 71-72 (1996) (“[T]he
incidence of mental illness among retarded people is esti-
mated to be quite high, between twenty and sixty-four per-
cent.”).

For those mentally impaired inmates, the statutory right
to counsel at post-conviction state competency and clemency
proceedings is a much needed safeguard on our nation’s im-
perfect system of capital punishment for at least two reasons.
First, the right to counsel for state competency proceedings
is likely to prevent some executions of individuals with men-
tal disabilities who satisfy the standard for incompetency-to-
be-executed and whose executions would therefore be un-
constitutional under the Eighth Amendment. As explained
below, given the complexity of state competency proceed-
ings and the high evidentiary thresholds that must be met, it
is those inmates most likely to satisfy the criteria that are
also least likely to be able to make such a showing without
the assistance of counsel. Second, the right to counsel for
state clemency proceedings provides an important safeguard
that may spare from execution some impaired individuals
who are actually innocent of the crimes of which they were
convicted, or who should not have been sentenced to death.
As this Court has acknowledged, a “disturbing number” of
death row inmates have been exonerated in recent years. At-
kins v. Virginia, 122 S. Ct. 2242, 2252 n.25 (2002). This




