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Fear of Falling: Preface

For many law school deans, March is the cruelest month.  Every March, U.S.News and World Reports, formerly a weekly, now biweekly, news magazine, releases its annual rankings of American law schools. Law school rankings are objects of intense scrutiny and consternation. One reporter described their publication as “…the legal profession’s version of March madness” (Parloff 1998).  After U.S.News [hereafter USN] published its first ranking issue in 1990, Guido Calabresi, dean of Yale Law School (ranked first) called them “an idiot poll;” Harvard’s Dean Robert Clark (ranked fifth) pronounced them “Mickey Mouse,” “just plain wacky,” and “totally bonkers” (cited in Parloff 1998; Webster 1992a.)  Eight years later, Carl Monk, executive director of the Association of American Law Schools [AALS], the main professional organization for law schools, called them “dangerous and misleading”(Cotts 1998, A13).  Since then, rankings have been denounced by virtually every professional association of legal educators and administrators, including the American Bar Association, Law School Admissions Council, Society of American Law School Teachers, and National Association of Law Placement.  In 2007, the AALS hosted a daylong workshop at its annual meeting dedicated to "confront[ing] the #@%$&**@ U. S. News and World Report rankings system."
 Why have USN rankings generated such sustained fuss among law schools? Why do some deans claim rankings have “changed everything” about legal education? And why should we care? 

Law is a status conscious field. Where you attend law school powerfully shapes the type of law you practice, which firms hire you, your professional visibility and salary. There has long been agreement about the most elite schools, the Harvards, Yales and Stanfords, but the relative status of the some190 other accredited law schools has been more ambiguous, the stuff of partisan arguments.  When it came to bragging rights, the adage goes, there were at least twenty five schools in the top ten.  Depending on which qualities you cared about, these were credible claims. 

But USN rankings undermined this useful status ambiguity. Rankings express the status of each school as a specific number on a shared metric. This commensuration of quality renders status precise and relative. Each school now bears a specific and highly public relationship to every other law school, bound to each other in an explicit status system, with the ascent of one requiring the descent of others. Rankings make obvious a school’s standing ands its trajectory, with numbers that circulate easily, are enveloped in the authority of science, and seem easy to interpret. Rankings offer a new form of scrutiny, one accessible to outsiders. This is potent knowledge. 
Measurement is rarely the neutral, technical feat we sometimes imagine it to be. Most measures don’t generate the controversy that rankings do but measures never simply describe the world. They are always an intervention.  A thermometer in the back yard may not alter the weather but it will affect how much or how we notice it. When the target of measures is people or organizations, their interventions can be dramatic. Because we are reflective, reflexive beings measures are, in the language of social science, reactive.  And rankings have been powerfully reactive. People scrutinize them, invest in them, and act differently because of them, transforming the institutions that rankings evaluate, producing consequences no one anticipated.  As highly visible symbols of quality, rankings have changed how people in law schools make decisions, allocate resources, and think about themselves and others. As one dean put it, “[Rankings] are always in the back of everybody’s head. With every issue that comes up, we have to ask, ‘How is this impacting our ranking?’” 
Fear of Falling examines the effects of this knowledge for law schools; it describes how rankings accumulate constituencies who use them for different purposes, and in doing so elaborate their meanings and extend their authority; it suggests how rankings change how people make sense of their schools, their jobs and their professional standing; it describes how rankings alter relations of power within and among law schools; and how rankings shape the opportunities for those who attend them or work in them. 

Our focus is on law schools but the patterns we describe are not unique to them. The use of measures like rankings is spreading quickly, especially in education, and is part of a global movement to hold powerful institutions more accountable, to make them more transparent to outsiders. These are worthy goals. But the stakes of this accountability are high. Public measures like rankings simplify complex and dynamic institutions. They create powerful incentives for focusing on the measure rather than the quality the measure is supposed to capture. And measures, like rankings, are hard to control.  It is important that we understand the results of our efforts to create accountability. To do so, we need to examine numbers as they are used rather than simply assuming that we know what their effects will be.  This will entail a view close to the ground. Law schools offer a useful vantage point, a good place to begin.
Excerpts of Chapter 3: Inside Admissions: 
The Hegemony of “The Numbers”
The Setting

If law schools are gatekeepers to the legal professions, admissions officers are the porters with the keys. In managing the crucial decisions of whom to admit and reject, admissions staff control the professional fate of tens of thousands of applicants each year.
 Because they solicit, vet, and recruit applicants, admissions offices are also one of the locations inside law schools that experience ranking pressures most acutely. 

One reason why admissions personnel are so sensitive to rankings is that they oversee the production of the three important numbers—the median undergraduate grade averages [UGPA], the Law School Admissions Test [LSAT] scores, and the acceptance rates or yields of entering students—that USN uses to create the “selectivity” factor that determine 25% of a school’s ranking. These are numbers that everyone around law schools know and monitor closely, especially deans and their bosses: the provosts, presidents, and trustees. One dean of admissions described how parking lot encounters with the university president always begin with “Hello Mark! How are our LSATs going?”— a query that sounds much different when sympathetic colleagues on coffee breaks at recruitment fairs gently inquire “So, how are your numbers this year?” 

Rankings penetrate admissions work in other ways, too. Admissions staff help broker relations between what Erving Goffman (1959) would call the front stage and back stage of law schools, the public parts of schools that are carefully orchestrated for outsiders, and the vast, mostly invisible bureaucratic apparatus that supports these performances. Admission staffs are prominent players in producing the public face of law schools. If first impressions of law schools are now often formed by websites, their content and follow up reflect the intensive monitoring of admissions staff who identify potential applicants, answer emails and phones, write admissions blogs, monitor chat rooms, organize visits, mail follow-up post cards, and generally manage the communications between schools and aspiring lawyers.  These are carefully orchestrated exchanges between schools and the prospective students who, if things go well, become law students, alumni, and donors. Audiences for admissions officers also include colleagues at other schools, anxious parents, or even the curious neighbor who wonders over cocktails how these decisions really get made. Increasingly, the work of representing their school and cultivating its reputation involves regularly confronting and managing the aftermath of rankings. 
As informants go, admissions officers are an energetic and congenial lot. Their job demands it. Articulate, well-groomed, and, let’s be honest here, more attractive than your average faculty member, their gifts for putting people at ease are so pronounced they hardly seem practiced. Along with expertise at working a crowd, admissions people need to be proficient presenters to groups ranging from obstreperous faculty to earnest pre-law clubs, and someone who can answer the same questions over and over again every year without looking grumpy. Stamina is important, too, especially during the fall “travel season” when they crisscross the country recruiting applicants and wonder if they will return home to any living plants.  Admissions staff are organized people attentive to detail. They juggle complex recruiting schedules, preside over huge data bases, promptly respond to email, rarely hit “send” when they shouldn’t, and remember the person needing an 5:00 AM taxi after the open house. And they must be good at tracking the numbers. 

***********************************************************

Sections cut: Remainder of “The Setting,”  “Professional Norms about Rankings,” “Critics and Supporters of Rankings,”
How Rankings Change Admission Decisions

Our respondents agree that the growing influence of rankings has led schools to place greater weight on “the numbers”—test scores and UGPAs that rankings in admitting students. The LSAT is a standardized test designed to help predict academic success. It includes sections on reading comprehension, logical reasoning and analytical reasoning. Scaled scores range from 120-180 in a bell-shaped distribution with a median of  around 151 and a standard deviation of about 10. Studies have found that the median correlation between LSAT scores and first year grades is around 40%, ranging from .01- .62 for different schools; the median for UGPA is .25 with ranges from .02-.49 and combining the two raises median correlations to about .49. 
LSAT scores have always mattered in admissions decisions and most admissions staff see them as helpful indicators of future success in law school.  Early pre-law guidebooks often published tables based on UGPA and LSAT scores that indicated the odds of getting into a particular school. Since rankings, however, students’ grade averages and especially their LSAT scores dominate admissions decisions in ways they never have before. As one dean of admissions said, “You never take your eye off the numbers.” Another director of admissions observed:
We’re basically talking about LSAT and UGPA scores. We’ll still say all the right things, how we read applications for every factor under the sun; and in some cases people still do stand out above their credentials.  But the vast majority of admissions decisions—the vast majority at every school I know—are really driven by the numbers now. So that's a big impact of USN.
The numbers become the default method for creating classes and making comparisons with peers. A faculty member who chaired her admissions committee explained, “I've got the list always on my bulletin board now because it tells me exactly what the 25 to 75 percent range is on the LSAT and UGPA of all of the people that, I guess, we are competing with.”


The numbers that matter most for admissions are LSAT scores.  Although they account for only 12.5% of overall rank in the USN formula, their influence is disproportionate to grade averages because they are weighted more than grades (worth 10% of overall rank) and because high scores are rarer than good grades. Also, where LSAT scores are weighted nationally, high UGPAs may reflect an easy course load, a less demanding institution, or grade inflation.
 As one faculty member at a first tier school explained:
You’re not going to be push your UGPA up very much, and the UGPA doesn't count as much as LSAT anyway. And what [my school] has done is basically focus its entire decision-making on LSAT score. It hasn't done this formally, but the Dean basically controls who is on the admissions committee and makes sure the people on the admissions committee will admit people primarily on the basis of LSAT.
If one of the biggest changes initiated by rankings is greater attention to test scores, how is this attention manifested in admission offices? Mainly, schools work extremely hard to make small improvements in their test scores. Small improvements matter because rankings are so tightly bunched that even a small shift in a factor can affect a big shift in rank. Usually the pressure to improve median test scores comes from the dean. As one administrator recounted:
I know some schools focus heavily on what that LSAT is. The dean will say to the admissions director, “I want a 160.” And I've had admissions directors tell me that. “I have been instructed to produce X if at all possible.” Well, that tells you what their admissions process is going to be like.
Another admissions director who was pressured by dean to raise the school’s LSAT scores related:
The University of Toledo does a symposium every year where they have deans come in and they give the status of the academy, and I have lots of quotes of people saying that they had to choose between a person with a 160 and a 3.5 and a person with a 170 and a 2.2. Well, the 160 won’t help you in the USN but the 170 will.  But, realistically, you think that the person with the 160 and 3.5 is more likely to succeed, but they are gaming the rankings so the 170 person gets in. It happens all the time. It happens in conversations between admissions directors and deans.
Most schools include faculty on their admissions committee and as one professor

recalls:

I served on the admissions committee last year. One of the things our dean of admissions said was that, “I don't care what the [faculty] committee says, I'm not sending a rejection letter to anybody with an LSAT score above 151 or 152 because I need to keep them in case I need to keep the numbers up.” … he gets paid a large bonus for keeping the numbers up . . . it's just an unusual thing to hear at a faculty committee: “I don't care what the committee says . . .” And even if you did this, the fact that you would say it suggests to me how much the culture of numbers and rankings have spread. I'm not sure ten years ago you could have said that to this faculty anyway.
The frustration goes both ways. Admissions personal tend to sigh when they talk about collaborating with faculty members, some of whom they see as naïve about the impact of rankings and others who are “obsessed” by them. One dean of admissions described how educating faculty about the costs of admitting that student with mediocre test scores “that they fell in love with” was a key part of his job. Many schools keep running tallies of the median scores of the students they admit. And as the professor above suggests, directors of admission are given target median UGPA and LSAT scores each year and with some receiving bonuses for meeting these targets.


Merit Scholarships
The greater emphasis on raising median LSAT scores prompted a cascade of changes in admissions practices. One of the biggest shifts involves offering “merit” scholarships to students with high test scores. As one dean of admissions explained:
The biggest things that you can have an impact on are the LSATs and UGPA scores of the incoming students.  And the main way to impact that is money.  The more you spend on scholarships, the better the credentials of the class that you’re going to have.  And this is where I find dealing with USN extremely unpleasant like everybody else.
This has prompted big changes in budgets. A faculty member at a first-tier school recalled how his school tried to raise their LSAT score
We were scrapping faculty salaries—not filling lines, raising money out of graduate students through our LLM program—and all of that money was going into funding three or four hundred thousand dollars in scholarships for purely number-driven reasons.  And we got the LSAT up a point or two points, and we got a dean of admissions who was, in fact, paid in part based on the numbers he brought in.

This redistribution is not limited to highly ranked law schools.  An admissions director described a similar pattern at a fourth-tier school:
We didn’t have merit scholarship awards when I left in 1996. When I came back in 2000, not only were there merit scholarships to attract students with better LSATs, but the budget for [merit scholarships] exceeded the entire financial aid budget…for the three years that I was there before. And that was just for one year… It was phenomenally more, it was more than double.

Because budgets are complex, it is often hard to know exactly how cuts are distributed; nonetheless, many administrators say that the increase in money spent on merit scholarships has corresponded to sharp decreases in need-based scholarships. As one admissions director commented wryly, “I have had to shift dollars away from need-based to the merit-based. The purpose of that is to pump the numbers up to get LSAT scores up. Again, this is not nuclear physics to understand.” 

Another director said that 25% of the scholarships at his school were need-based. But he wasn’t sure how long he could sustain that level:  “Yes, I am getting tremendous pressure, but so far I am fighting it.” A  group of four admissions deans at the Law School Forum agreed that merit scholarships have all but replaced scholarships based on need, prompting one member of the group to state somewhat defensively, “But I still give out a few need-based scholarships each year.”  

While practices vary, the emphasis on the median statistic encourages some schools to allocate scholarships based on which students’ scores would improve the school’s median and guesses about who is likely to accept their offers. If a school’s median LSAT score is, say, 155, it will do more to raise their score to offer partial scholars to three students who test 156 or 157, than to offer a full scholarship to someone with a much higher score.  Moreover, students with higher test scores are harder to recruit because they will have more options. And being turned down hurts a school’s yield statistics and delays negotiations with other, more attainable prospects. Several deans have described the careful formulas they use to parse out their scholarship budgets. As one director explained:

I am aware of explicit discussions about not wasting scholarship offers on students you are not going to get anyway . . . I would rather have three 163s than one 178 because the three 163s have a bigger impact on my median. And, yes, it’s absolutely true, the 163 might have a crappy UGPA, and might have a track record where they haven't done any kind of volunteer work or social commitment or nothing like that. [But] that student in this market is very likely to get a free ride somewhere. And it won't matter what their UGPA is or the rest of their record or recommendations are, as long as they didn't commit a crime, or their track record did not contain affirmative evidence that you were going to flunk out of law school . . . a high LSAT score is going to get you a full ride, probably from multiple schools.
A dean described her reaction when she first realized that it wasn’t the students with the top test scores getting the scholarships:
…[E]very year at the time we make offers, I will get e-mails from the admissions people saying, “This student just got offered $15,000 at Y. Are we going to do anything?”  And I think,  “Why?”...It just seems odd to me because I’m used to the very best students in the pool getting offers from other places, but somebody that’s got a 153 LSAT, that’s not where we’re aiming, but I guess it’s where other people are aiming. And so I guess for a fourth tier school, if they can get more of those students, I guess it has a little extra bump.

The increasing importance of LSAT scores since rankings has been confirmed and elaborated by quantitative analyses conducted by law professors William Henderson and Andrew Morriss (2006). They find that the competition for high test scores has created a robust, segmented market among law schools in which students are willing to pay higher tuition to go to an elite school but are still sensitive to scholarship offers among non-elite schools. They argue that an equilibrium is emerging in which non-elite schools are adopting expensive strategies to boost their reputations, while elite schools reinforce their higher status. They also find that a school’s initial position in the rankings affects whether a school’s median LSAT scores increases or decreases over time. The medians of higher ranked schools rose over time and the scores of schools in the third and fourth tiers declined. 

The proliferation of merit scholarships has complicated the admissions process. Students with high LSAT scores now expect scholarships, especially from lower ranked schools. Many now face explicit trade-offs between status and tuition costs, between rank and debt.  Deciding how to weigh the trade off between scholarships and school rank is a perennial topic among prospective students on blogs and in chat rooms. Students get mixed advice, but in many posts applicants encourage each other to go to the highest ranked school in a location they prefer. Students now also use scholarships as a bargaining tool among schools. We don’t know how often this occurs or how effective this negotiation is, but pre-law websites routinelyoffer advice about how to conduct such bargaining, which represents a big shift in influence for students who test well. As one admissions dean said:
 [Some prospective students] will say, “I have a scholarship offer from a higher ranked school. I’ll consider coming to your school but you’ll have to pay more.”  USN has turned this business into a marketplace with all the good and bad things that go along with marketplaces.

While this change clearly benefits students with good test scores, it has complicated the jobs of administrators who must secure and manage funds for scholarships and engage in more protracted negotiations with a few students. A long-time head of admissions at a top tier public law school describes an angry phone call he received from a student who was not offered a scholarship despite having an MA, a high UGPA and a 159 LSAT. Her roommate, it turned out, had a much lower UGPA, no master’s degree and a 164 LSAT, and had been offered a $10,000 scholarship. This administrator told the unhappy student, “[T]hat LSAT score made all the difference. The roommate’s LSAT score raised [the school’s] median while the former was below their median, and that was what the scholarship was based on. This is completely driven by USN.”  When the prospective student responded that this was a terrible way to make such decisions, he replied, “You’re right. It’s bullshit. But it's not my fault.” He asked her where she applied and she listed all schools in the top tier. When asked why she didn’t apply to any schools in the lower tiers, she responded that they weren’t ranked well. He tried to point out the irony in all this but said it was “lost on her.”


Shrinking 1L:  Cutting Positions and Redistributing Students  

A different tactic for boosting LSAT scores (and UGPAs) is to cut class size in order to eliminate the bottom scores.  According to the dean of a top 25 school:

So basically we got approval [from the president of the university] to keep our allocation the same and lose 30 students a year over three years. That’s 90 students. What this allows us to do is to become more selective and, indeed, it worked; our LSAT and UGPA numbers will be higher than they were last year. Not tremendously so, but noticeably so and the chances are that it will kick us up several places in the rankings.
Another dean reported that his alma mater also cut 30 students one year “in order to maintain a 160 LSAT.”   


Tuition revenue represents a large proportion of most law schools’ budgets so few schools can afford to cut positions without replacing lost revenue. Highly selective schools, often among the most wealthy, attract so many strong applicants they generally don’t need to cut class size to maintain their statistics. But even some selective schools cut 1L class size to improve their ranking. Because USN did not include part-time students in their selectivity statistics until last year (their 2010 rankings released in 2009 using 2008 data), another strategy many law schools adopted to raise their ranking and protect tuition revenue was to redistribute admitted students rather than eliminate positions. They did this several ways. 

Some schools re-classified a portion of admitted students as “probationary” and excluded their scores from the calculation of median LSAT and UGPA scores. Students who were “special admits” would typically take a summer class and/or one less class their first year with the option of transferring into the full-time program during their second if they did well. An associate dean at a third-tier school reported: 

I know for a fact that [School X] and [School Y] have created these artificial probation programs where students with low scores come in and they don’t have to count them as part of their LSAT.  That’s complete nonsense. . . . They have huge numbers of people on probation and it’s only in the first year, and it all disappears in the second year.  And they do it by taking one fewer course in the first year and then they take a make-up course in the summer.  That’s the rankings.  We suffer because they do that and we don’t. 

Some schools simply admit fewer students into the full-time, day program and more students into the part-time day or evening programs. This strategy improves the median LSAT and UGPA scores (and the student-faculty ratio since these are also counted only for full time students). If enough students were admitted into part-time programs, schools would not lose tuition revenue. A faculty member who chaired admissions at a top tier school explained:

It’s in the nature of any well-structured game that it’s subject to strategic choice and strategic influence.  So, one thing that we did was to shift students from our full-time into our part-time program, and I’m aware of other schools doing that.
According to another professor:

We went from a day class of about 350 and an evening class of 120 to an evening class of 160 and day class of 320. It was not solely because we only report the day numbers, but that was certainly a factor. And I have been involved in discussions in which we have considered making efforts to cut the day class further.

Some schools were unapologetic about this tactic. As dean of the University of Toledo’s law school from 1999 to 2005, Phillip Closius, helped to engineer a notable and rare ascent in the rankings, moving the school from the fourth to the second tier. Since becoming dean at the University of Baltimore law school in 2007, the school rose from 170 to 125. (While USN does not publish ordinal rankings of the third and fourth tiers, deans are told their rank.) In both places, a key ingredient of this remarkable rise was cutting full-time and adding part-time students. He defends the practice saying that some students are more likely to succeed if they start law school with fewer classes, and that “U.S. News is not a moral code, it’s a set of seriously flawed rules of a magazine, and I follow the rules…without hiding anything (Efrati 2008).”

Schools without part-time programs see it otherwise. Some characterize the practice as “lying” and “cheating.” Others complain about their relative disadvantage. Some worry that the practice creates a two-tiered system of admission that may stigmatize part-time students as less able.  As one faculty member from a 2nd tier school explained:

[O]ne thing that has happened that I'm very upset about. We used to have a unitary admissions system around here. We would admit students and then ask them if they were going to come full-time or part-time. We’re not doing that anymore because part-time students don't count in the rankings. So we have situations where we'll tell students that we’ll admit them, but they will have to come part-time the first semester. They have lower test scores. The evening program gives us a unique tool to recruit people, but I don't think it's a good way to do business. To me, the danger of having a part-time program is that it gets labeled as second-class… This is one of the most dangerous aspects of the rankings—that we have to play games with our students. 
But this professor also pointed out one of the advantages of part-time or probationary programs: they allow schools more discretion to admit promising students who “don’t fit the USN profile but who you want” without being penalized by the rankings.  The dean at this law school defended the practice as providing opportunities for students who might otherwise not be admitted. He says, “We’re more willing to actually encourage some people who we might think are marginal to go part-time at first—ours is a school where you can switch from part-time to full-time.”  

In addition to its part-time evening classes, this school also offers summer courses so students can take one first year course during the summer. Although the dean concedes that this program helps protect his selectivity statistics, there are reasons other than rankings for keeping this program. The revenue generated during the summer goes directly into his discretionary account rather than to the university’s budget “…so even if USN went away tomorrow I would keep it going.”  And, according to this dean, the summer program helps them recruit a few strong students, students with high LSAT scores (also excluded from admissions statistics) who believe that a slower summer start and fewer fall classes will improve their grades. 

Others reiterated the importance of the discretion that part-time programs provided. A dean at a second tier school said: 

We now have a larger part-time class and that is rankings driven. And we realize that that is also an area where we have more discretion. So, just as we can admit anyone we want in the bottom 25% of our full time class, our part-time class is where we can admit students who we think deserve admission but whose numbers don't show it. And we can even decide that we can't admit this person in the full-time class, so we admit them in the part-time class.

 But given that some schools report a greater proportion of minority students in their part-time programs, the risk of stigma is serious.

Quantitative analyses offer strong corroborating evidence of the spread of these tactics to reduce first year cohorts. Henderson and Morriss (2006) show that between 1992 and 2004, 64 law schools reduced the size of their full time entering classes, 24 of which did so by more than 10%. During the same period, part time enrollment rose dramatically. Tier 3 and 4 schools added 10 new part-time programs. Moreover, this tactic works. Median LSATs for schools in the top 16 increased an average of 1.69 points (p.87) from 1992 to 2004; for schools in the third tiers scores declined by 1.56 points and in the fourth tier by 1.34 points. Controlling for a school’s location and starting position, they found that a shift in 10% of an entering class from full-time to part-time resulted with a .54 gain in a school’s median LSAT.
After USN first floated its proposal to include the UGPAs and LSATs of part time students in the rankings last summer (August 2008), the reactions of some schools was swift and fearful, as committees were formed and possible responses were debated
: Shrink part-time programs? Cut them? Admit only students with statistics similar to full-time students? How much revenue can we afford to loose?  Ellen Rutt, associate dean at Connecticut, predicted that the change would “catch the outliers but punish part-time programs that have existed forever and aren’t doing it to game the system” (Efrati 2008). It’s too early to assess the impact of this change, especially given that the published statistics are a year old and wouldn’t yet reflect changes in admission policies, but this year a number of schools with part-time programs saw significant shifts, probably the result of new policy. For example, Chicago-Kent dropped 11 notches, from 66 to 77; the University of Connecticut School of Law fell from the top tier, moving from 46 to a three-way tie for 52nd.; and the University of Toledo, Closius’s old school, dropped from the 2nd to the 3rd tier.   

A different strategy for boosting test scores and cutting class size involves admitting transfer students after their first year.  Again, because USN calculates median LSAT scores and UGPAs based on entering students, this practice allows schools to admit students as 2Ls without affecting their admissions statistics. The transfer school gets two years of tuition revenue from the student and, with enough students transferring in, a school can make up the revenue lost from cutting 1L slots.
 Meanwhile, the lower ranked schools from which students transfer lose some of their best students.

Transfers are nothing new. There have always been students who switched law schools because of family circumstances, dissatisfaction, or to trade up in institutional prestige, and schools have long used transfers to compensate for attrition. But our respondents report a big increase in transfers since rankings.
  As one dean of admissions explained:


We need a student population of 300 students to support our unit, but if we admit 100 students every year, then we have a tough time getting the median and the 25th/75th credentials we want in order to look good for USN— if we have to enroll 100 for the entering class.  So we’ll only enroll 80 in the fall, we’ll enroll 10 over the summer, we’ll enroll 10 as transfer students, and then with 80 we can get to the median that put us where we want to be but we’ll still have 100 students.

While the ABA did not collect statistics on transfer students until 2007, Morriss and Henderson reports that from 1992 to 2004 there was a 41% increase in academic 1L attrition. In 2007 Tier 1 schools had 694 net transfers, Tier 2 schools 223, while Tier 3 and 4 schools lost 114 and 739 net students, respectively. The Tier 1 schools who admitted the most net transfer students are Georgetown (+14%) and Washington University (+18%); from Tier 2 they are Florida State (+20%) and Rutgers-Camden (+16%). The biggest net losers are Thomas Cooley (-28%) and Valparasio (-18%). Henderson and Morriss (2006:191) show that, like the increase in part-time students, the strategy does improve median LSAT scores. A 10% drop in the size of the 1L class corresponded to a .37 gain.
 


The growing significance of transfer students is reflected in the institutionalization of practices that cater to them. Law schools’ transfer policies have become more routine and extensive. Some schools now regularly send letters to students who were close-calls in admissions, encouraging them to re-apply next year if they do well their first year at another school. (We suspect that students of color are more likely to receive such letters.) A law professor told us:  

I had 15 students in my first-year class who got letters in January from [the same top ten ranked school]: “We were sorry we weren’t able to accommodate you, we know you were on the waitlist last year and expressed interest in enrolling.  If you’ve enrolled in law school, please consider us as a transfer.  Enclosed is our transfer application, we’ve waived your fee, we have your LSDAS report on file.”

Moreover, this professor said that the school in question, a top 15 law school, was quite open about this practice. Most schools now include policies and advice for transfer students on their websites; many have student organizations and mentors devoted to helping transfer students integrate into their new community; some reserve editorial spots on law reviews and journals for them; and they provide them with supportive letters explaining their situation to recruiters. There are now many blogs and bulletin boards devoted to discussing transfers and, perhaps most telling, law school admission consultants now advertise their expertise in helping students transfer. 

Schools who admit transfer students defend the practice as providing opportunities for deserving students. First year grades, the most important consideration for admitting transferring students, are a better predictor of passing the bar than the LSAT or UGPA (Wightman 1998). They argue that students who perform well should be allowed to transfer to a better school if they wish because their careers will benefit from the broader range of career opportunities, better access to employers, better students, and the status of their new school.  And, as part-time admits once did, admitting transfer students offers schools the luxury of focusing on other qualities in composing their classes. Critics, however, see these transfer policies as yet another cynical attempt to game rankings. As one administrator told us,

It is not a terribly well-kept secret that many upper-tier schools or aspiring upper-tier schools will take no chances at all on their entering classes and then will raid places like here for students of color who have done well and give them lots of money and take them in. Then they can report that their overall student population has diversity even though their first year class looks very white.

Schools who lose their top students— students they worked to recruit, those most likely to become law review editors, get the best jobs, and pass the bar on their first try, or offer diverse backgrounds or perspectives— resent this “poaching.”  Is it good for students and for legal education, they ask, to prolong admissions so that it lasts two years? To encourage students to become less invested in their first year? To endure the disruption that transferring inevitably brings?  Students with an eye toward trading up will no doubt work hard to achieve good grades, but they also may invest less heavily in their first school and its community. Those who switch will have missed opportunities to forge durable friendships, create stable study groups, and get to know faculty and are less likely to receive scholarships or be selected for law review. Other critics suggest that schools who admit students with lesser credentials as transfer students risk “diluting their brand” with potential employers.
 

Transfer students offer mixed reviews of their experiences.
 A blogger who reported transferring from a part-time program at a “low top tier” school to a “top ten school” to improve her chances of getting a job at a “big elite firm,” encouraged others contemplating transferring to “dream big.”  “It is possible,” she writes almost breathlessly, “to climb the USNWR by leaps and bonds—I am proof”. She concludes her advice to potential transfer students by suggesting all the privileges that come with her more prestigious schools, privileges that had been invisible to her at her former school. But, she says,  
 I will be the first to say that the law school hierarchy imposed by both the profession and the USNWR sucks, but part of being in the legal profession is learning how to play the game and use things to your advantage. 
 

Rankings have also changed how admissions staff use their waitlists.
  Schools have long used waitlists, the admissions equivalent of limbo, as a way to manage uncertainty about how many students will matriculate. If too few students accept their offers, they admit students off the waitlist to achieve the desired numbers. In the past, students who accepted waitlist offers would typically opt for the better law school. What “better” means is now precisely defined by USN. An experienced admissions director at a top-ten law school reported that she has never lost a student to a lower ranked school as a result of a waitlisted offer and has only lost students to higher ranked schools. 
When rankings were new, we were told, some schools would submit their numbers to USN before admitting students off the wait list. This improved median scores but left students dangling, forcing some to make last minute cross-country moves. After USN cracked down on this practice by publishing lists of schools who reported different statistics to the ABA than to USN, schools responded by meticulously tracking the medians numbers of their admitted and waitlisted students, which changed the emphasis on criteria. According to one admistrator: 

I think schools are much more concerned about median LSAT and UGPA averages than they were before, especially when it comes to the wait list. . . . usually with the wait list you are dealing with candidates who are not as good as the students that you admitted in the first instance, that’s almost inevitable. But what you're trying to do, I think, is— let's say that your median as you approach the last ten admissions decisions that you make, suppose you have a 165 LSAT and a 3.50 UGPA. The logical people to admit, and you probably have some on your waiting list, are people who have 164s and 3.45s, but if you admit ten or twelve or fifteen of those you may pull your medians down to those numbers. If instead you find people who had a 166 LSAT and a 2.7 UGPA, you can stabilize your medians, but you're admitting a handful of high risk students who are not as good as the ones that you are not admitting off of the wait list and you are doing it simply to exploit the statistical anomaly that they use medians instead of means.
The yield statistic is the difference between offers and what one director called “butts in the seats.” Schools also use waitlists to protect their yield statistics.  One tactic for protecting yields is to screen for interest. One head of admissions at a third tier school reported: 
What you do now is if you have a student who you think is good but you don’t know if you are going to take them, or they are on a wait list and we want to take them at the end, we don't send them a letter saying, “Now you're admitted,” we call them and ask, “Are you still interested in [our school]?” Because we don't want our selectivity numbers to go down. So you spend man hours doing this stuff. It consumes people’s minds when we could be thinking about other things than how these issues will affect USN.
A dean of admissions at a second tier public school admitted that while they still “sometimes” admit students for whom they are obviously their “safety school,” they are wary of stellar applicants:

If [a state resident] expressed interest in us, what will happen is if they apply to us and we are clearly their safety school, then we will follow up and try to call them or send them an email and tell them we are very interested in them and ask them if they are seriously interested in us. If they don’t respond to us, we don’t admit them. If they respond, then we admit. Because even if we’re their safety school, if they are interested enough that they respond, then we go ahead.  We do at least one or two outreach things to those people. But if they don’t respond, then we know that we were one of a hundred applications that they sent out and they aren’t really interested.  And then some people are so fabulous that it would be wrong not to admit them—they paid their $50, their application was fabulous, they wrote a great essay, you can’t in good conscience not admit that person.

An experienced dean of admissions reported that at his former school, his dean pressured him to reject strong applicants who seemed unlikely to accept. Offended, he threatened to quit, and his dean backed down. 



Heike Spahn, an admissions consultant and former admissions officer at the University of Chicago Law School, describes how volume affects waitlists. Applications to law schools have declined in recent years. Spahn suggests that “schools might make fewer outright admissions offers and then use their waitlist to round out their classes”…
It's a question of admissions statistics. Schools don't want to see an increase in their acceptance rates. So if there are fewer applicants this year, I think most schools will initially focus on admitting about the same percentage of students that they have in past years and then fill out enrollment with the waitlist, which generally provides a better yield. For example, say there’s a school that received 5,000 applications last year and admitted 500 people. That’s a 10 per cent acceptance rate. If the same school only gets 4,500 applications this year, it would still hope to maintain its 10 per cent acceptance rate. That would mean initially admitting only 450 people.
Being on a waitlist can be a nail-biting experience for students. A former student’s experience illustrates the trauma. After enrolling at a west-coast school and signing a lease, she received a last minute offer from a higher ranked school in the Midwest. With just days to decide, she opted for a cross-country move the week before law school began. She lost security deposit, had two days to find a new apartment, and reported starting law school in a daze. Rankings have resulted in considerable churning among cohorts.

Cultivating Rejection
Because 10% of a school’s rank is determined by its acceptance rate, the ratio of applicants to admitted students, schools have also devised strategies for lowering this number. One obvious tactic involves increasing the number of applicants; one way to do this is to make it easier or cheaper for people to apply, so electronic admissions and waiving fees are used to increase the denominator. One dean of admissions told us: 
One of the things we tried to do was we tried to be more aggressive in increasing our applicant pool. We made a major effort [on] the web site and we made a major effort [on] electronics. We got the University to commit to letting us have applying free on-line. So that helped. We made the website a lot more informational, a lot more functional, a lot more attractive, all those kinds of things. And we started mass e-mailings.
Schools also market heavily to prospective students who have taken the LSAT. A few schools have adopted the dubious practice of soliciting applications from prospective students whose scores make them unlikely to be admitted. One professor reported that a friend’s son’s undistinguished test scores and grades fell well below the typical range of one law school. Nevertheless, he received a letter from the admissions department strongly urging him to apply. The father contacted the admissions director who “more or less admitted what was going on,” that the school was courting applications to reject in order to improve its selectivity stats. As law professor and sociologist Richard Lempert (2002) notes, schools that actively discourage unqualified applicants in an effort to make the process more humane and efficient are penalized for doing so. 


Which Schools Use Which Strategies

It is unremarkable for organizations to adapt old practices for new aims. Manipulating class size, part-time programs, transfers, waitlists, and scholarships as a means for improving admissions statistics represents a broadening of uses rather than a more fundamental innovation (although the algorithms some schools use in admissions decision are relatively new tools in the admissions office toolkit). What is unusual is to find schools expending so much effort on what most see as a questionable goal. 
The LSAT, first administered in 1948 was initially conceived of as a “law capacity test,” a tool to shrink attrition by screening applicants unlikely to complete law school. As the legal historian Willian LaPiana (2001) suggests, its creators would likely be shocked at its recent use to attack affirmative action. They would likely also be baffled that test has become tantamount to “merit” and the basis of a vast redistribution in scholarship money. 

Not all strategies for boosting statistics are available to all schools.  Most elite schools don’t have part-time programs so it is lower ranked schools that have shifted students into part time programs. Many schools cannot afford to cut class size. Because students almost always transfer up, lower ranked schools cannot count on transfer students to compensate for lost revenue if they cut 1L enrollment. As students become more sophisticated about the privileges of rank, they are likely to consider transferring up the rankings food chain for smaller improvements. Highly ranked schools in cities with multiple law schools enjoy advantages because students can avoid the trauma of moving long distances. The lower tuition of highly ranked public schools for in-state residents is appealing to students from lower ranked private schools in the same state. And it is much harder for schools with big classes to move their medians, which gives an edge to Yale in its competition with Harvard, or to smaller private schools over bigger public ones. 

The Price of Higher Test Scores
These efforts to improve LSAT scores come at a price, of course. Our respondents worried most about how these changes affected who gets into law school and the nature of their jobs. 

Concern for Diversity

In nearly every interview we conducted with admissions staff,  people expressed their concern about how strategies for boosting statistics  affected access to the legal profession and the diversity of law students at their schools.
 Views like the following were common: 

The most pernicious change is that I know a lot of schools who have become so driven by their LSAT profile that they’ve reduced the access of people who are non-traditional students. I think that more than anything else has been a pernicious effect. . . . Particularly, the higher echelon you are, the more worried you are that if you let your student numbers slide to reflect your commitment to diversity, you’re going to be punished in the polls for that.
It is well-established that some groups perform less well on some standardized tests than others (Jencks and Phillips 1998; Wightman 1996, 2003; Schmidt 1999). Generally (and it is crucial to emphasize these patterns are measures of central tendency that necessarily obscure variation), men score better than women, whites and Asian Americans do better than African Americans, Mexican Americans, Native Americans and Puerto Ricans, and people living in the Northeast do better than those from the South.  For example, one study found that the LSAT mean scores for men were consistently about 1.47 points higher than for women. For 2003-2004, the mean for Caucasians was 155.37, Asian-Americans 152, Mexican Americans 147.4, Native Americans 148.49, African Americans 142.43, Puerto Ricans 138.44. Non Asian-American minorities scored roughly between one and one and one-half standard deviations or more below white students. Average regional scores ranged from 153.52 in New England to 147.23 in the Southeast (Dalessandro, Stilwell, and Reese 2004).
 
The legal profession has been grappling with how to enlist and support greater numbers of minority applicants for decades. In light of its shameful record of minority representation and pressure from faculty, students, and civil rights groups, in 1981 the ABA adopted Standard 212 that made minority admissions and retention an accreditation standard.
 This standard helped to expand minority recruitment and the adoption of affirmative action policies that produced slow but gradual improvement through the 1980s and mid 1990s (Clancy 1998). But beginning in the early 1990s some groups, notably African-Americans and Mexican-Americans, saw drops in enrollment. Despite improving grades and test scores and an additional 4,000 seats in law schools, enrollment for these two groups combined decreased about 8.6% percent from 1992 to 2005. Conrad Johnson, the Columbia law professor who helped publicize these declines, says rankings contributed: 
 
“Law schools are paying a lot of attention to the U.S. News & World Report rankings, and, as a result, they are over-relying on the LSAT… This overreliance and trend has played out in a number of ways. One is the decrease of inclusivity of African-Americans and Mexican Americans and that’s reflected in their numbers and percentages within entering classes but also in the shut-out rates as you compare different ethnic groups” (Roach 2009).

Partly in response to these declines, the ABA and the LSAC jointly launched a broad array of initiatives to “expand the pipeline” of minority recruitment and increased efforts to educate schools about the danger of narrowly focusing on these numbers.
 The importance of considering race in admissions in order to maintain minority enrollments is well established.  Studies repeatedly show that sustained minority enrollment depends on school using factors other than UGPA and LSAT scores in admission decisions (Sturm and Guinier 1996; Wightman 1997; Longly 1997; Lempert 2000; Kidder 2003; Wilder 2003; Chambers et al 2005; Ayres and Brooks 2005; Guinier 2003; Wilkins 2005; Johnson 2006). Furthermore, the LSAT is a poor predictor of becoming a successful lawyer. Wightman found that the graduation rates of black students who would not have been admitted to law school had the decision been restricted to these two quantitative indicators was 78%. Lempert (2000) concludes from his study of University of Michigan law school graduates that while the LSAT and UGPA are for many schools “the most prominent admissions screens [they] have almost nothing to do with measures of achievement after law school ...”
Studies also reveal persistent class effects (Wightman 1997; Wilder 2003; Dalessandro, Stilwell, and Reese 2004). Students from wealthy or middle class families do better than those from working class or poor families, and younger applicants score higher than older students returning to law school after working or starting families. And race is correlated with class because minority students disproportionately come from poorer families. Explaining these persistent “test gaps” has proven challenging, partly because different reasons pertain to different groups. Returning students may find it hard to carve out the time and energy to study, and their test-taking skills may be rusty. Wealthier applicants have accumulated years of privileges that may include better schools and counseling, the time and money for test-prep classes or private tutoring, high expectations, and the confidence that these can be met.  A law professor at a prominent school told us that it wasn’t unusual for students at her school to have taken an entire year off after college to study for the LSAT. For some of these students, she said, the entire year was paid for by their parents, so they need not be distracted by even part-time jobs. 

Furthermore, test anxiety is not distributed evenly. Racial, gender and class gaps in LSAT scores also reflect pernicious expectations about what testing will reveal about you. The social psychologist Claude Steele (1995; 1997) and his colleagues found that when people’s identities are linked to negative stereotypes associated with their group—what he calls “stereotype threat”—the anxiety this generates affects their performance in ways that are consistent with that stereotype, which results in a pernicious self-fulfilling prophecy. This pattern pertains to many groups in many circumstances but for members of racial minorities, women, and working class people, this can lead to lower scores on standardized tests.
 By creating strong incentives for law schools to focus more narrowly on test scores, rankings make it seem more risky to admit diverse students when those students tend to have lower test scores. In addition, rankings ratchet up the already intensive competition among schools for poorer students and students of color with high scores.  As an administrator and law professor described it: 
The thing [rankings] does is that it induces some constituencies—particularly the faculty—to be very anxious, to focus admissions on students with high LSAT scores. That’s probably the single most pernicious consequence of the USN survey. It puts enormous pressure on law schools to become homogeneous and to all compete for the same students. 

Administrators say they often feel forced to choose between a higher median LSAT score and a more diverse student body, a decision that the rankings have made much more acute than in the past:
What I would say is that how much people are willing to take a risk in the admissions process, or how diverse they will become, or whether a school is willing to take one more student who if you take that one student puts you at a tipping point where it changes what you’re bottom quarter or your top quarter looks like, I think it does have that effect, absolutely. Yeah, I think it has [a homogenizing] effect. 

Administrators described performing “balancing acts” between goals that are often conflicting. As a faculty member at a first tier school explained:     

We’re making it much more difficult for those who aren’t upper-middle class kids to get into law school.  Because there is clearly a correlation between family income and how you do on that test—whether you can afford preparation on that test. I teach half the students in a tax class every year and I’ve always done a poll, which I use for pedagogic reasons, where I’m correlating family income to attitudes toward valuated tax issues like progressive rate structure. And I don’t do it anymore because last year in my class there was only one person who indicated that their family income was less than $40,000. The school has always been somewhat that way, but it has been much more extreme in the last few years.
An assistant dean of student affairs at second tier school says:

My perspective is that LSAT scores are very closely tied to socioeconomic factors. I know that I spent a lot of money and time preparing for the LSATs. I took the Kaplan course twice before I took the exam. But I was fortunate because my parents could afford to pay for the course. So as much as there is a correlation between racial, ethnic, and socioeconomic identity, there is going to be a clear fallout there.  

One faculty member told us, “We have set up a system where we can develop a balance in our class where a quarter of the class is high UGPA and low LSAT, a quarter of the class has high LSATs and low UGPA, a quarter has both, and a quarter is students who we want.”

The balancing acts that admissions offices perform include juggling multiple and sometimes competing goals and values, and diversity has come to encompass many different attributes: race, class, family background, legacy, geography, sexual orientation, undergraduate major, interest in a legal specialty, accomplishments in art, athletics, public service, business, or the pet candidates of powerful people. We can’t say precisely how rankings have affected admissions for different groups because we don’t have the quantitative data that allows us to isolate the independent effects of rankings (this should be the topic of further research). But USN rankings have become a powerful new force in legal education that shapes how balancing gets done, which affects how opportunities to attend law school are distributed.

Some suggest that all this concern over diversity is misplaced because of the “magic of the median.” USN uses the median, the number that cuts the distribution of LSAT scores and grades in half, rather than the mean in its admissions statistics. The median is more forgiving of outliers in a distribution than the mean, something that matters little to law schools since outliers at the top are good and outliers at the bottom are almost never admitted to most schools. More importantly, the median permits much more latitude since schools can admit students below the median without changing the number too much. Just how many students can be admitted below the median without causing the number to drop depends on the distribution of test scores. In a bell-shaped distribution, more students with lower test scores can be admitted below the median without moving the number much.
 Some schools take advantage of this statistical bias to admit “whomever we want” below the median. Others, concerned that even if USN uses the median to calculate statistics, they publish the 75 and 25 percentiles, fear that students will infer that a lower 25% percentile will translate to a less selective and therefore less desirable school. These schools “protect the 25th.” Some schools have developed sophisticated regression models to use in admissions while others simply adapt a policy of countering balance below the median scores with those above. The trick here, of course, is that admissions offers are more likely to be accepted by the former than the latter, so either more have to be admitted above the median or those students must be offered scholarship money.  But regardless of the statistical implications, the fact that so many administrators believe that rankings hurt diversity and threaten an important profession idea has important consequences for admission practices. 

In legal education today, students who test well are more likely to be admitted to more prestigious schools, offered scholarships, and recruited more vigorously than students who do not. Conversely, students with lower scores—a relative term— are less likely to be admitted to prestigious schools, more likely to be admitted to part-time programs, and less likely to receive scholarships, regardless of impressive accomplishments. And schools that “take the hit” on lower entry credentials are likely to lose some of their best students, especially their students of color and those from economically disadvantaged families, to higher ranked schools. The practices used to boost admission statistics represent just one way in which status relations in legal education are reproduced and strengthened.  


Admissions Work
When we asked admissions officers what they find satisfying in their job, several themes come up. They are often proud of their schools and its role in the legal profession. They take pleasure in watching the students they admitted thrive and enjoy successful careers. Many keep a mental list of students they admitted who made good: the partner in a big firm, a respected judge, the famous law professor.  They remember the students who succeeded despite long odds, the risks that paid off. They talk of providing opportunities to people without many. They speak of the artfulness and satisfaction of creating  “a balanced class.” Just what balance means may differ among schools but it always involves admitting students with a range of backgrounds and professional goals. For many, those goals seem threatened by rankings.
Not surprisingly, the pressure that rankings generate to boost selectivity scores and acceptance rates has changed the jobs of people who work in admissions offices.  Time and attention are scarce resources in any organization, and admissions staff allocate these differently since rankings. Most obviously, they spend more time monitoring their own and their competitors’ selectivity statistics and devising strategies for how to boost these. Moreover, rankings have changed how staff understand the resources at their disposal. Now that financial aid is often seen as a device for boosting test scores, those who made aid decisions have become more intimately connected with schools’ projects for upward mobility. And greater emphasis is now placed on recruiting students who can “move the median”—students who might be persuaded to trade money for status. Financial aid is often accompanied by elaborate courting rituals, including phone calls from professors and staff, lots of email, and special websites. An experienced director told us that if admitting students has become more mechanical, so much so that he could “admit a class over the weekend,” recruiting them was now much more time consuming.  


Many admissions people complained that the strategies used to improve rankings have made their jobs less appealing. They say the numbers dominate in ways they never had before rankings and that admission decisions now involve less discretion; numbers often trump experience, judgment, or even professional principles. The hallmark of this profession has been autonomy and authority that is rooted in specialized expertise, but as numbers have come to matter more, the work of admissions has become more mechanical and less professional, and this can make for an uncomfortable ethics. 

Many people in admissions, for example, concede that they admit students with above median test scores that they believe are a bad fit for their school. As one dean said:

We are now torn between decisions that will bring a better class and a class that does better according to USN. . . . There was this student with a 162 LSAT score (high for this school) and a low [grades]. I thought this guy was probably immature, a slacker . . . but I couldn’t pass on that score so I admitted him.


Another dean of admissions reported:

So we're actually deliberately admitting a student who [our own] study predicts has a lesser chance of succeeding than the student [with higher grades]. So I think it has been really horrible for the reasons that I've mentioned that we've re-jiggered our admissions.
As admissions has become more oriented to numbers, some experienced admissions personnel have been replaced with those with stronger quantitative skills and, perhaps, fewer qualms about the implications of such an approach. We heard numerous accounts of long-serving admissions personnel being eased out of their positions or even fired for not producing the desired numbers. As a former dean explained:

So we started this huge—by our standards—scholarship program to try to get higher LSAT number students. And this effectively drove out our dean of admissions . . . who did not believe that you admit on numbers alone, and we were convinced that that was how we would get our rankings up, even though the evidence shows that it wasn’t exactly true and it wasn’t that big of a factor. But, nevertheless, it was the one we felt we could change. . . . And we got the LSAT up a point or two points, and we got a dean of admissions who was in fact paid in part based on the numbers he brought in.
For many, it is not only the loss of discretion and the greater job pressures that are at stake in raising stats; many feel they are being forced to compromise their professional values. One anxious respondent told us:

I think for everybody—this is confidential, right?—I don’t know how many people would say this, but I think there is this real schizophrenic atmosphere right now where there’s huge humanitarian and self-less wishing the LSAT away because it seems to penalize certain groups of people. And I think that most admission officers really care about the face of legal education…there is tremendous pressure from faculty, from dean, from students themselves in that because it is the only quantitative measure that is across landscapes.

Not surprisingly, the emphasis on rankings has ratcheted up pressure on admissions staff. To the extent that the quality of a class is judged primary by numbers, it is easy for anyone to evaluate how well staff performed. According to one administrator, “You live and die by your numbers.” And because admissions administrators have less status than faculty they often get blamed when rankings drop. According to one director of admissions, “[W]e can be easily be used as scapegoats when we drop in the rankings.”   For one director:

I think there’s a morale problem that happens and I think the pressure on admissions people is really horrendous— as though an admissions person makes all the decisions; and secondly that they can have that much influence on who comes or why they come or who hears about their school and why they do.

This pressure can be acute, even for those schools resolving to resist the dominance of “the numbers:” 

We still don’t do it by the numbers and there is a lot of tension among different members of the committee about how much numbers should matter, but I think everyone has more of a feeling of looking over your shoulder at what’s happening to the numbers. And that just never used to happen.


Many in admissions also worried the people who are now entering admissions positions are not professionalized to the same extent as in the past. As one dean said:

Just like for faculty where it takes a long time to become a good and effective scholar, it is also true for admissions; it’s hard to break in somebody. And there are a lot of deans who are looking to take the art out of admissions and create a science. That’s what a lot of people are doing and a lot of long-time people are leaving.
One consequence of this lack of socialization is that newcomers to admissions do not learn (or do not care about) the unwritten ethical codes that once characterized this field.  They are much more likely, for example, to boast about their school’s ranking or make direct comparisons between schools, practices that were shunned in the past.

Finally, we were told that admissions profession has become more volatile since rankings. As one man reported, “I have colleagues who’ve been fired because of the rankings.” Some compare their jobs to athletic coaches that must produce results quickly or get fired. A dean of admissions described her job at one school:


As far as incentives go, it was basically, “It’s your model. We are giving you the money to do it. You do it.  If you don’t do it, you’re fired.”  It’s like you are a basketball coach.  For admissions professionals, USN has made their jobs much more like athletic coaches—we could still have a winning season and be canned.  I have colleagues right now—and I don’t want to say at what school—but they brought this clown in, and I call him a clown because he violated our agreed-upon code of ethics and that is you don’t make invidious comparisons to other schools.  
And it seems plausible that if people are fired for their failure to produce the desired numbers, then this skill will be heavily emphasized as a school chooses their replacement.  This further institutionalizes these changes to career services work. An administrator told us:

I had a friend who I actually trained who left [admissions] to work for a law firm because the school she was at had a formula: for every two you admit above the median you could only admit one below. They had figured out this mathematical formula and this was just last year. And a lot of people who are new to law school admissions are fairly recent graduates and they are being hired to bolster the hiring numbers. I told one of my deans that we needed to hire someone and I was very specific about the skill set I needed, and he asked me if I thought we could hire one of our graduates because it would help bolster our [placement] numbers.

Administrators with long experience feel the changes most acutely. They resent the loss of discretion and the more managerial approach in admissions. For some, the stress keeps them up nights. For others, the monotony of more mechanistic admissions is dispiriting. For many, the job is less rewarding and they worry over the long term consequences of the dominance of rankings and the over-reliance on test scores. 

Not all admissions people feel this way, of course. The lucky ones work at schools where deans are not much driven to improve rankings. These are often comfortably secure elites or schools who bravely reject status in favor of a populist or religious missions. And there is a growing contingent of admissions people who were hired to produce numbers and accept their dominance as the way things are done. For them, the hand-wringing of the old-timers sounds like nostalgia or even irrelevance. Like the bemusement of the young at their technologically impaired superiors, they sense that time and competence is on their side. 

The Consequences of Unintended Consequences

These changes in admissions practices all devolved from USN’s effort to create a reasonable measure for the relative selectivity of law schools. The indicator that USN produced was comprised of numbers that every law school routinely collects, numbers that have always mattered. Prospective law students reacted to rankings exactly as Mort Zuckerman, the editor of USN, hoped. They bought them in droves and used them to decide where to go to law school. But the use of this new product gave way to other changes that were mostly unintentional, changes that began in admissions offices and, as we shall see, spread throughout law schools and across external constituents as rankings shaped how prospective students think about the status of law schools and introduced powerful new incentives.  And it is important to consider how these shifts in organizational practices led to broader, often troubling, consequences.

In admissions, the most significant consequence of rankings is to amplify the importance of “the numbers.” This shift in emphasis initiated a cascade of other effects. Rankings have changed what admissions officers pay attention to, how they allocate resources, which students are admitted to which kinds of law schools, how schools recruit and sort students into programs, or why students transfer. Rankings have refigured budgets by reallocating scholarship money.  All budgetary funds now must compete with practices that might raise rankings. In the language of organization theory, one of the core decision premises in admissions offices is how proposals might intentionally or inadvertently affect a school’s rank.

The precision of rankings make it easier for outsiders to judge admissions staff. Rankings seem to offer a peek into the less public parts of a law school. For students this backstage glimpse helps them predict their odds of admission and so, their futures. For faculty, other administrators, and their bosses, admissions statistics are tantamount to performance measures, tangible goals, tools for manipulating rankings, or identifying someone to blame. If rankings permit a limited access to the backstage of law schools, staff have learned to be guarded about the various strategies that these public numbers instantiate. There are more secrets since rankings, more suspicion, and palpable wariness and embarrassment of admitting how much time these measures consume. It was only at the end of interviews that we learned the nitty-gritty of how some of this gets done and most people were less reluctant to talk about their former employers than their current one.

 Commensuration makes obvious and even tiny differences in admissions statistics at the same time it obscures fateful differences. Statistically meaningless differences become real and powerful. The difference between 160 and 162 is useless for predicting success but pivotal for breaking a five-way tie in rank. And those two points never hint at what may be radically differently lives. Even if rankings have escalated the competition for students with the best statistics, the endpoint is mostly the same: the winners win more and the losers lose most.

Phillip Closius, the dean at Baltimore, insists that USN rankings are not a “moral code.” He’s right. They are an algorithm. But one does not need to spend much time in an admissions office of a law school to see how quickly and deeply that algorithm makes ethical demands of those who cater to them. [image: image1.png]
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� "Workshop on the Ratings Game (or not!): The Search for Sensible Assessment," American Association of Law Schools Annual Meetings, 2007, Washington D.C at: http://www.aals.org/am2007/wednesday/ratings.html


� 83,400 people applied to an ABA accredited law school in the fall of 2008, down from a peak of 100,600 in 2004 (Law School Admissions Council).


� A study commissioned by the AALS found that LSAT scores explain 90% of the variation in school rankings, far more than the 12.5% weight indicates (Klein and Hamilton 1998).  





� http://www.usnews.com/blogs/college-rankings-blog/2008/06/26/changing-the-law-school-ranking-formula.html and http://www.usnews.com/blogs/college-rankings-blog/2008/07/02/the-law-school-rankings-debate-part-2.html.  Note that the proposed change in the calculation of school admissions statistics made front-page news on the Wall Street Journal, which suggests how dominant USN rankings have become (Efrati 2008). 





� Some schools use revenue from LLM programs, a one-year masters degree, to replace lost revenue. The number and size of LLM programs have grown rapidly since the early 1990s, partly because of demand from international students (Silver 2006). Several people told us that revenue from LLM programs helped fund merit scholarships, marketing, and efforts to raise rankings.


� Brian Leiter, University of Chicago law professor and rankings expert, posted a list of the ten schools with the highest rates of transfer students as a percentage of their first year classes derived from ABA data collected for 2006-7.  Florida State has the most transfers, with 11 students transferring out, 59 transferring in, for a net gain of 48, or 24.62% of the 1L class. The list includes four top fifteen schools, including Georgetown with 14.82 % of its 1L class, New York University with 11.49%, Northwestern with 10.30% and Columbia with 10.18% (http://leiterlawschool.typepad.com/leiter/2008/06/schools-that-ta.html).





� http://www.elsblog.org/the_empirical_legal_studi/2007/10/transfers-us-ne.html#more


� Henderson at http://www.elsblog.org/the_empirical_legal_studi/2007/10/transfers-us-ne.html#more.





� The Law School Survey of Student Engagement (2005:13-14), which includes 28,000 students at 73 schools in the US and Canada, found that transfer students, 3% of their sample, reported performing comparably to continuing students. Transfer students reported earning better grades and believed they had greater gains from law school than continuing students; however, they were less likely than continuing students to characterize their relations with other students as positive, work in clinical or field programs, participate in extracurricular activities, have serious conversations with students different from themselves, discuss reading or work with others after class on an assignment outsider of class.


� http://droitfemme.blogspot.com/2006/05/should-you-transfer-law-schools.html


� Students have also changed how they respond to waitlists. 


� See Guinier 2003, Sacks 1999, 2007 for similar arguments about education more broadly. 





� See also Wightman (1997, 2003) and Wilder (2003) for statistics on the differences between racial and ethnic groups in average LSAT performance. These score differences may sound small but when you look at the small differences in the median LSAT scores that distinguish schools in the rankings, it’s clear that the impact of these differences can loom large in admissions decisions as so many involve people with scores in the middle of the distribution and because law schools are so tightly bunched in the rankings and median LSAT scores are even more compressed. For example, in 2008 12 schools had median LSAT scores of 159 and 10 had median scores of 160 (� HYPERLINK "http://www.ilrg.com/rankings/law/index.php/2/desc/" ��http://www.ilrg.com/rankings/law/index.php/2/desc/�). 





� Most law schools kept no records of minority enrollment before 1965 (Groves 1965, cited in Kidder 2003).  Before 1968, about 200 African-Americans graduated from law school annually; there were fewer than 25 practicing Native American attorneys in the U.S. 1969 estimates suggest that fewer than .006% of law students were “Spanish American,” a category including anyone who spoke Spanish or had a Spanish surname (Gellhorn, cited in Kidder 2003). For histories of minority law school admissions see Ramsey (1998) and Kidder (2003).


� http://www2.law.columbia.edu/civilrights. See also Longley (2007).


� According to ABA president Michael Greco in 2005, “The legal profession faces no greater challenge in the 21st century than the critical need to diversity its ranks. People of color continue to be woefully underrepresented in the bar and on the bench, while American society is becoming increasingly diverse” (ABA 2006:6).  But according to Johnson, the declining enrollments of minorities is “not a pipeline problem” (Jones 2006).  See for example “Cautionary Policies Concerning LSAT Scores and Related Services” and “LSACStatement of Good Admission and Financial Aid Practices” at � HYPERLINK "http://members.lsac.org/Public/MainPage.aspx?ReturnUrl=%2fPrivate%2fMainPage2.aspx" ��http://members.lsac.org/Public/MainPage.aspx?ReturnUrl=%2fPrivate%2fMainPage2.aspx� under publications. There have been small improvements in 2006 and 2007.








� When white male engineering students were told that Asian Americans typically did better on math exams, they performed less well than the matched control group (Arronson et al). Stereotypes related to class also harm performance (Crozier and Claire 1999). 





� A law professor noted that rankings do not reward schools that do a good job on diversity, saying, “I think the rankings miss something. I think that one thing that I always thought was terrible….there are some pretty good schools that really outdistance everyone in terms of the diversity of their student body… and that’s not factored into the rankings as a meaningful part of it, and I think that should be a criteria of excellence of law schools. And I think it’s shameful that USN doesn’t value it high enough to include the diversity of the student body as one aspect of whether it is an academically excellent student body.  When you see schools [that] year after year after year are pushing thirty percent entering class student diversity and know that a large component of that is Black and Hispanic, as well as Asian, you see schools that are doing something right. And I think they illustrate that high academic standing and good, strong diversity dovetail and support one another. And I think USN is out to lunch in not insisting on that as a criteria because they could have a huge socially beneficial impact if they would as their criteria some of those important factors.”


� Schools with distributions skewed toward ends of the overall distribution—schools that admit students with mostly high or low scores—are more sensitive to small changes.
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