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How can states and other international actors move over time from one level or type of cooperation (which might be the absence of cooperation) to stronger levels or types? Such movements are political events, so we analyze them in terms of international relations (IR) theory. Yet in practice most international cooperation is legalized to a greater or lesser extent, and movement up the ladder of cooperation generally means an increased role for legal rules and institutions. Thus our paper lies directly at the juncture of IR and international law (IL).

It is sometimes possible to make the leap directly from a low level of international cooperation to strong, highly legalized cooperation. Consider two recent but very different examples: 

(1) At the beginning of the Uruguay Round, the GATT trade regime did not address intellectual property at all.
 When the Round was over, all the members of the new WTO had adopted the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), which prescribes detailed rules and institutional requirements and is subject to the enhanced WTO dispute settlement system. This result was achieved primarily through interest-based bargaining and the exercise of political power by Western intellectual property industries and governments.
  

(2)  In 1997, the much-publicized Convention on the Prohibition of Anti-Personnel Mines was signed in Ottawa. Like TRIPs, this agreement was created largely from whole cloth, and in a relatively short time.
 Here, success was achieved largely through the work of norm entrepreneurs like the International Campaign to Ban Landmines and certain officials of the Canadian government, who utilized moral arguments and mobilized broad public support. 

Yet cases like these are the exception. More commonly, international cooperation is strengthened gradually, moving incrementally through one or sometimes several way stations, such as non-binding declarations, vague undertakings, and narrowly plurilateral agreements.
 How do these dynamic processes work, and how can we make them work better? 

Few questions are more important, both for a better theoretical understanding of international politics and law and for international policy-making in the real world. Yet few questions are more difficult. Whatever one’s theoretical perspective, explaining change is highly challenging: all the factors that bear on an issue area are at least potentially in flux, making it hard to specify relationships and especially to determine causality. In this paper we begin to examine these vexing questions by identifying three dynamic or incremental “pathways” along which international cooperation can be strengthened over time and analyzing the circumstances under which particular pathways are followed.

This paper grows out of our participation in the recent special issue of International Organization on the legalization of international politics.
 That volume began from the premise that many if not most international obligations are “legalized:” that is, they take legal form (typically the form of treaties), are understood to be binding as a matter of international law, and are implemented through legal discourse, procedures and institutions. What is more, international legalization appears to be increasing:  through an explosion of substantive rule-making in trade, the environment and other issue areas, and through a proliferation of legal institutions, including the WTO dispute settlement system, the UN war crimes tribunals and the International Criminal Court, as well as the expansion of direct individual access to the European Court of Human Rights.

 In seeking an explanation for the extensive use of law in international relations, we found ourselves forced to address the fact that a large number international “legal” commitments are in fact quite weakly legalized. Many legal obligations are vague and softened by hortatory language, exceptions, reservations and the like. Even more striking, numerous undertakings are expressly designated as not legally binding,
 or are adopted by bodies that have not been granted clear law-making power, such as the UN General Assembly. In addition, many international legal regimes are not implemented by the kinds of courts or quasi-judicial institutions typical of domestic legal systems, or in some cases by any formal institutions at all. 

As a result, the special issue presented a conceptualization of legalization as involving three elements: legal obligation, precision of commitments, and delegation of authority to third party institutions (including judicial/quasi-judicial, executive and rule-making institutions).
 Each element can be varied along a wide and finely grained continuum. “Obligation,” for example, can range from the explicit denial of legal obligation, through intermediate forms including recommendations, guidelines, hortatory obligations, and commitments subject to escape clauses, contingencies and reservations of numerous kinds, all the way to unconditional legal obligations. Since each of the three elements of legalization can be similarly varied, there exists a virtual infinitude of combinations, — from the wholly non-legal, through myriad forms of “soft law” in which one or more elements are weak or missing, to “hard law,” where all three elements are strong. In our joint article in the volume, we argued that hard law has important benefits, but that various forms of soft law can often provide a superior response to the political needs of states, governments and other international actors.

By focusing on the attributes of obligation, precision and delegation, our conceptualization of legalization (intentionally) omitted other important characteristics of international agreements. Three are particularly noteworthy:

a. substantive content. As Downs, Rocke and Barsoom have forcefully argued,
 the existence of an international agreement, even if highly legalized, does not necessarily mean that participating states have accepted substantively significant commitments. Many treaties manifestly include only shallow content and on closer examination others require states to do little more than they would have done unilaterally without any agreement. Conversely, soft legalization does not necessarily imply the absence of substantive content: witness the Universal Declaration of Human Rights, the Rio Declaration and the Beijing Declaration on the rights of women.

b. participation. Whether a treaty is legally soft or hard, it can be bilateral, plurilateral or multilateral. Bilateral or plurilateral agreements are frequently sufficient: only two parties were needed for superpower arms control agreements, only three for free trade in North America. In many other areas, however, multilateral participation is essential, and low participation rates are problematic if the agreement is to have any real effectiveness. 

c. compliance. One of the central and most long-standing debates in international law is whether compliance (or enforcement) should be seen as an essential and defining characteristic of legalization, or whether it should be seen as a potential consequence of legalization. The lack of enforcement, of course, is also seen as a defining feature of international politics. So in order not to prejudge the impact of legalization in international relations, we excluded this element from our conceptualization, making it possible to test whether legalization as an independent variable affects compliance.

The entire legalization volume was primarily an exercise in comparative statics. This approach is an appropriate first step towards understanding how different forms of legalization promote cooperation in different circumstances. However, it begs the important question how different types of legalization are achieved in the first place. In this and other recent papers,
 we begin to consider the dynamics of legalization and of international cooperation more generally. As described below, debate on the dynamics of cooperation and the best strategies for promoting it has begun to flower simultaneously among both IL and IR scholars. Here we aim to clarify and advance the current debate, in particular by illuminating the relationship among alternative pathways to legalization.

1.  Three Dynamic Pathways

In studying political change, it is essential to specify which elements are fixed and which are subject to change. In that spirit we define three dynamic “pathways” along which international cooperation can be incrementally strengthened over time. We begin by identifying three major elements of successful international cooperation. Two of these are among the attributes just discussed that were omitted from our earlier analysis of international legalization: (i) deep substantive commitments and (ii) broad participation.
 The third element is drawn directly from that earlier work: (iii) strong legalization.
 

The three dynamic pathways outlined here correspond to these three elements. Each pathway begins with an initial arrangement where one of the three elements is weak but the other two are strong.  Along each pathway, advocates focus on strengthening the weak element over time in order to move to higher levels of cooperation. Thus, these pathways are ideal types constructed to highlight the essential character of different routes to legalized cooperation and to dramatize the contrast among them. For purposes of analysis, although not necessarily in the real world, the three pathways are mutually exclusive.
 

We refer to movement toward greater cooperation along any one of these pathways as “transformation.” Others have used that term to refer to a particular pathway, or to a particular strategy for moving along that pathway.
 We believe, however, that all three pathways, and the multiple strategies through which each can be navigated, involve processes of transformation — of the regime itself, of the circumstances in which interactions take place, perhaps even of the interests and identities of the parties —although what is transformed and how will vary across cases. 

We identify the three pathways by the terms “Framework Convention,” “Plurilateral,” and “Soft Law.” These correspond, respectively, to the elements of substantive content, participation and legalization. While these terms provide handy labels for the subsequent discussion, they are intended only to provide convenient reminders of the key aspects of the processes involved, not to define the pathways themselves. In particular, while our ideal types are abstract categories that highlight differences among the pathways, actual legalization processes typically merge the pathways in different ways. For example, “real” Framework Convention processes usually involve elements of both the Plurilateral and Soft Law approaches.

I. Deepening Substantive Content: The Framework Convention (FC) Pathway:

One group of participants in the IR/IL debate over the dynamics of international cooperation recommends beginning with broadly inclusive, non-threatening agreements that do not contain deep substantive commitments (or perforce strong enforcement procedures). But agreements of this kind – often called “framework conventions,” as in the Framework Convention on Climate Change – are cast in a legally binding form; they are simply waiting for their substantive content to be filled in.

Agreements of this kind are unlikely to change behavior significantly in the near term, but proponents argue that they can initiate powerful dynamic processes based on, among other things, information gathering and exchange, normative dialogue, participation in a normative community, and activation of domestic supporters. Over time, states that participate in these processes may come to new understandings of their own interests and of shared interests; may internalize agreed norms in their domestic law and bureaucracies and in the value systems of individual officials and citizens; and may even take on new identities, as, for example, “green,” “liberal” or “European” states.

From this approach we extract the ideal type Framework Convention Pathway:

begin with a legally binding agreement with broad participation but shallow substantive commitments, and deepen the substantive content over time.

This approach is often associated with constructivist scholars such as Jetta Brunnee and Stephen J. Toope, who specifically urge the use of the FC Pathway — in the form of environmental framework conventions — to develop ecosystem-oriented international law in areas such as the protection of freshwater resources.
 Constructivists focus on the creation of “normative communities,” although we discuss below how the FC pathway also may be understood from a more “rationalistic” perspective as a means of reducing uncertainty about the world before proceeding with deeper substantive commitments.

Brunnee and Toope go so far as to argue that it is undesirable to negotiate seemingly strong international environmental treaties without first going through the incremental processes of the FC Pathway. Unless advocates have first “imagined and nurtured a normative community,” they assert, even formal legal commitments are unlikely to be meaningful; states may simply assent with no intention of complying. Once a so-called “contextual” agreement initiates the dynamic subjective processes of the FC Pathway, however, Brunnee and Toope are optimistic that it will evolve in the direction of deeper substantive commitments. As Anne-Marie Slaughter notes in her recent Hague lectures on IR-IL scholarship, their argument is strongly teleological.

The FC Pathway is in fact utilized most frequently in international environmental agreements. The classic example is the international ozone regime. Here the process began with the legally binding and multilateral, but substantively shallow, Vienna Convention. As understanding of the threat posed by ozone depletion grew — both in a normative and in an instrumental sense — the Convention was supplemented by the Montreal Protocol, which set precise, substantively significant limits on emissions of ozone-depleting substances. The Protocol itself has subsequently been strengthened and extended numerous times through amendments, technical annexes and declarations. The climate change regime has attempted to follow the same model with – as recent events attest – considerably less success.


II. Expanding Membership: The Plurilateral Pathway

Since many multilateral treaties — including some cited for their high compliance rates — have very shallow substantive content, George Downs and his colleagues have cast doubt on the robustness of the FC Pathway.
 For one thing, as an empirical matter these scholars question the causal role of international framework agreements. In the case of the ozone regime, they argue that scientific discoveries, technological developments and domestic politics, rather than the Vienna convention, were responsible for the adoption of stronger international rules. In theoretical terms, their analysis is based on the proposition that deeper cooperation in settings with a Prisoners’ Dilemma (PD) structure faces greater incentives to defect — especially when the number of participants is large — and so can only be maintained with stronger monitoring and enforcement procedures.  Because most states are unwilling to accept such intrusive institutional arrangments, these scholars challenge the assertion that shallow cooperation will develop into stronger cooperation over time.

These criticisms suggest an alternative approach: Begin with an agreement among the relatively small number of states that are committed to substantively deep cooperation in an issue area — perhaps because they have been differentially affected by technological or domestic political developments — and are therefore willing to accept the monitoring and enforcement needed to implement a deeper agreement.  If wider multilateral participation is desirable, one can later expand membership in the agreement; indeed, if the agreement is beneficial to members, its very existence will enhance incentives to join.

From this we derive the ideal type Plurilateral Pathway:

begin with a legally binding agreement with deep substantive commitments, but with limited membership, and expand the membership over time.

The best example of this approach — and the one most frequently relied upon by scholars — is the formation and enlargement of the European Community.
 Supporters also suggest that other regional economic arrangements may be expanded in a similar fashion, as illustrated by the current negotiations to create a Western Hemisphere free trade area to supersede NAFTA, Mercosur and other sub-regional groupings.


III. Strengthening Legalization: The Soft Law Pathway

Although our earlier work on legalization examined the static benefits of hard and soft law, increasing the strength of legal obligations also constitutes an important dynamic pathway. Agreements that begin this pathway are broadly inclusive and substantively significant but include weakly legalized obligations that can be strengthened over time. For example, we have recently completed a detailed case study of the creation of a 1997 OECD convention that requires ratifying states to make it a criminal offense for their firms to pay bribes to foreign government officials in order to obtain business.
 Over several years, OECD member governments adopted a series of increasingly detailed but non-legally-binding recommendations and other soft law instruments, before finally agreeing on a binding treaty.

Given our earlier tripartite conceptualization of legalization, one could envision three separate dynamic pathways within this attribute alone: states might adopt agreements in which either obligation, precision or delegation were weak or lacking, then work to strengthen that aspect over time. For example, increasing the delegation of authority to third-party institutions constitutes an important dynamic pathway to stronger legalization, as illustrated by the manner in which: (i) creation of the quasi-judicial WTO dispute settlement system to implement the rules of GATT enhanced the legal nature of those rules, quite apart from the simultaneous negotiation of additional rules in the WTO; (ii) creation of the International Criminal Court is expected to increase the legalization of international humanitarian law; and (iii) allowing direct private actions under the European Convention on Human Rights strengthened that legal regime. Yet truly strong delegation, on a par with domestic courts and administrative agencies, remains relatively rare, and it usually occurs long after substantive legal obligations have been well established, as in the examples just given. 

For present purposes, we focus on increasing legalization conceived in terms of strengthening legal obligation, setting aside delegation and precision.
 Beyond simplifying the analysis, this focus is justified by the general consensus that obligation is the central feature of legalization. In addition, obligation is usually established well before delegation in the development of legalized regimes. Strong delegation becomes relevant “further along” the legalization pathway, as the WTO example illustrates.  However, in treating legalization as equivalent to legal obligation we are still considering a continuum of diverse normative arrangements, not a binary quality.

We therefore define the ideal type Soft Law Pathway:

begin with an agreement that contains significant substantive commitments and has wide participation, but is not legally binding (or only weakly binding), and strengthen the legal obligation over time.

Numerous international regimes have followed a soft law pathway. The UN human rights regime, for example, began with the aspirational Universal Declaration of Human Rights and only later took the form of legally binding treaties, such as the “covenants” on civil-political and economic-social rights. Other human rights and humanitarian norms were initially set out in the charter of the Nuremberg tribunal. These norms were gradually developed into rules of international law, accepted as generally applicable, through soft law instruments adopted by institutions such as the UN General Assembly and the International Law Commission. The legal status and universality of these rules has now been recognized in the mandates of the criminal tribunals for the Former Yugoslavia and Rwanda, created by the Security Council, and of the International Criminal Court. In environmental affairs, the Stockholm and Rio Declarations introduced many norms subsequently embodied in binding treaties.

The three pathways to cooperation are summarized in the following table. Actual cases typically blend elements of multiple approaches, but these “ideal types” remain valuable for guiding analysis.  In analyzing the three pathways, we will focus on the ideal types, where one feature is absent but the other two are present.

	     Pathways
	Characteristics of Initial Instrument

	
	Deep Substance
	Inclusive Membership
	Strong Legal Obligation

	Framework Convention
	No
	Yes
	Yes

	Plurilateral
	Yes
	No
	Yes

	Soft Law
	Yes
	Yes
	No


Table 1: Ideal Type Pathways to International Cooperation
2.  Theories of International Cooperation

In the literature, certain pathways are strongly associated with particular theories of international relations and of social action more generally. Constructivist scholars like Brunnee and Toope typically advocate the FC Pathway (and sometimes the Soft Law Pathway). For them, interests, roles and identities, as well as norms, are socially constructed. Rather than obtaining immediate but superficial national commitments through interest-based bargaining — or worse, the exercise of power — then, the most effective route to international cooperation is the formation of “contextual” regimes through which national interests and identities can gradually converge, through dialogue, persuasion and learning. For such normative convergence to take place, it is important that regime processes be viewed as legitimate; hence broad participation on a basis of equality (which at the outset tends to limit the adoption of strict behavioral standards) is essential. Harold Koh describes a somewhat different “vertical” legal process, also inspired by constructivism, in which international norms are internalized by domestic legal institutions and by individual national officials and citizens. In this process too, dynamic normative processes change calculations of national interests and reconstitute national identities.
 

Downs and the other scholars associated with the Plurilateral Pathway, in contrast, are explicitly rationalist. The conduct of international actors is predominantly interest-based; states and other actors pursue their interests in a rational way, within the constraints of external incentives. Hence, at least in PD-type settings, some form of incentive manipulation – such as “enforcement” – is essential if rules are to be observed. This approach views interests and identities as largely fixed, with little scope for change, at least in the short and medium term. Enlargement of the EC, for example, was less the result of persuasion, normative dialogue, learning, or the creation of “European” identities
 than it was of simple economic and political calculation.  If EC states are seen to receive greater economic benefits from membership, then nonmembers will seek to join the regime. 

Lloyd Gruber (2000) puts a less optimistic rationalist spin on regime expansion: when a small group of states creates an economic integration arrangement, it changes the options for outsiders, often unintentionally. Gruber interprets this as a form of coercion. Thus, for example, when the US began to negotiate a free trade agreement with Mexico, Canada felt it had no choice but to participate, even though prior to the US move Canada had been strongly opposed to free trade with Mexico.

In our view, individual pathways are not tightly tied to particular understandings of the mechanisms of international cooperation in practice, and should not be so tied in theory. As we have argued elsewhere,
 law as a social phenomenon combines normative and interest-based perspectives. For one thing, advocates of international cooperation generally utilize both normative and interest-based strategies in campaigns to create international rules and institutions. In the case of the OECD anti-bribery convention, for example, advocates of a legally binding convention invoked, both individually and through alliances, (i) the economic and political self-interest of firms and governments, (ii) altruistic concerns like the impact of transnational bribery on development, environmental protection and human rights, and (iii) pure normative values like the evil of bribery and corruption. These advocates also adopted tactics ranging from persuasion of government representatives, to the mobilization of outrage among domestic publics, to the straightforward exercise of national and corporate power. All these approaches could be used equally well in the pursuit of deeper substantive commitments or expanded membership rather than harder legal obligation.

More generally, we argue, advocates of international cooperation typically seek to enshrine new norms in law, because law is seen to operate both through the manipulation of incentives (e.g., through sanctions, issue linkage and reputational concerns) and through normative mechanisms (e.g., legitimacy and internalization). Both approaches can “transform” an issue area, albeit in different ways. What is more, international agreements and regimes are typically structured to implement both approaches, institutionalizing opportunities for persuasion, input from epistemic communities, invocation of reputational penalties and other forms of influence. Indeed, some common procedures – like the “peer review” implementation mechanism of the OECD convention – draw on all of these processes at once. In addition, most treaties require participating states to incorporate their obligations into domestic law; this allows both normative and interest-based techniques to be replicated at the national level, and permits material sanctions to be more effectively applied. In our view, then, constructivist and rationalist approaches are not only compatible but are tightly interwoven across all three pathways.

3. Choosing among Alternative Pathways
The previous section described three ideal type pathways to international legalization. These transformational strategies share an assumption that legalization is desirable, in the sense that states have some common problem that can be improved or resolved through legal agreement. They differ in proposing alternative ways to achieve such legalization, mobilizing different combinations of interests and normative understandings. It would be a mistake to interpret the scholarly debate as meaning that one of the pathways to international cooperation described here is “correct” while the others are not. As their proponents generally recognize,
 different pathways — and different approaches to transformation along particular pathways — may be appropriate in different circumstances.

This section investigates the circumstances that lead advocates and concerned states to follow one or another pathway. We assume that actors choose the most effective pathway given their capabilities. Because actors typically cannot achieve their goals immediately, an important consideration is to select a pathway that empowers them for continuing action. Since we are focussing on ideal type pathways, this is by no means an exhaustive listing of relevant circumstances. It is merely a first step in developing a deeper understanding of the choice among dynamic strategies of cooperation. An understanding of these extreme cases should provide a basis for examining what blends or sequences of strategies will be appropriate in specific situations, although we do not undertake that analysis here.

We present our analysis in positive terms, but it has significant normative implications. First, our analysis should translate directly into lessons for advocates choosing a strategy for international legalization. Second, our analysis should also have implications for institutional design: how early-stage arrangements on a particular pathway should be structured to address its special problems. 

Based on the transformationalist debate in the literature, our earlier analysis of soft law and our recent work on the OECD anti-bribery convention, we discuss three categories of factors that influence the choice among pathways. These are (a) the nature of the issue; (b) the identity of the actors seeking legalization; and (c) the institutional setting. We explore the first of these in some detail, and examine the other two in more preliminary fashion.

A.  Nature of the Issue

A primary difference among the transformational pathways is their suitability for solving different kinds of problems. Here we treat the Framework Convention, Plurilateral and Soft Law strategies as each oriented toward resolving different types of uncertainty problems, although in the Plurilateral case the uncertainty is closely connected to issues of enforcement.
 We analyze uncertainty both in rationalist terms, as a question of information, and in normative terms, as a matter of defining appropriate roles, behaviors and identities.

Uncertainty is a major reason why states find it difficult to create hard law arrangements with deep substance and broad participation. They may not understand the problem well, or even be sure that it exists; they may not know what solutions are possible, or what costs and risks potential solutions entail. They may not be sure they will be able to carry out particular commitments — for example, whether they will face serious domestic political opposition — and they may doubt whether other actors will perform on their commitments.  In circumstances like these, actors will be reluctant to bind themselves too tightly to particular solutions and will seek greater flexibility while they learn about the issue.
 Here we distinguish technical and political uncertainty, each of which has normative as well as informational aspects. 


i. Technical Uncertainty and the Framework Convention Pathway

Technical uncertainty refers to doubts or partial ignorance as to the existence and nature of a problem, as well as to appropriate solutions. Ozone depletion, for example, is now accepted as a significant problem, but a consensus on that point was slow to develop.  The situation is similar for climate change today: significant disagreement persists over how serious the problem is and what sorts of actions are appropriate against it. This lack of clear understanding has impeded the development and implementation of deep substantive commitments, and has offered opponents a way to delay a coordinated attack on the problem.

The Framework Convention pathway (with legally binding agreements but limited substantive content) is a natural response to technical uncertainty. Reluctance to make substantive commitments in an uncertain situation is easy to understand, but why would actors take on binding legal obligations? The reasons are two-fold. First, states and other concerned actors have a mutual interest in learning about the problem (or that there isn’t a problem) and therefore in sharing information about the problem and what to do about it. Those who will contribute to the production of such information also have an interest in establishing clear cost-sharing obligations. Second, actors want to assure each other that if the problem turns out to be important, then they will cooperate more substantively in the future. A legally binding agreement enhances the credibility of commitments to future cooperative processes in the event they are needed. 

In short, the Framework Convention provides proponents with immediate commitments to limited action combined with a framework for expanding those commitments when the existence of the problem is firmly established. However, it also provides a way for skeptics to resist calls for expansive action until the problem is more clearly established. With its limited substantive content, there is a possibility that “assurances” sought from a Framework Convention can be insincerely given and ignored at relatively low cost. Still, even in the current flap over US rejection of the Kyoto Protocol, the Bush Administration is proposing alternative ways to implement the Framework Convention on Climate Change, suggesting that the original commitment retains some force. The FC process has also advanced (though obviously not resolved) the collective understanding of the problem and strengthened the reaction against the shift in US policy.

The Framework Convention pathway resembles a “Rawlsian” approach in using uncertainty (i.e., in the Rawlsian original position) to facilitate agreement. Actors may find it easier to undertake commitments when their (partial) ignorance allows them to focus on the potentially important collective cooperation problem without being distracted by fuller knowledge of the exact distributional consequences of a proposed solution. That is, uncertainty helps them concentrate on maximizing their collective welfare because they do not know enough about their individual benefits and costs.
 Of course, the difference is that Rawls’ scheme is essentially a thought experiment for evaluating different alternatives, while a Framework Convention initiates an on-going legal and political interaction where the practicalities of implementation must be considered. As actors learn more, not just about the nature of the problem but also about the requirements of its solution — for example, where the costs of protecting the ozone layer will fall under alternative proposals — general principles must be attuned to specific interests. Whereas the thought experiment takes advantage of the risk aversity of actors to focus on their common welfare, detailed knowledge of distributional implications will ultimately reinforce their divergent preferences. Still, the Framework Convention strategy uses a limited but nevertheless real legal obligation to mobilize commitments in the early part of the legalization process and embed it within an institutional setting designed to promote successful bargaining over these real differences. 
Actual Framework Conventions devote careful attention to promoting the kinds of technical learning that will reduce uncertainty. Framework Conventions usually establish procedures for research by the parties and by institutions associated with the convention, for sharing information among the parties, and for conferences and other meetings at which the parties can consider the information produced. Because of the technical nature of the tasks, “epistemic communities” of scientists and other experts play an important role in producing and analyzing information (Haas, 1992). These experts come not only from national governments and international organizations but also from the private sector, including nongovernmental organizations and academic research institutes. The scientific expertise and authority of epistemic communities allow them to establish some independence from the states that empower them. This provides them with some (limited) autonomous capacity to move the issue forward, but it is also a reason why states are hesitant to establish such processes in the first place. 
Some Framework Conventions contain very little substance other than initiating research and perhaps outlining limited procedures for further action. Others contain broad principles that the parties agree would be applied whenever specific solutions are needed. Some principles may be attuned to the problem at hand (e.g., the precautionary principle in the climate change convention), while others are more general (e.g., considering the special needs and capacities of developing countries). In addition, virtually all Framework Conventions establish lower-cost procedures for taking future substantive action if that is determined to be necessary. These include procedures for adopting protocols, technical annexes and other modes of action that can expand the substantive content of the regime short of a full treaty-negotiation process. Protocols may also be designed for more limited (plurilateral) participation than the Framework Convention itself, depending on the nature of the particular problem.
While our analysis of technical uncertainty has thus far been rationalist and interest-based, such uncertainty may also have a more subjective character. If a problem is not well-understood, states and other actors cannot be sure where their interests actually lie; they may tend to overlook possible common interests, falling back on individualistic, defensive concepts like sovereignty to guide behavior. With truly novel problems — emerging technology issues like cloning are an example — states may simply have no prior conception of their “interests.” In other areas, different ways of thinking about problems — slavery in the nineteenth century, nuclear weapons in the twentieth century, perhaps genetic modification in the twenty-first century — raise new questions of fundamental “values.” New problems may also present tradeoffs among values that neither states nor even normative entrepreneurs have ever addressed. In such circumstances, states will be unclear on what role they should play in an issue area, and what standards of behavior they are expected to follow and should expect of others. Deep commitments are clearly premature (and might well be disregarded) in these circumstances, but a legally binding agreement might serve the purposes noted above. It commits states to cooperate in learning about the problem, and provides assurances of future action if that proves desirable.

On an ongoing basis, the structural elements of Framework Conventions promote the emergence of common interests and norms. Cooperation in information gathering, information sharing and consultation regarding appropriate responses can all help develop a sense of common enterprise. Transnational epistemic communities can speed this development and spread the sense of a common project through domestic arenas. Brunnee and Toope note a further advantage of operating under a legal agreement: international law brings to bear norms of participation and fair process that increase the legitimacy of evolving norms. Finally, the process of developing new norms on an agreed basis over time can encourage gradual acceptance and internalization that will facilitate compliance as more substantive agreements are reached.


ii. Political Uncertainty and the Soft Law Pathway

By contrast, the Soft Law approach (with considerable substance but no legally binding obligation) is best suited to managing and reducing political uncertainty. Here, because states and other relevant actors (or at least their experts in the subject area) agree on the existence of a significant problem and have a good understanding of possible solutions, they are able to write often quite detailed substantive provisions. However, governments may be uncertain about the political costs and benefits of those solutions, and about their distribution. While costs are likely to have a material or technical basis (e.g., How much will it cost to cut back on carbon emissions?), their importance lies in their political consequences: How much political opposition will confront such a proposal among domestic audiences?  

As an immediate consequence, states will be unsure whether they will be able to carry out new obligations, because of domestic political opposition or because of weaknesses in domestic institutions, including reluctance on the part of local officials to carry out required measures. Perhaps even more seriously, states will also have doubts as to whether other states are sincere in their commitments or will be able to implement them. Governments will be rightly concerned that a legally binding agreement might cost them heavily in domestic politics, and that those costs will be heightened if other states fail to deliver on their commitments. This Assurance Problem makes it doubly risky for states to enter international commitments in conditions of political uncertainty. The problem is compounded to the extent that states find it costly to extricate themselves from international legal commitments in the event that (some) others renege.

Soft law provides a means to manage such political uncertainty.
  It allows governments to introduce rules on a tentative basis, test political reactions to them, and preserve deniability if the responses are adverse. It allows governments to explore the implementation of the proposed rules while maintaining an ability to drop out if they encounter unpleasant surprises. Soft law provides an opportunity to see whether other states are willing and able to proceed with implementation, and a setting in which to pressure any laggards to do so. Such pressure can include the threat of slowing one’s own implementation in response – a threat that may be more credible than under a legally binding commitment. Finally, soft law provides breathing space for supporters and relevant governmental agencies to organize for implementation before an arrangement is adopted on a binding basis.  

Many of the same points apply in a parallel subjective or normative analysis. Soft law creates a setting for normative entrepreneurs to persuade skeptics. It also provides them with standards, approved by the international community, that strengthen efforts to promote new values within domestic bureaucracies and among the public.  Whereas an interest-based analysis emphasizes the use of soft law as a “trial balloon“ to test (fixed) preferences, a normative analysis conceives of a deeper subjective change based on the introduction of new norms legitimated through broad international approval. In addition, norm entrepreneurs can use soft law standards to assess government behavior and to mobilize political pressure when conduct falls short.

Soft law procedures work by advancing political or normative learning. They focus less on gaining technical understanding than on using soft “managerial” procedures to publicize and promote the agreed rules and to encourage states to try them out and gather feedback about their workability. Moderate delegation to international institutions (e.g., the UN Commission on Sustainable Development) can create forums where experiences can be shared, pressure applied to encourage states to perform, and arrangements modified where they are found too costly. The drawback to these soft arrangements, of course, is that states can agree to them (sincerely or not) and face limited penalties or pressure if they fail to perform, even at a minimal level. Thus soft law can be used to pay lip service to commitments that states are unwilling to undertake. For example, it seems certain that at least some of the governments that voted for the Beijing Declaration on the rights of women have no intention of implementing many of the rights enumerated there.


iii. Actor Uncertainty and the Plurilateral Pathway 

The Plurilateral pathway (with legally binding commitments and deep substance, but limited membership) addresses a slightly different type of political uncertainty: which actors can be relied on to participate in a cooperative venture?  Willingness to accept a substantively meaningful and legally binding agreement provides a valuable screening device to determine which states can be counted on to cooperate. If the screen is necessary and effective, of course, not all states will be willing to sign on. The Plurilateral strategy uses membership criteria as an on-going screening device that allows states to join the arrangement in the future when they are ready and willing. Important examples include both NATO (Kydd, 2001) and the European Union (Downs et. al., 2000), which have expanded over time by admitting new members that met the prevailing criteria for membership.

To be successful, the Plurilateral pathway requires a core group of initiators who have high certainty as to the nature of the problem, the existence of cooperative solutions that will provide collective benefits for members, and their ability to implement those solutions. The signature examples are international trade agreements such as GATT and NAFTA. Success of trade arrangements among smaller groupings of states has led to a growing consensus on the benefits of economic integration and made additional states eager to join.  

Several significant limits to the plurilateral approach follow directly from its necessary conditions. One is that the core group of participants must cover a sufficient portion or scope of the problem to create collective benefits for the group. In trade, as few as two parties can jointly benefit from a bilateral arrangement; in arms control, the core group may have to include all potential military players to be successful. A plurilateral arrangement on ICBMs that did not include Russia would not accomplish much.

Conversely, the core group must be able to exclude non-participants from benefits; otherwise, incentives to free ride will undermine the arrangement. Again, trade agreements can be fairly (though not completely) effective at excluding nonmembers. However, a plurilateral agreement on global warming would be undermined if major polluters could enjoy the benefits of others’ reductions while not contributing themselves.  Such a situation would create incentives for every state to remain outside the agreement. One remedy, of course, is to construct an agreement under which each actor’s participation is contingent upon universal participation. However, that would undercut the very essence of a pure plurilateral approach, which is based on restrictive membership as a path to building larger participation. More importantly, the remedy would suffer from credibility problems: would the community of states really end a beneficial cooperative relationship to punish one deviant state?

While providing benefits to the core group of initiators and restricting benefits to nonparticipants are the proximate goals, the broader strategy is to bring a wider set of states under the agreement. The “demonstration effect,” based on outsiders observing the benefits that (only) members reap from the plurilateral arrangement, provides incentives for additional states to join. However, it is also necessary that insiders be willing to accept new members and that the agreement be structured for expansion. New members increase collective benefits, but they may also create new costs and raise domestic political problems. Although both NAFTA and the EU are moving forward with expansion, for example, the pace of progress has been slowed by such obstacles. In other cases, the plurilateral agreement may be tailored closely to the needs of the core group and not well suited to accommodate the interests of outsiders. For example, the EC anti-bribery treaties addressed corruption that affected the “financial interests of the Community;” it therefore made little sense for outsiders to join.  

Prospects for expansion depend on the nature of the issue.  If there are increasing returns to scale (e.g., when a new member’s participation creates public benefits within the group) then existing members have positive incentives to admit new members. But if there are declining benefits from successive members, distributive problems become severe. Either new members must receive lower benefits than earlier members or existing members have no incentives to admit them.
 In some cases, this problem can be remedied by organizing parallel plurilateral clubs. The possibility nevertheless remains that distributive issues will impede collective benefits — especially if competition among clubs has other negative externalities, as has been feared with regional trading blocs.

The plurilateral pathway has been discussed almost solely in rationalist, interest-based terms. From this perspective, as just discussed, it will only be effective for a special class of problems where the issue and its solution are well-understood, a sufficiently large core group exists, exclusion is possible, and an expansion path is viable. An approach that combines plurilateralism with softer normative techniques, however, may be more effective. Indeed, many international agreements combine a core group of states committed to a binding and substantively deep agreement with surrounding soft law arrangements that partially incorporate states less sure of their interest and ability to participate. Exceptions, waivers, special rules for categories of members and phase-ins are standard techniques to engage other states in the process while insulating the core Plurilateral group.

More generally, the plurilateral pathway can be augmented by normative strategies that overcome some limitations of a purely interest-based approach.  The core group — by its existence, rhetoric and activities as a normative community, including relations with those outside — can modify the understandings, interests and identities of outsiders towards acceptance of its norms, leading them to join the agreement. Thus, persuasion may be an important accompaniment to interest-based demonstration effects. Plurilateral legal arrangements can create normative demonstration effects, based on outsiders’ observations that particular standards of behavior are accepted by an influential subset of states, and for that group are regarded as helping to define a “good” or “modern” state.  In this perspective the legally binding nature of a plurilateral arrangement is valuable not only for enhancing the credibility of commitments among core members, but also for signaling and symbolizing to outsiders that the core group as a whole is committed to this common enterprise.

Indeed, plurilateral agreements may have an impact on nonmembers through normative channels even if they never participate. Although the United States remains outside of the Land Mines Treaty, for example, its behavior on this issue will likely be affected by the creation of a set of standards shared by the broader community. Land Mines advocates and participating governments are clearly aware of this possibility and have structured their operations accordingly. Thus even where the membership of other states is in doubt, the normative channel suggests the desirability of structuring plurilateral agreements to maximize their normative impact, so that outsiders will internalize their fundamental norms even if they cannot formally accede to them.

B. Character of the Advocates

International legalization is an object of contention by a diverse variety of advocates: the state or government viewed as unitary actor, individual governmental officials or ministries, technical experts, and issue-oriented NGOs and other civil society actors. Each of these groups ideally might prefer a hard legal arrangement with broad participation and deep substantive commitments, so long as the latter corresponded to their particular objectives. In practice of course, most actors can rarely achieve their goals — at least immediately — and must compromise with others. Assuming they act purposively in advancing their ends, whether those are based on interests or values, each group seeks a compromise that sets the issue on a pathway that (a) maximizes its own influence and (b) maximizes the chances of ultimately getting to its most preferred outcome. 

The form of compromise actually reached will depend in part on the nature of the problem, as discussed in the previous section, as well as on the relative power of the actors and many other factors. It is therefore empirically difficult to disentangle preferences over pathways from the constraints actors face and the compromises they must make.  Still, it is possible to make some general observations regarding the pathways different actors would prefer (ceteris paribus).

The need to compromise across pathways can be clearly seen with states, which regularly participate in all three pathways to legalization. In principle, states and governments would be most comfortable with Framework Convention and Plurilateral approaches, as both are formal treaty-making processes where they maintain greatest control. In particular, these strategies allow states to limit outside participation by nongovernmental actors, or by other states, that might disrupt their pursuit of a set of goals. Nevertheless, states often have good reasons to choose soft law arrangments. They may do so because of political uncertainty, as discussed above, because binding commitments entail significant sovereignty costs they are unwilling to bear, or as a form of compromise among states with different levels of commitment to the agreement.
  Alternatively, soft law may offer a way to defuse an issue (e.g., when there is pressure for action from NGOs or from other states) without making any stronger treaty commitment.  

If unable to achieve binding legal obligations directly, governmental ministries and officials with specific substantive agendas will generally prefer the Soft Law pathway.  This allows them to advance their agenda “below the radar” of the government as a whole, avoiding the elaborate negotiating and approval processes entailed by treaties. Officials can build domestic coalitions with other agencies in their own government, intergovernmental coalitions with their counterparts in other states, and informal alliances with business and civil society groups. Ministries sometimes take the lead at international soft law conferences on issues such as the environment or human rights, where they participate along with private actors in framing soft law declarations that would not be approved by their government in a more formal manner.

Technical experts prefer the Framework Convention pathway because it plays to their comparative advantage of expertise. In addition to framing the problem as one of scientific uncertainty, thus empowering technical experts to play a leading role in the process, the associated institutional arrangements — both national and international — provide important resources to them.

Nongovernmental actors gain their greatest benefits from the Soft Law pathway. Soft law entails more substantial commitments than Framework Conventions, while giving NGOs much greater access to the process than would most formal treaty negotiations, even those aimed at creating Plurilateral agreements. International standards, even when created as soft law, enable a “transnational legal process” (Koh 1997, 1998), through which NGOs can use legal tactics to incorporate norms into binding domestic or international law. These strategies include persuading national legislatures to enact international standards into domestic law; persuading domestic courts to adopt international standards (perhaps by treating them as customary international law, as in the well-known Filartiga case in the US) or to use them in interpreting national statutes; or persuading national executive agencies to use international standards for interpreting or issuing national regulations.  

Soft law also enables a “transnational political process” that empowers NGOs. Victor et al. (1998) note that soft law tends to include more detailed and ambitious standards, against which it is easier to expose failures to perform. Keck and Sikkink (1998) show how transnational advocacy networks use substantive international standards, including those that are legally soft, to hold governments accountable and to mobilize domestic and international reactions to failures of performance. Even groups with purely domestic objectives find it valuable to invoke international standards in domestic politics (“boomerang effect”). These “shaming” strategies do not require legally binding obligations, since the “enforcement” effect comes through the rhetorical appeal to and mobilization of political pressure from third parties.  

Alternative pathways are less amenable to NGO tactics. The central role of states in creating binding Plurilateral agreements tends to crowd out the NGOs’ influence, both as the details of the agreements are worked out and again as they are implemented through state-to-state arrangements. Moreover, because Plurilateral agreements are explicitly limited to a few states, it is harder to bring them to bear on non-party governments. Similarly, because Framework Conventions are substantively shallow, they offer few international standards as “hooks” for NGO political action. The FC pathway also moves the venue of action to channels of expertise where the more political tactics of NGOs are often rendered less effective.  
C.  Institutional Arenas

The institutional setting in which advocates pursue international cooperation and legalization has powerful effects on the selection of a dynamic pathway and on the success of the pathway chosen. Each pathway has its own institutional requirements; each institutional arena has its own organizational structures and modes of operation. When these are aligned, progress toward cooperation is eased; when they are out of alignment, progress is hampered. Thus the initial selection among pathways is typically combined with a search for an appropriate forum.

Advocates often have a choice among institutional arenas. When the United States wants to pursue an economic issue, for example, it can frequently decide whether to take it to the WTO, OECD, G-7, or another organization. Even where the issue definition seems to indicate a “natural” institutional location, actors may feel other institutions are better suited to their aims. Thus the US bypassed WIPO to deal with intellectual property rights in the WTO because it offered more effective dispute settlement mechanisms; administration of the Global Environmental Facility was located in the World Bank partly because it had experience in managing financial accounts, but mainly because of how the Facility would be controlled. When no existing institution is appropriate, proponents may seek to create a new one. Land Mines advocates did this in bypassing the issue’s “natural” home in UN disarmament negotiations, despite the increased difficulties of creating a new institutional arrangement. Still, on some occasions advocates will find themselves locked into a forum that is less than ideal for the pathway they prefer. 

Each pathway has particular institutional requirements. The Soft Law pathway requires only minimal institutional support to promote agreement on nonbinding substantive provisions. However, further progress along a Soft Law pathway may depend centrally on whether the initial arrangement is connected to institutions with at least modest authority, able to promote agreed norms in the ways described above and otherwise facilitate further development. Many soft law agreements are connected to international organizations for precisely this purpose. In other cases, though, states opposed to stronger cooperation deliberately keep the supporting institutional structure weak to prevent any such development.

The Framework Convention pathway is highly dependent on a supporting institutional structure, though this need not be elaborate. To the extent efforts at deepening substantive cooperation focus on building a normative consensus, the institutional framework may simply entail on-going opportunities for interaction, discussion, persuasion and community building. But insofar as such efforts require the development and dissemination of scientific and other forms of technical knowledge, they may entail more elaborate institutional arrangements designed to promote research, encourage information sharing, provide access for epistemic communities, and perhaps even monitor certain activities on a cooperative basis.

The Plurilateral pathway also has strong and quite distinct institutional requirements. First, the institution’s membership must incorporate a feasible core group: i.e., it must include all the essential states and a sufficient number of states overall to generate cooperative benefits. The institution must also include workable criteria and procedures for expansion. For example, regional organizations may be well suited for trade liberalization and for addressing localized problems, such as pollution in regional watercourses. But they rarely encompass a core group suitable for addressing broader multilateral problems, and they often provide poor bases for expansion, because of natural limits to membership and a tendency to define solutions in parochial terms, as with the EU anti-corruption treaties.

In addition, because an initial Plurilateral agreement entails significant substantive commitments that participating states have at least some incentives not to perform, a supporting institution must provide a setting that encourages members to comply and perhaps even allow for enforcement of agreed rules if necessary. For that reason, Plurilateral agreements are likely to be most effective when developed in the context of (or as an extension of) an already existing and successful international institution. 

 At the operational level, once a forum has been chosen (perhaps by default), advocates are faced with a repertoire of institutional techniques and modes of action that may be more appropriate for some dynamic pathways than for others. If these procedures are well established in the organizational culture, they may be difficult to change or even to expand. Consider the WTO, the locus of extensive cooperation on international economic issues. The WTO defines itself as a “hard law” organization: virtually all of its rules are cast in legally binding form
 and are subject to the quasi-judicial dispute resolution mechanism and the supporting enforcement procedures. It is thus very difficult to begin a Soft Law process within the WTO; participants view such efforts as undercutting the essence of the organization.
  These very institutional traits would seem to make the WTO an ideal setting for the Plurilateral pathway, but the organization has a multilateral membership and was founded on the notion of a “package deal:” all members accept all agreements.
 Once in the WTO, then, the choice of tactics for promoting cooperation is sharply constrained. 
4. Conclusion 

The identification and analysis of alternative “pathways” – stylized processes that highlight efforts to strengthen individual elements of cooperative regimes over time – holds promise as a framework for explaining the dynamics of international legalization. We have defined three such processes, the Framework Convention, Plurilateral and Soft Law pathways, which dominate both international practice and recent scholarly literature in IR and IL. We have also begun to explore the conditions that influence the choice among alternative pathways and the success of particular pathways. Further research along these lines promises to help “transform” our understanding of international cooperation, generate useful lessons for advocates, and provide valuable templates for institutional design. 
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