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Abstract: 

Elementary physics courses posit an ideal, frictionless universe.  Without friction, (perfectly cubical) blocks slide down (ideally smooth) slopes at rates calculated with simple mathematics.  Later courses add friction back into the equations, and later still, engineers work to develop better ball bearings, lubricants, and ultra-smooth surfaces to reduce the friction-induced loss of energy in mechanical systems.  

Many proponents of copyright change, by contrast, idealize “friction.”  Their friction, the physical properties of media that made copying difficult, helped to enforce copyright.  When only those with printing presses could reproduce novels, the pirates were easier to track down and sue.  Entertainment companies push laws like the Digital Millennium Copyright Act, broadcast flags, and “analog hole” closure, trying to change the physics of information to bring back those constraints.  

The problem is that changing the law doesn’t re-balance the scales.  The metaphor doesn’t match the reality.  Regulating copying by regulating technology burdens many more than copyists, and often misses the pirates altogether.  Yet because of the way in which the debate is framed, opponents of technological controls are lumped with the pirates.  Moreover, the accounts tend to gloss over the savings publishers achieve from low-friction digital reproduction delivery of their works.  

This paper examines the nature and effects of technological protection measures (“TPMs”) as they go beyond copy-regulation.  It looks at how TPMs work in theory and how they fail in practice.  Since TPMs require an infrastructure of technology regulation, they burden independent creators of literary/artistic works and of technology.  Their heaviest burden falls on the not-yet-industrial innovators, the peer-producers of culture, and the disruptive entrepreneurs – all of whom are increasingly important economic producers.  By describing the holes in the information physics of copyright expansion, I argue that technology regulation will rarely be the best or most effective way to solve copyright challenges.  

