ORIGINALITY, FIXATION, AND IDEA-EXPRESSION DICHOTOMY: COPRIGHT’S TRILOGY OR E PLURIBUS UNUM?
ABSTRACT
The postmodern assaults on copyright’s “author,” with their roots in the “death of the subject” have subsided, and the “author” as the human creator who…succeeds in exercising minimal personal autonomy in her fashioning of the work,” seems to have been decisively restored to the central place “at the heart of copyright.”
  

The question for this paper is a different one: Can copyright’s conceptual toolbox—its vintage trilogy of originality, fixation, and idea-expression dichotomy meaningfully delineate the contours of authorship upon which the whole edifice is built? And it hypothesizes that it does this very badly—largely because of its endemic philosophical and theoretical category mistakes about the creative process; but also because it fits in badly with modern forms of creative output. These problems render the trilogy a poor metric of authorship—throwing up dualisms such as the conception/execution and creation/fixation ones which seriously mis-calibrate the temporal point at which pre-copyright, inchoate material crosses over into the zone of protection. This paper will suggest new ways of reworking the components of copyright’s trilogy so as to make them more faithful to copyright’s central notion of “the author” as it features in both modern forms of the creative process and modern understandings of that process.

�See generally Jane C. Ginsburg, “The Concept of Authorship in Comparative Copyright Law,” 52 DEPAUL L. REV. 1063 (2003) 





