HYMOWITZ v. ELI LILLY AND CO.

N.Y. 1069

Cite as 539 N.E.2d 1069 (N.Y. 1989)

73 N.Y.2d 487
_l4srMindy HYMOWITZ, Respondent,
) V.

ELI LILLY AND COMPANY et al,
Appellants, et al,, Defendants.

Attorney-General of the State of New
York, Intervenor-Respondent.

Elizabeth TIGUE et al., Respondents,
v.

E.R. SQUIBB & SONS, INC,, et al,
Appellants, et al.,, Defendants.

Jane DOLAN et al., Respondents,
v.

ELI LILLY AND COMPANY et
al., Appellants.

(And Other Actions.)

Barbara HANFLING et al.,
Respondents,

v.

ELI LILLY AND COMPANY et al,,
Appellants, et al.,, Defendants.

Court of Appeals of New York.
April 4, 1989.

Persons claiming they were injured by
the drug diethylstilbestrol (DES) ingested
by their mothers during pregnancy filed
action seeking relief’ against DES manufac-
turers. In one action the Supreme Court,
136 Misc.2d 467, 518 N.Y.S.2d 891, denied
manufacturers motion to dismiss. On ap-
peal, the Supreme Court, Appellate Divi-
sion, 189 A.D.2d 431, 526 N.Y.S.2d 825,
affirmed. In a second action, the Supreme
Court, New York County, 136 Misc.2d 482,
518 N.Y.S.2d 996, denied manufacturers’
motions for summary judgment and grant-
ed plaintiff’s motion to strike affirmative
defenses. The Supreme Court, Appellate
Division, 189 A.D.2d 487, 526 N.Y.S.2d 922,
affirmed. In a third action, the Supreme
Court, Appellate Division, 139 A.D.2d 978,
527 N.Y.S.2d 3381, affirmed orders of the
Supreme Court, New York County, Gam-

merman, J., denying defendant’s motions
for summary judgment dismissing the com-
plaint. In the fourth action, the Supreme
Court, Appellate Division, 189 A.D.2d 977,
527 N.Y.S.2d 830, affirmed in order of the
Supreme Court granting plaintiff’s motion
to strike defendants’ affirmative defenses
and denying defendant’s motion for sum-
mary judgment dismissing the complaint.
On certified question, the Court of Appeals,
Wachtler, C.J., held that: (1) market share
theory using national market for determin-
ing liability was appropriate method for
determining liability and apportioning dam-
ages in DES cases in which identification of
manufacturer was impossible, and (2) reviv-
al for one year of actions for injuries
caused by DES which were previously
barred by statute of limitations was consti-
tutional.

Affirmed.

Mullen, J., filed opinion concurring in
results as to two appeals and dissenting in
part as to two appeals.

1. Drugs and Narcotics &18
Trial =335

The alternative liabilities theory of es-
tablishing a product lability defendant’s
liability was not an appropriate method for
determining the liability and apportioning
damages in cases involving injuries stem-
ming from use of diethylstilbestrol (DES)
in which the chance of identifying the par-
ticular producer which caused the injury
was remote.

2. Drugs and Narcotics =18
Trial €335

The theory of concerted action could
not be used for determining liability and
apportioning damages between manufac-
turers of diethylstilbestrol (DES) in cases
in which manufacturer identification was
impossible or unlikely; there was nothing
in the record beyond similar conduct show-
ing any agreement to market DES for
pregnancies without taking proper steps to
ingure the drug’s safety.
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3. Products Liability =23

Parallel activity, without more, is in-
sufficient to establish the agreement ele-
ment necessary for a products Hability
plaintiff to maintain a concerted action
claim.

4. Drugs and Narcotics 18

In the case of a pregnancy drug made
by manufacturers acting in a parallel man-
ner to produce the identical, generically
marketed product which caused injury
many years later, it was appropriate that
loss be born by those that produced drug
for use during pregnancy, rather than by
those injured by its use, even where precise
manufacturer of the drug could not be
identified in particular action.

5. Drugs and Narcotics 18
Trial €335

A market share theory using a nation-
al market was appropriate method for de-
termining liability and apportioning dam-
ages in cases involving injuries from die-
thylstilbestrol (DES) in which manufactur-
er identification was impossible; apportion-
ment of liability corresponded to overall
culpability for each defendant as measured
by the amount of risk of injury each defen-
dant created to the public at large.

6. Drugs and Narcotics =18

In products liability actions against
manufacturers of diethylstilbestrol (DES)
in which market share theory would be
used to determine liability and apportion
damages, the liability of DES producers
was several only, and could not be inflated
when all participants in the market were
not before the court in the particular case.

7. Constitutional Law €¢=308
Limitation of Actions ¢=4(2)

Statute reviving for one year actions
for injuries caused by diethylstilbestrol
(DES) which were previously barred by
statute of limitations did not violate due
process; latent nature of DES injuries was
well known and it was clear that previous
exposure rule had prevented bringing of
timely actions for recovery. U.S.C.A.
Const.Amends. 5, 14; MecKinney’s Const.
Art. 1, §§ 6, 11; Laws 1986, c. 682, § 4.
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8. Constitutional Law &=308
Limitation of Actions &=4(2)

Statute reviving for one year actions
for injuries caused by diethylstilbestrol
(DES) which were previously barred by a
statute of limitations did not violate due
process as applied to cases in which plain-
tiff could have sued originally but did not;
under the circumstances, legislature prop-
erly determined that it would be more fair
for all plaintiffs to uniformly have one year
to bring their actions. U.S.C.A. Const.
Amends. 5, 14, § 1; McKinney’s Const.
Art. 1, §§ 6, 11; Laws 1986, c. 682, § 4.

9. Constitutional Law ¢=249(3)
Limitation of Actions ¢&4(2)

Fact that revival statute which institut-
ed prospective only discovery rule for four
of five substances designated for revival
but did not institute prospective only dis-
covery rule for DES, was the product of
political compromise did not render revival
statute unconstitutional as denial of equal
protection. Laws 1986, c. 682, § 4; U.S.
C.A. Const.Amend. 14, § 1; McKinney’s
Const. Art. 1, §§ 6, 11.
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_150:OPINION OF THE COURT

WACHTLER, Chief Judge.

Plaintiffs in these appeals allege that
they were injured by the drug diethylstil-
bestrol (DES) ingested by their mothers
during pregnancy. They seek relief
against defendant DES manufacturers.
While not class actions, these cases are
representative of nearly 500 similar actions
pending in the courts in this State; the
rules articulated by the court here, there-
fore, must do justice and be administrative-
ly feasible in the context of this mass liti-
gation. With this in mind, we now resolve
the issue twice expressly left open by this
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court, and adopt a market share theory,
using a national market, for determining
liability and apportioning damages in DES
cases in which identification of the manu-
facturer of the drug that injured the plain-
tiff is impossible (see, Kaufman v. Lilly &
Co., 65 N.Y.2d 449, 456, 492 N.Y.S.2d 584,
482 N.E.2d 63; Bichler v. Lilly & Co., 55
N.Y.2d 571, 580, 450 N.Y.S.2d 776, 436
N.E.2d 182). We also hold that the Legis-
lature’s revival for one year of actions for
injuries caused by DES that were previous-
ly barred by the Statute of Limitations (see,
L. 1986, ch. 682, § 4) is constitutional under
the State and Federal Constitutions.

I

The history of the development of DES
and its marketing in this country has been
repeatedly chronicled (see, e.g., Bichler v.
Lilly & Co., supra;, Martin ». Abbott
Labs., 102 Wash.2d 581, 689 P.2d 368; Sin-
dell v. Abbott Labs., 26 Cal.3d 588, 163
Cal.Rptr. 132, 607 P.2d 924, cert. denied
449 U.S. 912, 101 S.Ct. 285, 66 L.Ed.2d 140;
Sheiner, DES and a Proposed Theory of
Enterprise Liability, 46 Fordham L.Rev.
963). Briefly, DES is a synthetic substance
that mimics the effect of estrogen, the
naturally formed female hormone. It was
invented in 1937 by British researchers, but
never patented.

In 1941, the Food and Drug Administra-
tion (FDA) approved the new drug applica-
tions (NDA) of 12 manufacturers to market
DES for the treatment of various maladies,
not directly involving pregnancy. In 1947,
the FDA began approving the NDAs of
manufacturers to market DES for the pur-
pose of preventing human miscarriages; by
1951, the FDA had concluded that DES
was generally safe for pregnancy use, and
stopped requiring the filing of NDAs when
new manufacturers sought to produce the
drug for this purpose. In 1971, however,
the FDA banned the use of DES as a
miscarriage preventative, when studies es-
tablished the harmful latent effects of DES
upon the offspring of mothers who took
the drug. Specificallyss, tests indicated
that DES caused vaginal adenocarcinoma, a
form of cancer, and adenosis, a precancer-
ous vaginal or cervical growth.
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Although strong evidence links prenatal
DES exposure to later development of seri-
ous medical problems, plaintiffs seeking re-
lief in court for their injuries faced two
formidable and fundamental barriers to re-
covery in this State; not only is identifica-
tion of the manufacturer of the DES in-
gested in a particular case generally impos-
sible, but, due to the latent nature of DES
injuries, many claims were barred by the
Statute of Limitations before the injury
was discovered.

The identification problem has many
causes. All DES was of identical chemical
composition. Druggists usually filled pre-
scriptions from whatever was on hand.
Approximately 8300 manufacturers produc-
ed the drug, with companies entering and
leaving the market continuously during the
24 years that DES was sold for pregnancy
use. The long latency period of a DES
injury compounds the identification prob-
lem; memories fade, records are lost or
destroyed, and witnesses die. Thus the
pregnant women who took DES generally
never knew who produced the drug they
took, and there was no reason to attempt to
discover this fact until many years after
ingestion, at which time the information is
not available.

We recognized this predicament in Bi-
chler v. Lilly & Co. (supra, 55 N.Y.2d at
579, 450 N.Y.S.2d 776, 436 N.E.2d 182),
where the court stated that in DES cases it
is a “practical impossibility for most vie-
tims [to] pinpoint * * * the manufacturer
directly responsible for their particular in-
jury”. We allowed plaintiff’s recovery in
that case, however, notwithstanding - the
failure of the plaintiff to identify the manu-
facturer of the injurious DES, on the limit-
ed basis that “the evidence was legally
sufficient to support the jury verdict for
the plaintiff” on the law as charged to the
jury, and unobjected to by the defendant
(see, Kaufman v. Lilly & Co., 65 N.Y.2d
449, 456, 492 N.Y.S.2d 584, 482 N.E.2d 68,
supra). The question, therefore, of wheth-
er nonidentification of the manufacturer
precludes plaintiffs {rom recovering for
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DES caused injuries, remained unresolved
after Bichler v. Lilly & Co. (supra).

The second barrier to recovery, involving
the Statute of Limitations, arose from the
long-standing rule in this State that the
limitations period acerued upon exposure in
actions alleging personal injury caused by
toxic substances (Fleishman » Lilly &
Co., 62 N.Y.2d 888, 478 N.Y.S.2d 853, 467
N.E.2d 517, cert. denied 469 U.S. 1192, 105
S.Ct. 967, 83 L.Ed.2d 972). In Fleishman
v. Lilly & Co. (supra) it became clear that
this_lio4exposure rule led to many DES
cases being barred by the Statute of Limi-
tations before the discovery of injury; we
held, however, that any change in the ac-
crual date from exposure to discovery was
more properly the prerogative of the Legis-
lature (id., at 890, 478 N.Y.S.2d 853, 467
N.E.2d 517; see, id., at 891, 478 N.Y.S.2d
853, 467 N.E.2d 517 [Cooke, Ch. J., dissent-
ing]). Two years after Fleishman v. Lilly
& Co. the Legislature addressed the Stat-
ute of Limitations problem, and instituted a
discovery rule for “the latent effects of
exposure to any substance” (1.1986, ch.
682, § 2). The Legislature also, for one
year, revived causes of action for exposure
to DES that had been time barred (1.1986,
ch. 682, § 4).

It is estimated that eventually 800 DES
cases will be brought under the revival
portion of this recent statute. Moreover,
as indicated in Bickler v. Lilly & Co. (su-
pra), and as apparent from the record now
before the court, in the vast majority of
these cases identification of the manufac-
turer of the DES that injured the plaintiff
will be impossible. The Legislature, how-
ever, while reviving these time-barred ac-
tions, did not resolve the identification
problem.

The present appeals are before the court
in the context of summary judgment mo-
tions. In all of the appeals defendants
moved for summary judgment dismissing
the complaints because plaintiffs could not
identify the manufacturer of the drug that
allegedly injured them. In three of the
appeals defendants also moved on Statute
of Limitations grounds, arguing that the
revival of the actions was unconstitutional

under the State and Federal Constitutions,
and that the complaints, therefore, are time
barred and should be dismissed. The trial
court denied all of these motions. On the
Statute of Limitations issue, the trial court
also granted plaintiffs’ cross motions, dis-
missing defendants’ affirmative defenses
that the actions were time barred. The
Appellate Division affirmed in all respects
and certified to this court the questions of
whether the orders of the trial court were
properly made. 139 A.D.2d 437, 526 N.Y.S.
2d 922, 139 A.D.2d 431, 526 N.Y.S.2d 825,
139 A.D.2d 978, 527 N.Y.S.2d 331, 139 A.D.
2d 977, 527 N.Y.S.2d 330. We answer
these questions in the affirmative.

1L

In a products liability action, identifica-
tion of the exact defendant whose product
injured the plaintiff is, of course, generally
required (see, e.g., Morrissey v. Conserva-
tive Gas Corp., 285 App.Div. 825, 136 N.Y.
S.2d 844, affd. 1 N.Y.2d 741, 152 N.Y.S.2d
289, 185 N.E.2d 45; Prosser and Keeton,
Torts § 103, at 713 [5th ed]). In DES
cases in which such identification is possi-
ble, actions may proceed under es-
tablishedsos principles of products liability
(Bichler v. Lilly & Co., supra, 55 N.Y.2d
at 579, 450 N.Y.S.2d 776, 436 N.E.2d 182).
The record now before us, however,
presents the question of whether a DES
plaintiff may recover against a DES manu-
facturer when identification of the produc-
er of the specific drug that caused the
injury is impossible.

A,

As we noted in Bichler v. Lilly & Co.
(supra, at 580, n. 5, 450 N.Y.S.2d 776, 436
N.E.2d 182), the accepted tort doctrines of
alternative liability and concerted action
are available in some personal injury cases
to permit recovery where the precise identi-
fication of a wrongdoer is impossible.
However, we agree with the near unani-
mous views of the high State courts that
have considered the matter that these doc-
trines in their unaltered common-law forms
do not permit recovery in DES cases (see,
e.g., Sindell v. Abbott Labs., supra; Col-



1074 N.Y.

lins v. Lilly & Co., 116 Wis.2d 166, 342
N.W.2d 37; Martin v. Abbott Labs., suprae;
but see, Abel v. Lilly & Co., 418 Mich. 311,
343 N.W.2d 164 [held that there was a
question of fact presented as to alternative
liability and concerted action]).

The paradigm of alternative liability is
found in the case of Summers v. Tice, (33
Cal.2d 80, 199 P.2d 1). In Summers (su-
pra), plaintiff and the two defendants were
hunting, and defendants carried identical
shotguns and ammunition. During the
hunt, defendants shot simultaneously at
the same bird, and plaintiff was struck by
bird shot from one of the defendants’ guns.
The court held that where two defendants
breach a duty to the plaintiff, but there is
uncertainty regarding which one caused
the injury, “the burden is upon each such
actor to prove that he has not caused the
harm” (Restatement [Second] of Torts
§ 433B[3]; Bichler v. Lilly & Co., supra,
55 N.Y.2d at 580, n 5, 450 N.Y.S.2d 776,
436 N.E.2d 182; ¢f, Ravo v. Rogatnick, 70
N.Y.2d 305, 520 N.Y.S.2d 533, 514 N.E.2d
1104 [successive tort-feasors may be held
jointly and severally liable for an indivisible
injury to the plaintiff]). The central ratio-
nale for shifting the burden of proof in
such a situation is that without this device
both defendants will be silent, and plaintiff
will not recover; with alternative liability,
however, defendants will be forced to
speak, and reveal the culpable party, or
else be held jointly and severally liable
themselves. Consequently, use of the al-
ternative liability doctrine generally re-
quires that the defendants have better ac-
cess to information than does the plaintiff,
and that all possible tort-feasors be before
the court (see, Summers v. Tice, supra, at
86, 199 P.2d 1; Restatement [Second] of
Torts_{s06§ 433B, comment h). It is also
recognized that alternative liability rests on
the notion that where there is a small num-
ber of possible wrongdoers, all of whom
breached a duty to the plaintiff, the likeli-
hood that any one of them injured the
plaintiff is relatively high, so that forcing
them to exonerate themselves, or be held
liable, is not unfair (see, Sindell v. Abbott
Labs., supra, 26 Cal.3d at 603, 163 Cal.
Rptr. 132, 607 P.2d 924).
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[1]1 In DES cases, however, there is a
great number of possible wrongdoers, who
entered and left the market at different
times, and some of whom no longer exist.
Additionally, in DES cases many years
elapse between the ingestion of the drug
and injury. Consequently, DES defendants
are not in any better position than are
plaintiffs to identify the manufacturer of
the DES ingested in any given case, nor is
there any real prospect of having all the
possible producers before the court. Final-
ly, while it may be fair to employ alterna-
tive liability in cases involving only a small
number of potential wrongdoers, that fair-
ness disappears with the decreasing proba-
bility that any one of the defendants actu-
ally caused the injury. This is particularly
true when applied to DES where the
chance that a particular producer caused
the injury is often very remote (Sindell v.
Abbott Labs., supra, at 603, 163 Cal.Rptr.
132, 607 P.2d 924; Collins v. Lilly & Co.,
supra, 116 Wis.2d at 184, 342 N.W.24 37).
Alternative liability, therefore, provides
DES plaintiffs no relief.

[2,3] Nor does the theory of concerted
action, in its pure form, supply a basis for
recovery. This doctrine, seen in drag rac-
ing cases, provides for joint and several
liability on the part of all defendants hav-
ing an understanding, express or tacit, to
participate in “a common plan or design to
commit a tortious act” (Prosser and Kee-
ton, Torts § 46, at 323 [5th ed.]; see, Bi-
chler v. Lilly & Co., supra, 55 N.Y.2d at
580581, 450 N.Y.S.2d 776, 436 N.E.2d 182;
De Carvalho v. Brunner, 223 N.Y. 284,
119 N.E. 563). As we noted in Bichler ».
Lilly & Co., and as the present record
reflects, drug companies were engaged in
extensive parallel conduct in developing
and marketing DES (see, id., 55 N.Y.2d at
585, 450 N.Y.S.2d 776, 436 N.E.2d 182).
There is nothing in the record, however,
beyond this similar conduct to show any
agreement, tacit or otherwise, to market
DES for pregnancy use without taking
proper steps to ensure the drug’s safety.
Parallel activity, without more, is insuffi-
cient to establish the agreement element
necessary to maintain a concerted action
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claim (Sindell v. Abbott Labs., supra, 26
Cal.8d at 605, 163 Cal.Rptr. 182, 607 P.2d
924; Collins v. Lilly & Co., supra, 116
Wis.2d at 185, 342 N.W.2d 37; Martin ».
Abbott Labs., supra, 102 Wash.2d at 599,
689 P.2d 368). Thus this theory also fails
in supporting an action by DES plaintiffs.

_lsorIn  short, extant common-law doc-
trines, unmodified, provide no relief for the
DES plaintiff unable to identify the manu-
facturer of the drug that injured her. This
is not a novel conclusion; in the last decade
a number of courts in other jurisdictions
also have concluded that present theories
do not support a cause of action in DES
cases. Some courts, upon reaching this
conclusion, have declined to find any judi-
cial remedy for the DES plaintiffs who
cannot identify the particular manufacturer
of the DES ingested by their mothers (see,
Zafft v. Lilly & Co., 676 S\W.2d 241 [Mo]
fen bancl;, Mulcahy v Lilly & Co., 386
N.W.2d 67 [Iowa] [stating that any change
in the law to allow for recovery in noniden-
tification DES cases should come from the
Legislature]). Other courts, however,
have found that sorne modification of exist-
ing doctrine is appropriate to allow for
relief for those injured by DES of unknown
manufacture (e.g., Sindell v. Abbott Labs.,
supra;, Collins v. Lilly & Co., supra;
Martin v. Abbott Labs., supra).

We conclude that the present circum-
stances call for recognition of a realistic
avenue of relief for plaintiffs injured by
DES. These appeals present many of the
same considerations that have prompted
this court in the past to modify the rules of
personal injury liability, in order “to
achieve the ends of justice in a more mod-
ern context” (see, People v. Hobson, 39
N.Y.2d 479, 489, 384 N.Y.S.2d 419; 348
N.E.2d 894; Codling v. Paglio, 32 N.Y.2d
330, 341, 345 N.Y.S.2d 461, 298 N.E.2d
622), and we perceive that here judicial
action is again required to overcome: the
“ ‘inordinately difficult problems of proof’”
caused by contemporary products and mar-
keting techniques (see, Bichler v. Lilly &
Co., supra, 55 N.Y.2d at 579-580, 450 N.Y,
S.2d 776, 436 N.E.2d 182 [quoting Caprara
v. Chrysler Corp., 52 N.Y.2d 114, 123, 436
N.Y.8.2d 251, 417 N.E.2d 545]).

Indeed, it would be inconsistent with the
reasonable expectations of a modern socie-
ty to say to these plaintiffs that because of
the isidious nature of an injury that long
remains dormant, and because so many
manufacturers, each behind a curtain, con-
tributed to the devastation, the cost of inju-
ry should be borne by the innocent and not
the wrongdoers. This is particularly so
where the Legislature consciously created
these expectations by reviving hundreds of
DES cases. Consequently, the ever-evolv-
ing dictates of justice and fairness, which
are the heart of our common-law system,
require formation of a remedy for injuries
caused by DES (see, Woods v. Lancet, 303
N.Y. 349, 355, 102 N.E.2d 691; see, also,
Kaye, The Human Dimension in Appel-
late Judging: A Brief Reflection on o
Timeless Concern, 73 Cornell L.Rev. 1004).

[41 )5sWe stress, however, that the
DES situation is a singular case, with man-
ufacturers acting in a parallel manner to
produce an identical, generically marketed
product, which causes injury many years
later, and which has evoked a legislative
response reviving previously barred ac-
tions. Given this unusual scenario, it is
more appropriate that the loss be berne by
those that produced the drug for use dur-
ing pregnancy, rather than by those who
were injured by the use, even where the

‘precise manufacturer of the drug cannot be

identified in a particular action. We turn
then to the question of how to fairly and
equitably apportion the loss occasioned by
DES, in a case where the exact manufac-
turer of the drug that caused the injury is
unknown.

B.

The past decade of DES litigation has
produced a number of alternative ap-
proaches to resolve this question. Thus, in
a sense, we are now in an enviable position;
the efforts of other courts provided exam-
ples for contending with this difficult issue,
and enough time has passed so that the
actual administration and real effects of
these solutions now can be observed. With
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these useful guides in hand, a path may be
struck for our own conclusion.

First, this court’s opinion in Bichler v.
Lilly & Co. (supra) must be considered.
There the jury was instructed on a mod-
ified version of concerted action, which, in
effect, substituted the fact of conscious
parallel activity by manufacturers for the
usual common-law requirement that there
be proof of an actual agreement between
actors to jointly act tortiously (id., 55 N.Y.
2d at 584, 450 N.Y.S.2d 776, 436 N.E.2d
182). The defendant in Bichler did not
object to this instruction, and the modified
concerted action theory became the law
applicable to that particular case (id., at
583-584, 450 N.Y.S.2d 776, 436 N.E.2d 182).

Now given the opportunity to assess the
merits of this theory, we decline to adopt it
as the law of this State. Parallel behavior,
the major justification for visiting liability
caused by the product of one manufacturer
upon the head of another under this analy-
sis, is a common occurrence in industry
generally. We believe, therefore, that in-
ferring agreement from the fact of parallel
activity alone improperly expands the con-
cept of concerted action beyond a rational
or fair limit; among other things, it poten-
tially renders small manufacturers, in the
case of DES and in countless other indus-
tries, jointly liable for all damages stem-
ming from the defective |soproducts of an
entire industry (accord, Sindell v. Abbott
Labs., supra, 26 Cal3d at 605, 163 Cal.
Rptr. 182, 607 P.2d 924).

A narrower basis for liability, tailored
more closely to the varying culpableness of
individual DES producers, is the market
share concept. First judicially articulated
by the California Supreme Court in Sindell
v. Abbott Labs. (supra), variations upon
this theme have been adopted by other
courts (see, Collins v. Lilly & Co., supra;
Martin v. Abbott Labs., supra). In Sin-
dell v. Abbott Labs (supra), the court syn-
thesized the market share concept by modi-
fying the Summers v. Tice (supra) alterna-
tive liability rationale in two ways. It first
loosened the requirement that all possible
wrongdoers be before the court, and in-
stead made a “substantial share” suffi-
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cient. The court then held that each defen-
dant who could not prove that it did not
actually injure plaintiff would be liable ac-
cording to that manufacturer’s market
share. The court’s central justification for
adopting this approach was its belief that
limiting a defendant’s liability to its market
share will result, over the run of cases, in
liability on the part of a defendant roughly
equal to the injuries the defendant actually
caused (id., 26 Cal.3d at 612, 163 Cal.Rptr.
132, 607 P.2d 924).

In the recent case of Brown v. Superior
Ct., 44 Cal.8d 1049, 245 Cal.Rptr. 412, 751
P.2d 470, the California Supreme Court re-
solved some apparent ambiguity in Sindell
v. Abbott Labs., and held that a manufac-
turer’s liability is several only, and, in
cases in which all manufacturers in the
market are not joined for any reason, liabil-
ity will still be limited to market share,
resulting in a less than 100% recovery for a
plaintiff. Finally, it is noteworthy that de-
termining market shares under Sindell v.
Abbott Labs. proved difficult and engen-
dered years of litigation. After attempts
at using smaller geographical units, it was
eventually determined that the national
market provided the most feasible and fair
solution, and this national market informa-
tion was compiled (see, In re Complex DES
Litig., No. 830/109, Cal.Super.Ct.).

Four years after Sindell v. Abbott Labs.,
the Wisconsin Supreme Court followed
with Collins v. Lilly & Co., 116 Wis.2d 166,
342 N.-W.2d 37, supra. Deciding the identi-
fication issue without the benefit of the
extensive California litigation over market
shares, the Wisconsin court held that it was
prevented from following Sindell due to
“the practical difficulty of defining and
proving market share” (id., at 189, 342
N.W.2d, at 48). Instead of focusing on
tying liability closely to the odds of

_Isi0actual causation, as the Sindell court
attempted, the Collins court took a broad-
er perspective, and held that each defen-
dant is liable in proportion to the amount of
risk it created that the plaintiff would be
injured by DES. Under the Collins strue-
ture, the “risk” each defendant is liable for
is a question of fact in each case, with
market shares being relevant to this deter-
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mination (id., at 191, 200, 342 N.W.2d 37).
Defendants are allowed, however, to excul-
pate themselves by showing that their
product could not have caused the injury to
the particular plaintiff (id., at 198, 342
N.w.2d 37).

The Washington Supreme Court, writing
soon after Collins v. Lilly & Co., took yet
another approach (see, Martin v. Abbott
Labs., 102 Wash.2d 581, 689 P.2d 368, su-
pra). The Martin court first rejected the
Sindell market share theory due to the
belief (which later proved to be erroneous
in Brown v Superior Ct. [supra]) that
California’s approach distorted liability by
inflating market shares to ensure plaintiffs
of full recovery (id., 102 Wash.2d at 601,
689 P.2d 368). The Martin court instead
adopted what it termed “market share al-
ternative liability,” justified, it concluded,
because “[elach defendant contributed to
the risk of injury to the public, and, conse-
quently, the risk of injury to individual
plaintiffs” (id., at 604, 689 P.2d, at 382).

Under the Washington scheme, defen-
dants are first allowed to exculpate them-
selves by proving by the preponderance of
the evidence that they were not the manu-
facturer of the DES that injured plaintiff.
Unexculpated defendants are presumed to
have equal market shares, totaling 100%.
Fach defendant then has the opportunity to
rebut this presumption by showing that its
actual market share was less than pre-
sumed. If any defendants succeed in re-
butting this presumption, the liability
shares of the remaining defendants who
could not prove their actual market share
are inflated, so that the plaintiff received a
100% recovery (id., at 605-606, 689 P.2d
368).! The |siymarket shares of defendants
is a question of fact in each case, and the

1. The actual operation of this theory proved
more mathematically complex when the court
was presented with the question of what to do
about unavailable defendants. Recognizing that
the possibility of abuse existed when defendants
implead unavailable defendants, who would
then be assumed to have had an equal share of
the market, the court placed the burden upon
appearing defendants to prove the market share
of the absent ones (George v. Parke-Davis, 107

. Wash.2d 584, 733 P.2d 507). If this can be
proved, the plaintiff simply cannot recover the
amount attributable to the absent defendant,

relevant market can be a particular phar-
macy, or county, or State, or even the
country, depending upon the circumstances
the case presents (George v. Parke--Davis,
107 Wash.2d 584, 733 P.2d 507).

Turning to the structure to be adopted in

VNeW York, we heed both the lessons

learned through experience in other juris-
dictions and the realities of the mass litiga-
tion of DES claims in this State. Balancing
these considerations, we are led to the con-
clusion that a market share theory, based
upon a national market, provides the best
solution. As California discovered, the reli-
able determination of any market smaller
than the national one likely is not practica-
ble. Moreover, even if it were possible, of
the hundreds of cases in the New York
courts, without a doubt there are many in
which the DES that allegedly caused injury
was ingested in another State. Among the
thorny issues this could present, perhaps
the most daunting is the spectre that the
particular case could require the establish-
ment of a separate market share matrix.
We feel that this is an unfair, and perhaps
impossible burden to routinely place upon
the litigants in individual cases.

Nor do we believe that the Wisconsin
approach of assessing the “risk” each de-
fendant caused a particular plaintiff, to be
litigated anew as a question of fact in each
case, is the best solution for this State.
Applied on a limited scale this theory may
be feasible, and certainly is the most re-
fined approach by allowing a more thor-
ough consideration of how each defen-
dant’s actions threatened the plaintiff. We
are wary, however, of setting loose, for
application in the hundreds of cases pend-
ing in this State, a theory which requires

and thus recovery in the case is less than 100%.
If the market share of the absent defendant
cannot be shown, the remaining defendants
who cannot prove their market shares have
their shares inflated to provide plaintiff with
full recovery. Finally, if all appearing defen-
dants can prove their market shares, their
shares are never inflated, regardless of whether
the market share of a nonappearing defendant
can be proved or not; thus, in this situation, the
plaintiff again will not recover her full damages
(id.).
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the fact finder’s individualized and open-
ended assessment of the relative liabilities
of scores of defendants in every case. In-
stead, it is our perception that the injus-
tices arising from delayed recoveries and
inconsistent results which this theory may
produce in this State outweigh arguments
calling for its adoption.

[5]1 Consequently, for essentially prac-
tical reasons, we adopt a market share
theory using a national market. We are
aware that the adoption of a national mar-
ket will likely result in a |50disproportion
between the liability of individual manufac-
turers and the actual injuries each manu-
facturer caused in this State. Thus our
market share theory cannot be founded
upon the belief that, over the run of cases,
liability will approximate causation in this
State (see, Sindell v. Abbott Labs., supra,
26 Cal.3d at 612, 163 Cal.Rptr. 132, 607
P.2d 924). Nor does the use of a national
market provide a reasonable link between
liability and the risk created by a defendant
to a particular plaintiff (see, Collins v. Lil-
ly & Co., supra, Martin v. Abbott Labs.,
supra). Instead, we choose to apportion
liability so as to correspond to the over-all
culpability of each defendant, measured by
the amount of risk of injury each defendant
created to the public-at-large. Use of a
national market is a fair method, we be-
lieve, of apportioning defendants’ liabilities
according to their total culpability in mar-
keting DES for use during pregnaney. Un-
der the circumstances, this is an equitable
way to provide plaintiffs with the relief

2. Various defendants argue here that although
they produced DES, it was not sold for pregnan-
cy use. If a defendant was not a member of the
national market of DES marketed for pregnan-
cy, it is not culpable, and should not be liable.
Consequently, if a particular defendant sold
DES in a form unsuitable for use during preg-
nancy, or if a defendant establishes that its
product was not marketed for pregnancy use,
there should be no liability. From the record
before the court here, however, the facts are not
developed well enough to establish that any
defendants were not in the national market of
DES sold for pregnancy use. Thus summary
judgment cannot at this time be granted on this
issue as to any defendants.

3. The dissenter misapprehends the basis for lia-
bility here. We have not by the backdoor
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they deserve, while also rationally distrib-
uting the responsibility for plaintiffs’ inju-
ries among defendants.

To be sure, a defendant cannot be held
liable if it did not participate in the market-
ing of DES for pregnancy use; if a DES
producer satisfies its burden of proof of
showing that it was not a member of the
market of DES sold for pregnancy use,
disallowing exculpation would be unfair
and unjust. Nevertheless, because liability
here is based on the over-all risk produced,
and not causation in a single case, there
should be no exculpation of a defendant
who, although a member of the market
producing DES for pregnancy use, appears
not to have caused a particular plaintiff’s
injury. It is merely a windfall for a pro-
ducer to escape liability solely because it
manufactured a more identifiable pill, or
sold only to certain drugstores. These for-
tuities in no way diminish the culpability of
a defendant for marketing the product,
which is the basis of liability here.?

[6] Finally, we hold that the liability of
DES producers is_|ssseveral only, and
should not be inflated when all participants
in the market are not before the court in a
particular case. We understand that, as a
practical matter, this will prevent some
plaintiffs from recovering 100% of their
damages. However, we eschewed exculpa-
tion to prevent the fortuitous avoidance of
liability, and thus, equitably, we decline to
unleash the same forces to increase a de-
fendant’s liability beyond its fair share of
responsibility.?

adopted a theory of concerted action. We
avoided extending this theory, because its con-
comitant requirement of joint and several liabil-
ity expands the burden on small manufacturers
beyond a rational or fair limit. This result is
reached by the dissent, not by the majority, so
that criticism on this front is misplaced.

We are confronted here with an unprece-
dented identification problem, and have provid-
ed a solution that rationally apportions liability.
We have heeded the practical lessons learned by
other jurisdictions, resulting in our adoption of
a national market theory with full knowledge
that it concedes the lack of a logical link be-
tween liability and causation in a single case.
The dissent ignores these lessons, and, endeav-
oring to articulate a theory it perceives to be
closer to traditional law, sets out a construct in
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III.

The constitutionality of the revival stat-
ute remains to be considered (see, 1.1986,
ch. 682, § 4). This section revives, for the
period of one year, actions for damages
caused by the latent effects of DES, tung-
sten-carbide, asbestos, chlordane, and poly-
vinylchloride. Defendants argue that the
revival of barred DES claims was unconsti-
tutional as a denial of both due process and
equal protection, under the State and Fed-
eral Constitutions (see, N.Y. Const. art. I,
§§ 6, 11; U.S. Const., 14th Amend., § 1).
We are concerned here only with the consti-
tutionality of the statute as it pertains to
DES; there are no g 4producers of the oth-
er substances, or plaintiffs alleging injury
therefrom, before the court on these ap-
peals.

The Federal Due Process Clause provides
very little barrier to a State Legislature’s
revival of time-barred actions (see, Chase
Sec. Corp. v. Donaldson, 325 U.S. 304, 65
S.Ct. 1137, 89 L.Ed. 1628). In Chase, the
United States Supreme Court upheld the
revival of a time-barred action, stating that
Statutes of Limitation “represent a public
policy about the privilege to litigate * * *
the history of pleas of limitation shows
them to be good only by legislative grace
and o be subject to a relatively large de-
gree of legislative control” (id., at 814, 65
S.Ct. at 1142). Under State law, the level
of review seems somewhat more stringent.
In Gallewski v. Hentz & Co., 301 N.Y. 164,
174, 93 N.E.2d 620 the court stated that
“the Legislature may constitutionally re-
vive a personal cause of action where the
circumstances are exceptional and are such
as to satisfy the court that serious injustice
would result to plaintiffs not guilty of any
fault if the intention of the Legislature
were not effectuated.” It appears, how-

which liability is based upon chance, not upon
the fair assessment of the acts of defendants.
Under the dissent's theory, a manufacturer with
a large market share may avoid liability in
many cases just because it manufactured a
memorably shaped pill. Conversely, a small
manufacturer can be held jointly liable for the
full amount of every DES injury in this State
simply because the shape of its product was not
remarkable, even though the odds, realistically,
are exceedingly long that the small manufactur-
er caused the injury in any one particular case.

ever, that we have applied a less strict test
in other cases, and have been satisfied if
there was an apparent injustice which
“calls for [a] remedy,” and which is “rea-
sonable” and not “arbitrary.” (Robinson
v. Robins Dry Dock & Repair Co., 238
N.Y. 271, 279-280, 144 N.E. 579.)

[7] We need not light upon a precise
test here, however, because the Legisla-
ture’s revival of DES claims meets the
highest standard. For at least 25 years
this court maintained an exposure rule for
toxic substances, because it was felt that
change in this area was the responsibility
of the Legislature (see, e.g., Schwartz v
Heyden Newport Chem. Corp., 12 N.Y.2d
212, 220, 237 N.Y.S.2d 714, 188 N.E.2d 142;
Fleishman v. Lilly & Co., supra, 62 N.Y.
2d at 890, 478 N.Y.S.2d 853, 467 N.E.2d
517). Indeed, in Fleishman v. Lilly & Co.
(supra) the Legislature’s attention was
drawn specifically to DES by the majority,
which stated that any change in the expo-
sure rule was the Legislature’s role.

The Legislature has now revived DES
actions that were time barred under the
exposure rule, while also instituting a dis-
covery rule for future application (1..1986,
ch, 682, § 4; CPLR 241-c). The latent
nature of DES injuries is well known, and
it is clear that in the past the exposure rule
prevented the bringing of timely actions
for recovery. Thus we believe that excep-
tional circumstances are presented, that an
injustice has been rectified, and that the
requirements of Gallewski v. Hentz & Co.
(supra) have been met.

[8]1 Defendants argue further that,
even if the statute is |5sgenerally valid, it
may be unconstitutionally applied in cases
in which the plaintiff could have sued origi-

Therefore, although the dissent’s theory based
upon a “shifting the burden of proof” and joint
and several liability is facially reminiscent of
prior law, in the case of DES it is nothing more
than advocating that bare fortuity be the test for
liability. When faced with the novel identifica-
tion problem posed by DES cases, it is prefer-
able to adopt a new theory that apportions fault
rationally, rather than to contort extant doc-
trines beyond the point at which they provide a
sound premise for determining lability.
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nally, but did not. It does seem that some
plaintiffs may have known of their injuries
a day, or a week, a month, or perhaps
longer, before the original limitations peri-
od ran. Some may have known of their
exposure, but did not develop injuries dur-
ing the limitations period. Others may
have known of some effect upon them of
DES exposure, which became cancerous
only after any action would have been time
barred. Under these circumstances, the
Legislature properly determined that it
would be more fair for all plaintiffs to
uniformly now have one year to bring their
actions, rather than for the courts to begin
drawing arbitrary lines transecting this
area’s shades of gray.

[91 Defendants also argue that the re-
vival statute violates equal protection, be-
cause the Legislature designated only five
substances for revival, including DES,
while instituting a prospective only dis-
covery rule for other substances. Defen-
dants claim that this categorization is with-
out sufficient basis, and that it is the result
of a “political compromise.” But most, if
not all legislation is the product of some
compromise, o0 that this objection surely is
no basis for finding the revival statute
unconstitutional. Instead, here we must
proceed on the presumption that the law is
constitutional, and will hold otherwise only
if it is established that the distinction
drawn has no reasonable basis (Trump v.
Chu, 65 N.Y.2d 20, 489 N.Y.S.2d 455, 478
N.E.2d 971; Montgomery v. Daniels, 38
N.Y.2d 41, 61, 378 N.Y.S.2d 1, 340 N.E.2d
444). Moreover, because defendants allege
no impairment of a fundamental right, the
Legislature has substantial leeway in mak-
ing classifications in this area of “ ‘econom-
ics and social welfare’ ” (see, Montgomery
v. Daniels, supra, at 61, 378 N.Y.S.2d 1,
340 N.E.2d 444 [quoting Dandridge wv.
Williams, 897 U.S. 471, 485, 90 S.Ct. 11583,
1161, 25 L.Ed.2d 491]).

As it pertains to DES, surely the revival
statute has a rational basis, and the Legis-
lature acted within its broad range of dis-
cretion in enacting the law. The number of
DES-caused injuries was relatively well

* Designated pursuant to N.Y. Constitution, article
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known by the Legislature, which allowed
for the ramifications of revival of DES
claims, such as the effect on insurance
interests, and the other costs, to be reason-
ably predicted (Record of Proceedings,
New York Assembly, June 24, 1986 [state-
ment of Assemblyman M.H. Miller]). Fur-
thermore, it was also well known, particu-
larly after Fleishman v. Lilly & Co. (su-
pra), that DES victims were prejudiced un-
der current law. This, we believe, is
enough of a basis for the Legislature to
revive DES claims now, and wait as to
other substances until it is felt that these
substances present a problem suitable for
resolution. The Legislature |5¢does not vi-
olate equal protection by providing a ra-
tional piecemeal remedy for what may be a
larger problem (Williamson v. Lee Opt.
Co., 348 U.S. 483, 75 S.Ct. 461, 99 L.Ed.
563).

Accordingly, in each case the order of
the Appellate Division should be affirmed,
with costs, and the certified question an-
swered in the affirmative.

MOLLEN, Judge* (concurring in Hy-
mowitz and Hanfling; and dissenting in
part in Tigue and Dolan).

The issue presented to the court in this
appeal is to determine whether the revival
statute for DES claims is constitutional and
has properly ‘“opened the window” to en-
able injured parties to recover for their
injuries caused by DES and, if so, how to
best enable such plaintiffs to overcome the
practical impossibility of bearing their nor-
mal burden of proof of demonstrating that
the defendants caused their injuries. The
majority has selected one approach to meet
this issue. However, I am compelled to
concur in part and dissent in part because I
am convinced that another more appropri-
ate method of approaching this issue is
fairer and more just and equitable to the
plaintiffs and to those defendants who
could not have caused the plaintiff’s inju-
ries, and which is consistent with estab-
lished principles of tort law. I concur with
the majority’s conclusion that the revival
statute is, in all respects, constitutional and

VI § 2.
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may be relied upon by the plaintiffs herein,
I am also in complete agreement with the
majority’s view that the market share theo-
ry of liability, based upon a national mar-
ket, is an appropriate means by which to
accord DES plaintiffs an opportunity to
seek recovery for their injuries. However,
I respectfully disagree with the majority’s
conclusion that there should be no exculpa-
tion of those defendants who produced and
marketed DES for pregnancy purposes, but
who can prove, by a preponderance of the
evidence, that they did not produce or mar-
ket the particular pill ingested by the plain-
tiff’s mother. Moreover, in order to ensure
that these plaintiffs receive full recovery of
their damages, as they are properly enti-
tled to by any fair standard, I would retain
the principle of imposing joint and several
liability upon those defendants which can-
not exculpate themselves.

The emergence of the market share con-
cept of liability in the field of products
lability reflects a recognition by several
" jurisdictions throughout the United States
that due to the  |sirincidence of mass pro-
duction and marketing of various drugs
and fungible goods, consumers are many
times harmed by a product which is not
easily traceable to a specific manufacturer,
particularly in those situations where the
harm occurred many years prior to the
discovery of the injuries and the cause
thereof. Such is the situation in the DES
cases now before us. Under traditional
common-law tort principles, a plaintiff is
required to establish the existence of a
causal relationship between the act or omis-
sion of the defendant or defendants and the
injury sustained (see, Morrissey v». Con-
servative Gas Corp., 1 N.Y.2d 741, 152
N.Y.S.2d 289, 135 N.E.2d 45; Prosser and
Keeton, Torts § 41, at 263 [5th ed.]).
However, given the reality of the situation
in DES cases, including the lengthy pas-
sage of time, the generic form of most
DES pills and the unavailability of pharma-
ceutical and physician records, it is, as a
practical matter, impossible for most DES
plaintiffs to bear the burden of proof of
establishing the traditional tort element of
causation.

Moreover, as noted by the majority, the
tort doctrines of alternative liability and
concerted action, both of which provide for
recovery in situations where a plaintiff,
through no fault of his or her own, cannot
identify the actual wrongdoer, do not pro-
vide appropriate relief to these DES plain-
tiffs. Unlike the scenario present in the
DES cases, the principle of alternative lia-
bility presupposes that the number of pos-
sible wrongdoers are few in number, that
one of the joined defendants had to have
actually caused the plaintiff’s injury and
that the defendants are in a much better
position than the plaintiff to identify the
actual wrongdoer and, therefore, the bur-
den is shifted to the defendants to prove
who was the actual wrongdoer and who
among them are to be exculpated (see,
Summers v. Tice, 33 Cal.2d 80, 199 P.2d 1;
Restatement [Second] of Torts § 433B[3]).
However, in view of the difference in the
factual circumstances, the theory of alter-
native liability does not provide a workable
solution for DES plaintiffs.

The concept of concerted action liability
requires, inter alia, that the plaintiff prove
that all of the joined defendants had an
understanding, expressed or implied, to
participate in a common plan or design to
commit a tortious act or to lend assistance
to the wrongdoer (see, Prosser and Keeton,
Torts § 46, at 323 [5th ed.]). Typically,
DES plaintiffs allege that the concerted
action of the DES manufacturers consisted
of using one another’s marketing tech-
niques, relying upon each other’s testing
and encouraging one another to market
DES without {5 sperforming adequate test-
ing or warnings. The courts, with few
exceptions (see, e.g., Abel v. Lilly & Co.,
418 Mich. 311, 343 N.W.2d 164), have re-
jected the applicability of concerted action
liability to DES cases because the plaintiffs
cannot establish the existence of an ex-
press or tacit agreement among DES man-
ufacturers to market or produce DES with-
out proper testing or warnings (see, e.g.,
Sindell v. Abbott Labs., 26 Cal.3d 588, 163
Cal.Rptr. 132, 607 P.2d 924, cert denied
449 U.S. 912, 101 S.Ct. 286, 66 L.Ed.2d 140;
Martin v. Abbott Labs., 102 Wash.2d 581,
689 P.2d 368; Collins v. Lilly & Co., 116
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Wis.2d 166, 342 N.W.2d 37). The parallel
or imitative conduct of DES manufacturers
in producing and/or marketing DES, as the
majority expressly notes, is insufficient, in
and of itself, to establish concerted action
liability (majority opn., at 506, at 946 of
541 N.Y.8.2d, at 1074 of 539 N.E.2d).

The principle of market share liability in
DES litigation was first espoused by the
California Supreme Court in Sindell v. Ab-
bott Labs. (suprae), as a valid theory of
manufacturer’s liability based upon each
manufacturer’s share of the market. This
approach provides DES plaintiffs with a
means by which to recover damages for
their injuries without the plaintiffs being
held to the traditional tort requirement of
identifying the actual wrongdoer. The
public policy underpinnings of the Sindell
rationale is that, from a perspective of fair-
ness and equity, the DES manufacturers
are in a better position than the innocent
plaintiffs who have sustained grievous inju-
ries to bear the cost of such injuries.
Thus, the Sindell court held that once a
plaintiff has joined a “substantial share” of
the DES manufacturers of the relevant
market in the action and has established
that the sustained injuries were caused by
the ingestion of DES by the plaintiff’s
mother during pregnancy, the burden of
proof shifts to each defendant to demon-
strate, by a preponderance of the evidence,
that it did not produce or market the pill
ingested by the plaintiff’s mother. Those
DES defendants who could not exculpate
themselves, would then be liable for the
proportion of the judgment which repre-
sented its share of the market. The intend-
ed result of the Sindell approach is that,
‘“each manufacturer’s liability for an [par-
ticular DES] injury would be approximately
equivalent to the damage caused by the
DES it manufactured” (supra, at 613, 607
P.2d, at 938).

The Wisconsin and Washington Supreme
Courts subsequently adopted collective lia-
bility theories in DES cases based upon
similar policy considerations; namely, as
between the injured plaintiffs and the neg-
ligent defendants, the latter |50should bear
the cost of injury (Coliins v. Lilly & Co.,
116 Wis.2d 166, 342 N.W.2d 37, supra;
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Martin v. Abbott Labs., 102 Wash.2d 581,
689 P.2d 368, supra). Both the Collins
and Martin courts reasoned that since all
of the DES manufacturers and distributors
contributed to the risk of injury to the
public and, consequently, the risk of injury
to individual plaintiffs, each defendant
shared, in some measure, a degree of cul-
pability in producing or marketing DES.
In Collins, the Wisconsin Supreme Court
adopted a “risk contribution” theory of lia-
bility, and, in Martin, the Washington Su-
preme Court adopted what it termed a
“market share alternative liability” theory.
These two approaches differ from the Sin-
dell theory primarily in the manner in
which the damages are apportioned. Sig-
nificantly, both the Supreme Courts of Wis-
consin and Washington in the Collins and
Martin cases, as did the Supreme Court of
California in Sindell, provided that the
joined or impleaded defendants may excul-
pate themselves from liability if they can
establish, by a preponderance of the evi-
dence, that they did not produce or market
the particular DES pill taken by the plain-
tiff’s mother. Notably, in Collins, the Wis-
consin Supreme Court explained that it
would not adopt a risk contribution theory
which would have imposed liability solely
upon the DES defendants’ participation in
the creation of the risk of injury even
though some of the defendants could estab-
lish that they could not have actually
caused the plaintiff’s injury. The Collin’s
court noted, “[w]e still require it be shown
that the defendant drug company reason-
ably could have contributed in some way to
the actual injury” (supra, at 191, n. 10, 342
N.W.2d, at 49, n. 10). In fact, none of the
jurisdictions which have adopted varying
theories of collective liability in DES cases,
has refused to permit exculpation of those
defendants which have been able to prove
that they could not have produced or mar-
keted the pill which caused the particular
plaintiff’s injuries, thereby recognizing that
to preclude exculpation would directly and
unnecessarily contravene the established
common-law tort principles of causation
(see, Sindell v. Abbott Labs., supra; Col-
lins v. Lilly & Co., supra;, Martin v. Ab-
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bott Labs.,, supra; Abel v. Lilly & Co,
supra;, McCormack v. Abbott Labs., 617
F.Supp. 1521; see also, Burnside v. Abbott
Lobs., 351 Pa.Super. 264, 505 A.2d 973).

Clearly, the development and underlying
purpose of the various concepts of liability
in DES cases has been to provide a means
whereby the plaintiffs, who cannot identify
the actual manufacturer of the pill ingested
by their mother, are alleviptedszo of the
traditional burden of proof of causation
and to shift that burden to the defendants.
The various theories of collective liability
which have been adopted in the several
jurisdictions in an effort to provide plain-
tiffs with a means to recovery for their
injuries, were not intended to, and did not,
provide DES plaintiffs with an unprece-
dented strict liability cause of action.
However, the majority herein, by preclud-
ing exculpation of those defendants in DES
cases who produced DES for pregnancy
purposes but who can establish, by a pre-
ponderance of the evidence, that they did
not and could not have produced or market-
ed the pill which caused the plaintiff’s inju-
ries, has created such a radical concept and
purports to limit it to DES claims. In the
majority’s view, the defendant’s liability in
DES cases is premised upon the over-all
risk of injury which they created to the
public-at-large in producing and marketing
DES for pregnancy purpose and, therefore,
exculpation of those defendants who can
establish that the plaintiff’s mother did not
ingest their pill, would be inconsistent with
the over-all risk theory of liability. By
taking this view, however, the majority,
while stating that it is adopting a market
share theory of liability, is, in essence, de-
spite its disclaimer of doing so, adopting a
concerted action theory of liability, but has
eliminated therefrom the requirement that
the plaintiffs establish that the defendants
tacitly agreed to produce and market DES
for pregnancy use without proper testing
and without adequate warnings of the po-
tential dangers involved. Such a result,
represents a radical departure from funda-
mental tenets of tort law and is unneces-
sarily unfair and inequitable to the defen-
dants who have proven, or can prove, that
they did not produce the pill which caused

the injury. Moreover, this result is directly
contrary to the majority’s own statement
that it is rejecting the “conscious parallel-
ism” theory utilized in Bichler v. Lilly &
Co., (19 A.D.2d 317, 436 N.Y.S.2d 625, affd
55 N.Y.2d 571, 450 N.Y.S.2d 776, 436 N.E.
2d 182), because, as stated by the majority
herein, ‘[plarallel behavior, the major justi-
fication for visiting liability caused by the
product of one manufacturer upon the head
of another under this analysis, is a common
occurrence in industry generally. We be-
lieve, therefore, that inferring agreement
from the fact of parallel activity alone im-
properly expands the concept of concerted
action beyond a rational or fair limit;
among other things, it potentially renders
small manufacturers, in the case of DES
and in countless other industries, jointly
liable for all damages stemming from the
defective products of an entire industry”
(majority opn., at 508-509, at 947-94¢ of 541
N.Y.S.2d, at 1075-1076 of 539 N.E.2d).

szl fully concur with the above-stated
position of the majority and thus, I cannot
agree that the imposition of liability on
drug companies, in this case DES manufac-
turers, solely upon their contribution, in
some measure, to the risk of injury by
producing and marketing a defective drug,
without any consideration given to whether
the defendant drug companies actually
caused the plaintiff’s injuries, is appropri-
ate or warranted. Rather, I would adopt a
market share theory of liability, based
upon a national market, which would pro-
vide for the shifting of the burden of proof
on the issue of causation to the defendants
and would impose liability upon all of the
defendants who produced and marketed
DES for pregnancy purposes, except those
who were able to prove that their product
could not have caused the injury. Under
this approach, DES plaintiffs, who are un-
able to identify the actual manufacturer of
the pill ingested by their mother, would
only be required to establish, (1) that the
plaintiff’s mother ingested DES during
pregnancy; (2) that the plaintiff’s injuries
were caused by DES; and (3) that the
defendant or defendants produced and mar-
keted DES for pregnancy purposes.
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Thereafter, the burden of proof would shift
to the defendants to exculpate themselves
by establishing, by a preponderance of the
evidence, that the plaintiff’'s mother could
not have ingested their particular pill. Of
those defendants who are unable to excul-
pate themselves from liability, their respec-
tive share of the plaintiff’s damages would
be measured by their share of the national
market of DES produced and marketed for
pregnancy purposes during the period in
question,

I would further note that while, on the
one hand, the majority would not permit
defendants who produced DES for preg-
nancy purposes to exculpate themselves,
the majority at the same time deprives the
plaintiffs of the opportunity to recover ful-
ly for their injuries by limiting the defen-
dants’ liability for the plaintiff’s damages
to several liability. In my view, the liabili-
ty for the plaintiff’s damages of those de-
fendants who are unable to exculpate
themselves should be joint and several
thereby ensuring that the plaintiffs will
receive full recovery of their damages. In
addition to being fair to the DES plaintiffs,
the imposition of joint and several liability
is consistent with that portion of the reviv-
al statute which specifically exempted DES
claims from those provisions which provide,
with certain exceptions, for several liability
of joint tort-feasors (see, 1..1986, ch. 682,
§ 12; CPLR 1600 et seq.). _|s»Moreover, in
order to ease the financial burden on the
specific defendants named in the lawsuit,
the defendants would have the option of
seeking contribution from their fellow de-
fendants for damages in excess of each
defendant’s particular market share, and a
defendant should be permitted leave to im-
plead those DES manufacturers who the
plaintiff has not joined, in order to ensure,
where possible, full contribution (see, e.g.,
Dole v. Dow Chem. Co., 30 N.Y.2d 1483, 831
N.Y.S.2d 382, 282 N.E.2d 288). Admitted-
ly, adherence to joint and several liability
could result in a disproportion between a
defendant’s potential Hability for the dam-
ages suffered by the plaintiff and defen-
dant’s actual national market share; how-
ever, the opportunity to present exculpato-
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ry evidence reduces the risk of imposing
liability on innocent defendants.

The application of the aforesaid princi-
ples, although somewhat innovative and a
modification of traditional tort law, (ie.,
the burden of proof is on the plaintiff to
prove proximate causation) would, in view
of the exigent circumstances, be in further-
ance of a valid public policy of imposing the
burden of bearing the cost of severe inju-
ries upon those who are responsible for
placing into the stream of commerce the
causative instrumentality of such injuries.
Adherence to this principle would not be
too dissimilar from the accepted doctrine of
res ipsa loquitur which provides, in es-
sence, that where an instrumentality which
caused the plaintiff’s injuries was in the
exclusive control of the defendant and the
accident which occurred is one which would
not ordinarily happen without negligence,
these facts are sufficient to justify an in-
ference of negligence and to shift the bur-
den upon the defendant of coming forward
with an explanation (see, e.g., Galbraith v.
Busch, 267 N.Y. 230, 284, 196 N.E. 36;
Richardson, Evidence § 93, at 68 [Prince
10th ed.]). Thus, this approach, unlike
that taken by the majority, does not repre-
sent an unnecessary and radical departure
from basic principles of tort law. By char-
acterizing this approach as “nothing more
than advocating that bare fortuity be the
test for liability” (majority opn., at 518, n.
3, at 950-951, n. 3 of 541 N.Y.8.2d, at
1078-1079, n. 3 of 539 N.E.2d) the majority
fails to perceive that this is no more and no
less than a basic principle of tort law; ie., a
plaintiff may not recover for his or her
injuries from a defendant who could not
have caused those injuries. When the ma-
jority eliminates this fundamental causa-
tive factor as a basgis for recovery, it effec-
tively indulges in the act of judicial legislat-
ing. I would further note that if the Legis-
lature had intended to adopt this radical
approach which is at total variance with
traditional | sostort law, it could readily have
done so when it enacted the revival statute
for, among others, DES plaintiffs. Its re-
fusal to do so can certainly not be deemed
to be an invitation to this court to assume
the legislative role.
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Judged by the aforesaid standard, I con-
clude that the trial courts’ orders in Tigue
& Margolies v. Squibb & Sons (decided
herewith) and Dolan v. Lilly & Co. (decid-
ed herewith), to the extent that they denied
the summary judgment motions of the de-
fendant The Upjohn Company (Upjohn) in
both actions and the defendant Rexall
Drug Company (Rexall) in the Tigue action,
were improper. In Tigue, Mrs. Tigue, the
plaintiff’s mother, testified that the DES
pill she ingested while she was pregnant
with the plaintiff was a white, round tablet
(record on app., at T09-710). Similarly,
Myrna Margolies’ mother testified that the
DES pill she ingested was a dark red, hard,
round pill (id., at 224-226). Mr. Margolies,
the plaintiff’s father, also recalled that the
pills were a reddish color and Mrs. Margo-
lies’ obstetrician stated that the DES pill he
prescribed to his patients was not an Up-
john product. Moreover, in the Dolan ac-
tion, Mrs. Dolan, the plaintiff’s mother,
stated that the DES pill she took was a
white, round, hard tablet (id., at 321, 303).
This fact was corroborated by Mr. Dolan’s
testimony (id., at 414, 444). Finally, it was
established that Upjohn’s DES pill which
was produced and marketed for pregnancy
purposes, was in the form of a “perle”
which is a pharmacezutical term for a dose
form consisting of a soft elastic capsule
containing a liquid center (id., at 2182).
Based on the evidence submitted in support
of Upjohn’s summary judgment motions in
these two cases, I would conclude that the
plaintiffs have failed to adduce sufficient
proof in admissible form to raise a triable
issue of fact as to whether their mothers
ingested an Upjohn DES pill. Accordingly,
Upjohn’s motion for summary judgment in
those actions should have been granted.

Additionally, in Pigue & Margolies v.
Squibb & Sons (decided herewith), Rexall’s
motion for summary judgment should have
been granted since the plaintiffs failed to
raise a triable issue of fact as to whether
their mothers could have ingested a Rexall
DES product during the pregnancies in
question. The evidence submitted in sup-
port of Rexall’s motion established that
until 1978, Rexall sold its products, includ-
ing its DES pill, exclusively to Rexall Drug
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Stores (record, at 1934, 2203-2204, 2210).
The testimony of the plaintiffs’ parents,
Mrs. Tigue and Mr. and Mrs. Margolies
established that they had_jspurchased
their DES prescriptions from non-Rexall
pharmacies during the periods of their re-
spective pregnancies, i.e., 1960 and. 1953,
Based on this uncontroverted evidence
demonstrating Rexall’s noninvolvement in
these plaintiffs’ injuries, Rexall’s motion
for summary judgment should have been
granted.

As to those defendants which seek to
exculpate themselves from liability in these
various actions based upon the fact that
they produced and marketed DES solely
for nonpregnancy purposes, we agree with
the majority’s conclusion that the record
before the court is factually insufficient to
establish that they were not in the national
market of DES sold for pregnancy use (see,
majority opn., at 512, n. 2, at 950, n. 2 of
541 N.Y.S.2d, at 1078, n. 2 of 539 N.E.2d).

In Hymowitz v. Lilly & Co. and Han-
fling v. Lilly & Co.: Order affirmed, ete.

ALEXANDER, TITONE and
HANCOCK, JJ., concur with
WACHTLER, C.J.

MOLLEN, J., concurs in a separate
opinion. :
* SIMONS, KAYE and BELLACOSA,
JJ., taking no part.

In Tigue v. Squibb & Sons and Dolan v.
Lilly & Co.: Order affirmed, ete.

ALEXANDER, TITONE and
HANCOCK, JJ., concur with
WACHTLER, CJ.

MOLLEN, J., dissents in part and
votes to modify in a separate opinion.

SIMONS, KAYE and BELLACOSA,
J., taking no part.
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