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Copyright Law, Public Goods, and Incentives

Most copyright scholars agree with a fundamental copyright law premise, that works of information are "public goods." By this I refer to the familiar economic concept that such works can be "consumed" without rivalry, and that in the absence of copyright law, the ex ante knowledge of the likelihood of free riders would prevent the optimal level of creative efforts. Many lay persons have an intuitive grasp of this economic concept as well when they ask "How can it hurt anybody if I make a single copy of this song (or article or art work etc.)??" One can explain such intuition by pointing to the lack of rivalrous consumption for works of authorship. Scholars also often stress that incentives for creativity matter only when they matter. In other words, if ample incentives for creativity already exist, why should the legal system care if some technology like file sharing (at least on a less than massive scale) can "spread the wealth" of copyrighted works?
I argue that both of these notions—non-rivalrous consumption and the absence of incentive effects—spring from a misunderstanding about the nature of what copyright law actually does. In particular, most people instinctively regard copyright law as allowing authors to own their works of authorship. Whether they regard this state of affairs as a full-blown "property" regime, or as a qualified regulatory system that confers some property-like rights while withholding many others, many scholars appear to regard copyright law as granting some form of ownership of, or control over, works of authorship. 
In fact, though, copyright law does not provide ownership of any sort over works of authorship. No one owns a work of authorship: not author, not publisher, not consumer. What somebody does own is a set of rights relating to works of authorship. These rights are the familiar ones of reproduction, public distribution, etc. 

The difference between owning a "work" and owning a "right" with respect to that work is crucial, for that difference explains why the "public goods" problem of works of authorship does more than just form the predicate for copyright law in some general way. Indeed, copyright law thoroughly and completely eliminates the public goods problem and yields "goods" that are fundamentally private and rivalrous in consumption. It's just that those "goods" are not "works;" they are "rights in works," each additional unauthorized use of which diminishes the value of the right to its owner. Consumption of such rights is therefore rivalrous. 
Among other consequences for this viewpoint is the conclusion that both courts and commentators often approach the assessment of infringement damages from the wrong direction. They tend to look at the value that infringed works would have when sold individually. Instead, the damages for an unauthorized exercise of copyright rights, at least to a first approximation, should be calculated on the value of the copyright itself: specifically, on what would be the fair market price for the sale of all copyright rights as a bundle in one transaction. 
For example, under the misapprehension that copyright law allows ownership of works of authorship, one might be tempted to look at a new technology, say file sharing, and conclude that the copyright owner has lost nothing. Perhaps sales of some older medium like CDs have continued apace; perhaps sales have even increased because of the advertising value of the file sharing. If these and similar observations are true, goes the argument, the value of the author's work has not diminished. Hence incentives have not diminished and the copyright owner should have no recovery. 
At bottom, though, this view rests on the belief that individual copies of the work—here CDs, though the same point could be made in countless other contexts—are the measure of the work's value. But under the view I put forward here, any question about CD sales is irrelevant. Not irrelevant merely because copyright owners should be given the choice of when and how to advertise, but irrelevant because the wrong question is being asked. The proper question is whether the fair market value of the entire copyright itself, if sold as a single bundle in a single transaction, would be less with such file sharing allowed, than it would be without it. 
Trotter Hardy

thardy@wm.edu

William and Mary Law School 

May 1, 2006
