
Case Number A116001 Div. 1
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FIRST APPELLATE DISTRICT

DIVISION ONE
________________________________

MARIA GUIJOSA,
Appellant and Plaintiff
v.

ROGELIO DOMINGUEZ-GARCIA,
Respondent and Defendant
________________________________

Appeal from the Order of the Superior Court of Contra Costa County Case

The Honorable Gregory Caskey

 Case Number D06-04567 (F05-00494)
APPLICATION FOR LEAVE TO FILE AMICI CURIAE BRIEF AND AMICI CURIAE BRIEF IN SUPPORT OF APPELLANT

Nancy K. D. Lemon, SBN 95627

Kelly Burke, Certified Law Student, Boalt Hall School of Law

Boalt Hall School of Law

University of California at Berkeley

Berkeley, Ca. 94720

(510) 525-3164

FAX: (510) 643-2673

nlemon@law.berkeley.edu
For Amici Curiae, CALIFORNIA PARTNERSHIP TO END DOMESTIC VIOLENCE, ET. AL.

(Amici list continues on next page)

(Amici list, continued)

CALIFORNIA PROTECTIVE PARENTS ASSOCIATION

CALIFORNIA WOMEN’S LAW CENTER

CASA DE ESPERANZA

COOPERATIVE RESTRAINING ORDER CLINIC

FAMILY VIOLENCE LAW CENTER

HIGH DESERT DOMESTIC VIOLENCE PROGRAM, INC.

PEACE OVER VIOLENCE

PROJECT SANCTUARY

SHELTER FROM THE STORM

SOUTH BAY COMMUNITY SERVICES

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS

[Rule of Court 8.208]

Amici certify through their attorney of record that they do not know of any person or entity that has a financial or other interest in the outcome of the proceeding that the justices should consider in determining whether to disqualify themselves under canon 3E of the Code of Judicial Ethics.

APPLICATION FOR LEAVE TO FILE AMICI CURIAE

BRIEF IN SUPPORT OF RESPONDENTS

Amici curiae (“Amici”) respectfully request permission to file the attached brief in support of the position of Plaintiff and Appellant, Maria Guijosa.  

The California Partnership to End Domestic Violence is a statewide membership-based coalition of over 100 California agencies, organizations, and individuals working to end domestic violence.   The other Amici are legal, professional, and/or advocacy organizations, associations and/or nonprofit agencies which are dedicated to advancing and protecting the rights of women and children in the areas of family law and/or domestic violence.  (See: individual statements of interests of Amici attached to this brief as Exhibit A.)  Amici are uniquely situated to provide assistance to this Court in considering this case, given the nature of their organizations and the work they do.  Amici represent the interests of domestic violence survivors in California, and offer a perspective and detailed information on the issues presented in this case that have not been fully briefed by the parties, and that will assist this Court within the meaning of California Rule of Court 8.200(c)

For example, the Cooperative Restraining Order Clinic is an agency assisting 800-1000 victims of domestic violence every year with obtaining restraining orders.  They note that “[w]hen courts create literal rubber stamps to deny [protective orders] and dismiss cases without allowing any hearing on the merits, victims of domestic violence and their children lose faith in the judicial system and become even more mired in the violence.”

The Family Violence Law Center is a non-profit organization dedicated to providing legal advocacy, counseling, and violence prevention services to survivors of relationship violence.  They point out that their potential clients “are often limited in their ability to provide detailed information and evidence to support their allegations of violence due to the crisis and trauma they are currently experiencing as a result of enduring horrific abuse at the hands of a loved one.”  Moreover, “non-native English speaking survivors face additional barriers when petitioning the court for a civil restraining order and because of language constraints, often face substantial challenges in trying to navigate the different systems and institutions they need to help them obtain documentary evidence that would substantiate the allegations” in their requests for protective orders. All of the above factors lead to instances where a protection order request “is summarily denied, without a hearing.”  When a petition is denied, the Center has “no way of knowing what prima facie elements were… not sufficiently proven to warrant the issuance” of a protection order.  Lacking such information, [they] are unclear as to if or how an amended DV-100 [application] might better prove the requisite elements.”

 Peace Over Violence is a non-profit volunteer organization dedicated to helping victims of domestic violence and sexual assault.  They recognize “the importance for [victims] to be heard when they have been consistently forced into silence by the isolation and shame of domestic violence, and the inconsistency of judicial decisions in DVPA orders makes it difficult for [Peace Over Violence] to encourage them to protect themselves using this important tool.”  High Desert Domestic Violence Program, Inc. is a non-profit community service organization working to assist and advocate for battered women and their children.  They have seen “local judges refuse to grant protection orders for non-physical acts of domestic violence as well as any physical acts that have occurred more than thirty days prior to the filing of the petition for protection.”  They are aware that “these refusals are made in contradiction to the language and intent of the DVPA.”  Shelter From The Storm, a domestic violence prevention program, has learned that “[e]very time a victim of domestic violence is turned away, it reinforces the batterer’s statements that ‘no one will believe you’ or ‘no one wants to help you.’  By failing to provide victims with the hearing that California law requires, a judge can make the batterer seem that much more powerful and escape from abuse that much more impossible.”  

It has been shown that protective orders are remarkably effective in stopping domestic violence.  However, California courts are not uniformly granting protective orders where prima facie cases of domestic violence have been made, despite the clear statutory language of the Domestic Violence Prevention Act TA \l "Domestic Violence Prevention Act" \s "Domestic Violence Prevention Act" \c 2  (DVPA TA \l "Domestic Violence Prevention Act" \s "DVPA" \c 2 ).  By not granting these protective orders, some California courts – such as the Contra Costa County court in question – are directly contravening the legislative intent behind the purpose of the DVPA.  These trial courts are denying domestic violence victims protective orders and hearings in cases where they have presented prima facie cases of abuse.  Additionally, courts should not deny a protective order based solely on the fact that there has been a lull in the physical violence.

The accompanying amici curiae brief is respectfully submitted and Amici hope that this Court will allow the filing of this brief in support of reversing the trial court’s decision against Appellant remanding the case to the trial court with instructions to grant Appellant a hearing on her request for a restraining order TA \s "DVPA" .  

DATED:  March 26, 2007
Respectfully Submitted,

CALIFORNIA PARTNERSHIP TO END DOMESTIC VIOLENCE

By:________________________


NANCY K. D. LEMON 

Attorney for Amici Curiae

KELLY BURKE

Certified Law Student
TABLE OF CONTENTS

viiTable of AUTHORITIES


1I.
INTRODUCTION


2II.
STATEMENT OF FACTS


2III.
ARGUMENT


2A.
DOMESTIC VIOLENCE IS A SERIOUS AND PERVASIVE problem


21.
Domestic Violence is a Pervasive Problem in California


32.
Domestic Violence is Pervasive in the United States


53.
Domestic Violence Includes Many Forms of Violence, Including Non-Physical Acts


124.
Where Judges Deny Temporary Restraining Orders Based Solely on Written Petitions, It More Severely Impacts People Who Do Not Write English Well


14B.
RESTRAINING orders are very effective in lowering the incidence of domestic violence


15C.
THE PLAIN LANGUAGE OF the DOMESTIC VIOLENCE PREVENTION ACT PROVIDES THAT A VICTIM OF DOMESTIC VIOLENCE NEED ONLY MAKE A PRIMA FACIE SHOWING OF PAST ACTS OF VIOLENCE IN ORDER TO BE GRANTED A PROTECTIVE ORDER


161.
The Legislature Enacted the DVPA in Order to Increase Protection for Domestic Violence Victims


172.
The Plain Intent of the Legislature is to Assure Victims of Domestic Violence the Maximum Protection from Abuse which the Law can Provide


20D.
JUDGES SHOULD NOT DENY RESTRAINING ORDERS BASED SOLELY ON THERE BEING A LULL IN THE VIOLENCE


25IV.
CONCLUSION





Table of AUTHORITIES

Cases
Hill v. Inouye, (Haw. 1998) 90 Haw. 76
23, 24

In re Marriage of Van Hook (1983) 147 Cal. App. 3d 970, 980
16

Ritchie v. Konrad (2004) 115 Cal. App. 4th 1275
8, 16

Spence v. Kaminski (Wash. Ct. App. 2000) 103 Wn. App. 325
22, 23


Statutes
Alaska Stat. § 18.66.110(d)
21

Ariz. Rev. Stat. § 13-3602
21

Burns Ind. Code Ann. § 34-26-5-13 (2006)
21

Cal. Code Civil Proc. § 185(a)
13

Cal. Code of Civil Proc. § 540
16

Cal. Evid. Code § 755
14

Cal. Family Code § 6203
8

Cal. Family Code § 6220
16

Cal. Family Code § 6320
8

Cal. Penal Code § 13700
17

Cal. Penal Code § 653m
8

Domestic Violence Prevention Act
passim

Mont. Code Ann., § 40-15-102 (2006)
21

N.H. Rev. Stat. Ann. § 173-B:5 (2006)
21

Ohio. Rev. Stat. Ann. § 3113.31
22

Or. Rev. Stat. § 107.710
22

Rev. Code Wash. § 26.50.020(1).
23

Utah Code Ann. § 30-6-4.4
21

Va. Code Ann. § 16.1-253.1
22

Wis. Stat. § 813.12 (2006)
21

Wyo. Stat. § 35-21-103 (2006)
21



 TOA \h \c "3" \p 
Other Authorities
Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)
17, 18, 19

Am. Med. Inst., AMA Data on Violence Between Intimates (2000), available at http://www.ama-assn.org/ama/pub/category/13577.html
4

Ann E. Freedman, Symposium: Fact-Finding in Civil Domestic Violence Cases: Secondary Traumatic Stress and the Need for Compassionate Witnesses, 11 Am. U.J. Gender Soc. Pol’y & L. 567 (2003)
8

Assemb. Select Comm. on Domestic Violence, The Judicial Process: Impact on Victims of Domestic Violence, Assemb., 2001-2002 Sess. (Cal.)
16

Barnett et al., Family Violence Across the Lifespan 209-250 (1997)
5

Callie Marie Rennison & Sarah Welchans, Bureau of Justice Statistics, U.S. Dept. of Justice, Intimate Partner Violence (2000), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/ipv.pdf
4

Cynthia Grover Hastings, Letting Down Their Guard: What Guardians Ad Litem should Know about Domestic Violence in Child Custody Disputes, 24 B.C. Third World L.J. 283 (2004)
10

Domestic Violence Law (Nancy Lemon ed., 2d ed. 2005)
5

Donald G. Dutton, The Batterer: A Psychological Profile (1995)
7

Donna M. Welch, Symposium: Vital Issue in National Health Care Reform: Comment: Mandatory Arrest of Domestic Abusers: Panacea or Perpetuation of the Problem of Abuse?, 43 DePaul L. Rev. 1133 (1994)
6, 7

DV-110 (Temporary Restraining Order and Notice of Hearing) Form
13

DV-110C (Temporary Restraining Order and Notice of Hearing) Form in Chinese
13

DV-110K (Temporary Restraining Order and Notice of Hearing) Form in Korean
13

DV-110S (Temporary Restraining Order and Notice of Hearing) Form in Spanish
13

DV-110V (Temporary Restraining Order and Notice of Hearing) Form in Vietnamese
13

Ellen Pence and Michael Paymar, The Duluth Domestic Abuse Intervention Project, in Domestic Violence Information Manual, available at http://www.eurowrc.org/05.education/education_en/12.edu_en.htm
7

Epidemiology & Prevention for Injury Control Branch, Cal. Dep’t of Health Servs., EPIC Proportions: Violence Against Women in California 1992-99 1 (2003), available at http://www.dhs.ca.gov/epic/publications/EPICProportions/EP11_Violence_Against_Women.pdf
2, 3

Executive Summary: Language Barriers to Justice in California: A Report of the California Commission on Access to Justice, available at http://calbar.ca.gov/calbar/pdfs/reports/2005_Language-Barriers_Executive-Summary.pdf
13, 14

Jacobson and Gottman, When Men Batter Women
4

Jacqueline C. Campbell, et al., Assessing Risk Factors for Intimate Partner Homicide, 250 Nat’l Inst. for Just. J. 14 (2003)
11

Jacquelyn C. Campbell, Danger Assessment, available at http://www.dangerassessment.org/WebApplication1/pages/da/DAEnglish.pdf
11, 12

Janet Normalvanbreucher, Stalking Through the Courts (1999), available at http://www.thelizlibrary.org/liz/FRtactic.html
8

Jennifer L. Hardesty, Separation Assault in the Context of Postdivorce Parenting, 8(5) Violence Against Women 597 (2002)
9, 10

Jona Goldschmidt, et al, Meeting the Challenge of pro Se Litigation: A Report and Guidebook for Judges and Court Managers (1998)
13

Jona Goldschmidt, The Pro Se Litigant's Struggle for Access to Justice: Meeting the Challenge of Bench and Bar Resistance, 40 Fam. Ct. Rev. 36 (2002)
13

Judicial Council Domestic Violence Practice and Procedure Task Force, Draft Guidelines and Recommended Practices for Improving the Administration of Justice in Domestic Violence Cases, (January 2007), available at http://www.courtinfo.ca.gov/jc/documents/dvpptf_i2c.pdf
19

Judicial Council Forms, available at http://www.courtinfo.ca.gov/cgi-bin/forms.cgi?Forms=NAME
13

Kathleen Waits, Battered Women & Their Children: Lessons from One Woman’s Story, 35 Hous. L. Rev. 29 (1998)
6

Kathleen Waits, Symposium on Reconceptualizing Violence against Women by Intimate Partners: Critical Issues: Battered Women and Family Lawyers: The Need for an Identification Protocol, 58 Alb. L. Rev. 1027 (1995)
7

Linda G. Mills, Commentary: Killing Her Softly: Intimate Abuse and the Violence of State Intervention, 113 Harv. L. Rev. 550 (1999).
6

Marci L. Fukuroda, Cal. Women’s Law Ctr., Murder at Home:  An Examination of Legal and Community Responses to Intimate Femicide in California (2005)
3

Martha Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, 90 Mich. L. Rev. 1 (1991)
10

Mary P. Koss et al., No Safe Haven (Washington, D.C.: American Psychological Association Press, 1994)
4

Michael P. Johnson & Kathleen J. Ferraro, Research on Domestic Violence in the 1990s:  Making Distinctions, 62 J. Marriage & Family 948 (2000)
5

Myrna S. Raeder, The Better Way: The Role of Batterers’ Profiles and Expert “Social Framework” Background in Cases Implicating Domestic Violence, 68 U. Colo. L. Rev. 147 (1997)
7, 11

Nancy K. D. Lemon, Access to Justice: Can Domestic Violence Courts Better Address the Needs of Non-English Speaking Victims of Domestic Violence?, 21 Berkeley J. Gender L. & Just. 38 (2006)
14

Nat’l Ctr. for Injury Prevention & Control, Dep’t of Health & Human Servs., Costs of Intimate Partner Violence Against Women in the U.S. (2003)
5

Nat’l Ctr. for Injury Prevention & Control, Dep’t of Health & Human Servs., Intimate Partner Violence: Fact Sheet, http://www.cdc.gov/ncipc/factsheets/ipvfacts.htm
4, 5

Office of Women’s Health, Cal. Dep’t of Health, Data Points: Results From the California Women’s Health Survey 1 (2001), available at http://www.dhs.ca.gov/director/owh/owh_main/cwhs/wmns_hlth_survey/98%20data%20points/18%20domestic%20violence.pdf
3

Patricia Tjaden & Nancy Thoennes, U.S. Dep’t of Justice, Extent, Nature, and Consequences of Intimate Partner Violence:  Findings From the National Violence Against Women Survey iii (2000), available at http://www.ncjrs.gov/pdffiles1/nij/181867.pdf
3

Patricia Tjaden & Nancy Thoennes, U.S. Dep’t of Justice, Stalking in America: Findings from the National Violence against Women Survey 2 (1998) available at http://www.ncjrs.gov/pdffiles/169592.pdf
6

Paul E. Mullen and Michele Pathe, Stalking, 2002 Crime & Just. 273 (2002)
6

Pauline Quirion, Why Attorneys Should Routinely Screen Clients for Domestic Violence, 42 Boston Bar J. 12 (1998)
8

Roberta L. Valente, Domestic Violence and the Law, in Am. Bar Ass’n, The Impact of Domestic Violence on Your Legal Practice:  A Lawyer’s Handbook (Margaret B. Drew et al. eds. 2004)
5

Roberta Valente, Domestic Violence and the Law, in The Impact of Domestic Violence on Your Legal Practice 3 (American Bar Association Commission on Domestic Violence, 1996)
5

Ronet Bachman & Linda E. Saltzman, Bureau of Justice Statistics, U.S. Dep’t of Justice, Violence Against Women:  Estimates from the Redesigned Survey 1 (1995), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/femvied.pdf
10

Ruth E. Fleury et al., When Ending the Relationship Does Not End the Violence, 6(12) Violence Against Women 1363 (2000)
7, 10

Ruth Jones, Guardianship for Coercively Controlled Battered Women: Breaking the Control of the Abuser, 88 Geo. L.J. 605 (2000)
7

Susan L. Keilitz, et al., Civil Protection Orders: The Benefits and Limitations for Victims of Domestic Violence, State Ct. J. 17 (1996/1997)
15

The Missouri Task Force on Gender and Justice, Report of the Missouri Task Force on Gender and Justice, 58 Mo. L. Rev. 485 (1993)
7

Tonya McCormick, Convicting Domestic Violence Abusers When the Victim Remains Silent, 13 BYU J. Pub. L. 427 (1999)
6

Victoria Holt, et. al., Civil Protection Orders and Risk of Subsequent Police-Reported Violence, 288 J. Am. Med. Ass’n 589 (2002)
15




I. INTRODUCTION

Appellant Maria Guijosa appeals from a denial of her request for a temporary domestic violence protective order.  She appeals both the denial of an ex parte temporary protective order and the superior court’s refusal to grant her a hearing on her request, which served to dismiss her protective order action entirely.  

Ms. Guijosa and Respondent have two daughters who are 3 and 4 years old.  Respondent has a history of committing acts of physical, sexual, and verbal violence against Ms. Guijosa since 2002.  Ms. Guijosa escaped from Respondent in July 2004, but Respondent continued to engage in acts of domestic abuse until August 2006.  On or around September 1, 2006, Ms. Guijosa applied for an ex parte restraining order to stop Respondent from committing future acts of domestic abuse against her.  However, the superior court denied Ms. Guijosa’s petition for an order and also denied her a hearing on the petition.  

Studies have shown that three-quarters of those people who obtain protective orders against their domestic abusers report no further episodes of domestic violence.  The Domestic Violence Prevention Act TA \s "Domestic Violence Prevention Act" 

 TA \s "Domestic Violence Prevention Act"  was enacted to provide greater protection to domestic violence victims by providing them with access to such orders.  The language of the DVPA TA \s "Domestic Violence Prevention Act" 

 TA \s "Domestic Violence Prevention Act"  requires only that Ms. Guijosa make a prima facie showing of “reasonable proof of a past act or acts of abuse” on the part of the person to be restrained, Respondent.  Ms. Guijosa made such a prima facie showing, outlining incidents of physical and sexual violence up to July 2004 and incidents of non-physical domestic abuse – such as harassment, threats, and taking her children – up to August 2006 in her affidavit.  Thus, the trial court should not have denied her a temporary restraining order or a hearing on her petition.
The trial court must not deny petitions, such as this one, where the petitioner has made out a prima facie case of domestic abuse.  If the court is not inclined to issue a temporary restraining order because it is not certain that a prima facie case of domestic abuse has been made, the trial court must hold a hearing on the petition.  Finally, if the trial court denies the petition after a hearing, it must state reasons for that denial other than just that there has been a lull in the physical violence.  Thus, Amici request that this court reverse and remand the case with instructions to grant Ms. Guijosa a hearing on her request for that order.  
II. STATEMENT OF FACTS

The Statement of Facts included in Appellant’s brief is adopted here in whole.       
III. ARGUMENT

A. DOMESTIC VIOLENCE IS A SERIOUS AND PERVASIVE problem

Domestic violence is a serious and pervasive problem in California and in the United States.  

1. Domestic Violence is a Pervasive Problem in California

According to data collected by the  TA \l "Epidemiology & Prevention for Injury Control Branch, Cal. Dep’t of Health Servs., EPIC Proportions: Violence Against Women in California 1992-99 1 (2003), available at http://www.dhs.ca.gov/epic/publications/EPICProportions/EP11_Violence_Against_Women.pdf" \s "Epidemiology & Prevention for Injury Control Branch, Cal. Dep’t of Health Servs., EPIC Proportions: Violence Against Women in California 1992-99 1 (2003), available at http://www.dhs.ca.gov/epic/publications/EPICProportions/EP11_Violence_Against_Women.pdf" \c 3 California Department of Health Services, nearly six percent of California women – about 620,000 women – experience violence or physical abuse at the hands of their intimate partners every year.
  Domestic violence is most common among women under the age of 45, black women, and women who are poor, unemployed, or lack a college education.

Women in California households where children are present are much more likely to be victims of domestic violence than are women without children.  In 1998 and 1999, abusers perpetrated domestic violence in more than 436,000 households per year in which children were present, exposing nearly 916,000 children in this state to violence in the home each year.

About one-third of female homicide victims in California were killed by an intimate partner, and women over the age of 20 were more likely to be killed by their intimate partners than by any other type of perpetrator.

2. Domestic Violence is Pervasive in the United States

The latest Department of Justice survey of violence against women, which included interviews with 8,000 women and 8,000 men, found that intimate partner violence is pervasive in the United States.
  Nearly 25% of surveyed women said that they had been raped and/or physically assaulted by an intimate partner at some point in their lives.  1.5% of women said this had occurred in the last year.
  Each year, at least 1.6 million wives in the U.S. are severely assaulted by their husbands; and at least one-third of all murdered women are killed by husbands, ex-husbands, boyfriends, or ex-boyfriends.
  Therefore, approximately 1.5 million women are abused by an intimate partner annually in the United States.
  

An  TA \l "Am. Med. Inst., AMA Data on Violence Between Intimates (2000), available at http://www.ama-assn.org/ama/pub/category/13577.html" \s "Am. Med. Inst., AMA Data on Violence Between Intimates (2000), available at http://www.ama-assn.org/ama/pub/category/13577.html" \c 3 American Medical Association (AMA) study notes that between 2 and 8 million women each year are abused by their partners; one in four American women is likely to be abused by an intimate partner in her lifetime.
  The AMA study also found that at least 85% of intimate partner violence is perpetrated against female victims.
  In cases of homicide, an intimate partner killed 33% of female victims and 4% of male victims.
  “Slightly over half of all victims of intimate partner homicide are killed by their spouses,”
 with firearms the dominant weapon producing these homicides.
  

The total cost of intimate partner violence against women in the United States is in excess of $5.8 billion dollars annually.
  When adjusted to 2003 dollars, the total cost of intimate partner violence against women in the United States exceeds $8.3 billion.
  

3. Domestic Violence Includes Many Forms of Violence, Including Non-Physical Acts

Generally, professionals in the field concur that domestic violence is a range of behaviors used to exert control or establish power by one intimate partner over the other.
 Domestic violence occurs when one intimate partner uses physical violence, threats, stalking, harassment, or emotional or financial abuse to control, manipulate, coerce, or intimidate the other partner.
 The abuse perpetrated by the controlling partner can include non-physical as well as physical abuse.
 These clinical definitions of domestic violence involve behaviors which are not criminal acts, including isolating the victim from friends and family, making demoralizing comments, suicide threats or attempts, eliminating the victim’s access to joint funds, and demanding specific accountability for movement and activities.

Not infrequently, some of the abuse is perpetrated against the victim’s children or friends, the victim’s pet, or the victim’s property.
  This is often done to allow the abuser to deny that domestic violence has occurred, while, at the same time, the perpetrator is demonstrating the unlimited reach of his power over the life of the victim.
  Often, abusers create a relationship which ensures that the victim is totally dependent upon the partner by cutting off relationships with family or friends of the victim, setting household rules which require partner approval for all decisions, and controlling the family finances.

Abusers use violence and other abuse to get what they feel they are entitled to, or simply what they want.
    Abusers often exercise control of the victim through emotional or psychological abuse between episodes of physical violence.

Power and control are typically demonstrated, as well, through excessive jealousy or possessiveness, frequently based in the perpetrator’s sense of severe isolation.
  Abusers often repeatedly accuse their victims of sexual infidelity, disloyalty, or disrespect.
  It is not unusual, after beating a partner, for the abuser to plead for forgiveness.

The above-described dynamics of power and control do not disappear upon divorce or separation; indeed, they often continue through repeated violations of restraining orders, protracted child custody fights, frivolous lawsuits against the victim, false accusations that the victim is abusing the children or has alienated them from the abuser, attempts to have the victim deported, and more.

a. Non-Physical Harassment is a Form of Domestic Violence

Verbal threats, stalking, harassment, and other forms of non-physical behavior constitute domestic violence in California statutes.  As noted by the California Court of Appeals, in 1998 the “Legislature amended the statutory scheme to expand the definition of ‘domestic violence’ and ‘abuse’ to embrace nonviolent but harassing conduct.”
  California Family Code § 6211 defines “domestic violence” as “abuse perpetrated against” certain persons.  “Abuse” is then defined in part as “engag[ing] in any behavior that has been or could be enjoined pursuant to Section 6320.” 
  Family Code § 6320 specifically prohibits “stalking, threatening, … harassing, telephoning, … destroying personal property, contacting, either directly or indirectly, by mail or otherwise, coming within a specified distance of, or disturbing the peace of the other party…”

In the current case, Respondent threatened and harassed Ms. Guijosa and kidnapped their daughters for several days, after Ms. Guijosa escaped from him and following years of physical and sexual violence.  In late April 2006, Respondent came to Ms. Guijosa’s new home and demanded to see her children, including her newborn son who was not fathered by Respondent.  Respondent became very angry and made derogatory comments to Ms. Guijosa.  He then took their daughters and would not tell Ms. Guijosa when or if he was going to return them to her.  He did not call until three days later to say that he would return the girls.  Furthermore, Respondent has repeatedly called Ms. Guijosa’s home and threatened her and her new partner.  In August 2006, Respondent left screaming messages on Ms. Guijosa’s answering machine.  Respondent has also repeatedly threatened Ms. Guijosa that he will call immigration and try to get her deported so that she will never see her daughters again and he will not have to pay child support.  Respondent’s threats, harassment, and taking the children for several days also constitute domestic violence.  
b. Non-Physical Harassment is Often an Indicator of Escalating Domestic Violence

In the current case, Appellant had already been sexually assaulted and physically assaulted numerous times by her partner before they separated.  Studies have found that the risk of post-separation abuse peaked when women took steps toward permanent separation, such as initiating legal proceedings like divorce.
  Among victims of intimate partner violence, the rate of victimization of women separated from their husbands was three times higher than that of divorced women and twenty-five times higher than married women.
  This has led to the term “separation assault,” which also applies to situations in which the parties are not married but are in an intimate relationship.

Separation assault has been defined as an “attack on the woman’s body and volition” by the abuser in order to “prevent her from leaving, retaliate for the separation, or force her to return.”
  Separation assault “aims at overbearing [the woman’s] will, coercing her in order to enforce connection in a relationship.  It is an attempt to gain, retain, or regain power in a relationship, or to punish the woman for ending the relationship.  It often takes place over time.”


Separation assault includes more than escalating physical violence: “[s]talking, verbal abuse, threats, and harassment are all frequently reported by abused partners after separation.”
  Threats, harassment, and destruction of property – as well as assaultive behaviors – constitute domestic violence.
  

The Respondent’s threatening and harassing behaviors towards Ms. Guijosa may well be a display of escalating domestic violence.  And, as noted supra, sometimes an escalation in domestic violence can lead to more serious forms of physical violence.

c. The Danger Assessment Tool Includes Non-Physical Behaviors as an Indicator of Future Dangerousness

Courts need to issue temporary restraining orders or at least hold hearings on restraining order requests where women are at increased risk of abuse due to the possibility of separation assault.  A temporary lull in the violence does not mean that physical violence is no longer a serious risk.  “Several risk factors have been associated with increased risk of homicides (murders) of women and men in violent relationships.”
  Those risk factors have been collected in a tool called the Danger Assessment TA \s "Jacquelyn C. Campbell, Danger Assessment, available at http://www.dangerassessment.org/WebApplication1/pages/da/DAEnglish.pdf" .
  The series of questions contained in the Danger Assessment TA \s "Jacquelyn C. Campbell, Danger Assessment, available at http://www.dangerassessment.org/WebApplication1/pages/da/DAEnglish.pdf"  was “designed to measure a woman’s risk in an abusive relationship.”
  Some of the factors listed in the Danger Assessment TA \s "Jacquelyn C. Campbell, Danger Assessment, available at http://www.dangerassessment.org/WebApplication1/pages/da/DAEnglish.pdf"  include recent separation, threats to kill, or forcing a victim to have sex.
  Other indicators are whether the victim has a child that is not the abuser’s child, or whether the abuser has ever threatened to harm the victim’s children.
  Additionally, one of the risk factors includes situations where a perpetrator follows or spies on a victim, leaves threatening notes or messages on an answering machine, destroys the victim’s property, or calls the victim when she does not want him to call.
  

In the current case, the Respondent meets all of the above listed factors.  Respondent has forced Ms. Guijosa to have sex with him, has left threatening messages on her answering machine, and has called her when she did not want him to.  He has shown up at her new home, where she has an infant who was not fathered by him.  These dangerous behaviors are indicators of serious and perhaps escalating domestic violence.  

A judge may not disregard such acts merely because they are not physical acts of violence.  Furthermore, when a judge dismisses a restraining order request without issuing a temporary restraining order or holding a hearing on the request, the perpetrator learns that he can safely continue such aggressive and intimidating behaviors without being restrained or reprimanded by the courts. The lack of enforcement or sanction dramatically increases the risk to the victim of future acts of domestic violence.

4. Where Judges Deny Temporary Restraining Orders Based Solely on Written Petitions, It More Severely Impacts People Who Do Not Write English Well

Where judges deny temporary restraining orders and dismiss cases based only on written petitions drafted by victims, there is a significant impact on those petitioners who cannot write English well.  While Ms. Guijosa was represented by counsel, a significant proportion of family law litigants in California are unrepresented.
  In the vast majority of cases where petitioners have no attorney to help them, the risk is increased that their petitions are difficult to read or do not set out facts in a clear way.  Many petitioners do not speak English
 and do not have access to Legal Services or other attorneys; and thus they may not have presented their cases well on paper.
  

California courts are beginning to provide interpreters for petitioners at restraining order hearings.
  However, even when courts do provide an interpreter to a petitioner during a hearing, many petitioners will not get to that point in the process if judges summarily dismiss their petitions.
  Moreover, because non-English speakers tend not to have the financial resources to hire an interpreter,
 they are at the most risk of not having assistance when filling out petitions.  Judges who reject restraining order applications prior to hearing will very likely have a disparate impact on limited English speaking litigants.  Courts may not discriminate against any group.
  This is another reason why courts should at least set a hearing when they deny written restraining order requests that have set out facts describing domestic violence.

B. RESTRAINING orders are very effective in lowering the incidence of domestic violence

Several studies have shown that domestic violence restraining orders can significantly reduce the risk of further abuse to survivors.  Almost 75 percent of persons who obtained a restraining order in one study reported no problems after getting their final order of protection.
  In another survey, domestic violence survivors who obtained protective orders were 80 percent less likely than those who did not have protective orders to report to the police that they had been assaulted in the year following the abuse.

Moreover, protective orders “empower victims who may otherwise feel powerless, … help the state to send the message that domestic violence is intolerable, and … provide a less expensive and alternative method of protection outside of criminal court.  Because of these unique benefits, orders of protection should be available to all domestic violence victims.”
  For all of those reasons, restraining orders are effective tools in reducing future abuse and making domestic violence victims feel safer.  Courts should, therefore, err on the side of safety and grant temporary restraining orders, or at least set cases for hearing, where there is evidence of prior acts of domestic violence on the part of the abuser.

C. THE PLAIN LANGUAGE OF the DOMESTIC VIOLENCE PREVENTION ACT TA \s "Domestic Violence Prevention Act"  PROVIDES THAT A VICTIM OF DOMESTIC VIOLENCE NEED ONLY MAKE A PRIMA FACIE SHOWING OF PAST ACTS OF VIOLENCE IN ORDER TO BE GRANTED A PROTECTIVE ORDER

The purpose of California’s Domestic Violence Prevention Act (DVPA) TA \s "DVPA" 
, is “to prevent the recurrence of acts of violence and sexual abuse and to provide for a separation of the persons involved in the domestic violence for a period sufficient to enable these persons to seek a resolution of the causes of the violence.”

A victim of domestic violence may be granted a temporary restraining order after making a prima facie showing to the court of “reasonable proof of a past act or acts of abuse” on the part of the person to be restrained.
   

1. The Legislature Enacted the DVPA TA \s "DVPA" 
 in Order to Increase Protection for Domestic Violence Victims

“The overall purpose of our ‘domestic violence’ legislation is … to prevent future acts of abuse.”  Ritchie v. Konrad (2004) 115 Cal. App. 4th 1275 TA \s "Ritchie v. Konrad (2004) 115 Cal. App. 4th 1275" , 1287.  The  TA \l "Assemb. Select Comm. on Domestic Violence, The Judicial Process: Impact on Victims of Domestic Violence, Assemb., 2001-2002 Sess. (Cal.)" \s "Assemb. Select Comm. on Domestic Violence, The Judicial Process: Impact on Victims of Domestic Violence, Assemb., 2001-2002 Sess. (Cal.)" \c 3 Assembly Select Committee on Domestic Violence (2001-2002 Session) found that “most women only come to court [for a restraining order] in desperation after everything else has failed to stop the abuse.”
  In enacting the DVPA, the Legislature set out to make it easier for victims to obtain restraining orders.

When the DVPA TA \s "DVPA" 

 TA \s "DVPA" 

 TA \s "Domestic Violence Prevention Act"  was first enacted in 1979, it was “designed ‘to prevent the recurrence of acts of violence by a spouse or household member against another spouse or other family or household members and to provide for a separation of the persons involved in such domestic violence for a period of time sufficient to enable such persons to seek resolution of the causes of the violence.’”  In re Marriage of Van Hook (1983) 147 Cal. App. 3d 970, 980 TA \l "In re Marriage of Van Hook (1983) 147 Cal. App. 3d 970, 980" \s "In re Marriage of Van Hook (1983) 147 Cal. App. 3d 970, 980" \c 1 ; Cal. Code of Civil Proc. § 540 TA \l "Cal. Code of Civil Proc. § 540" \s "Cal. Code of Civil Proc. § 540" \c 2  (1979); see also Oriola v. Thaler (1st Dist. 2000) 84 Cal. App. 4th 397, 405-06 (at time of enactment of DVPA, Legislature was advised that legal remedies then available to battered persons were ineffective in dealing with domestic violence).

2. The Plain Intent of the Legislature is to Assure Victims of Domestic Violence the Maximum Protection from Abuse which the Law can Provide

In 1984, the State Legislature enacted Penal Code section 13700 TA \l "Cal. Penal Code § 13700" \s "Cal. Penal Code § 13700" \c 2  et seq., Law Enforcement Response to Domestic Violence, stating its intent to address domestic violence as a serious crime against society and to assure the victim of domestic violence the maximum protection from abuse which the law and those who enforce the law can provide.
  
The Legislature has made it clear that domestic violence is a widespread problem in California, and that the current legislation exists to protect the victims of these serious crimes.  For example, the  TA \l "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" \c 3 Advisory Committee on Family Law (1978), when considering the enactment of the DVPA TA \s "DVPA" 
,
 wanted to “establish a clear state policy that, in all areas of the law, discrimination against victims of domestic violence in the substance and enforcement of the law will not be tolerated.”
  

The recommendations they provided in their report to the Senate Subcommittee were based on the following principles: that “all laws pertaining to the prevention of domestic violence should be fully enforced by law enforcement officers,” that all victims of domestic violence should have full access to the courts regardless of their inability to pay court costs, and that all victims should be aware of the “the alternatives and consequences of requesting assistance from either the Family, Criminal or Conciliation Courts” and that any remedies available through those courts should be effective.

The Advisory Committee TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)"  addressed several problems with the courts and existing protective order statutes in 1978 when recommending the adoption of the DVPA TA \s "Domestic Violence Prevention Act" .  First, “[a]ttitudes concerning the issuance of restraining orders vary from judge to judge… As a result of varying personal opinions among the bench and bar, and without clarification from the legislature, the policy and practice with regard to restraining orders may vary substantially from one jurisdiction to another. . . .  The courts should be made aware of their duty to make the use of the powers of the court available for the protection and benefit of victims of domestic violence.”
  In fact, “[i]t is this unequal interpretation of the protective order statutes among the various jurisdictions which this report addresses and attempts to remedy. . . .”

The proposed DVPA TA \s "DVPA" 
 was “intended to supercede Code of Civil Procedure Section 527(b) TA \s "Cal. Code of Civil Proc. § 527(b)"  and to provide more protective orders to a broader class of victims of domestic violence.  The proposed act specifically sets forth the orders which may be issued by the court.  These orders will enable the court to provide greater relief to victims in more areas of need.”
  The Advisory Committee TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)"  noted, “People within the criminal justice system and the legal Community have traditionally been insensitive to the problem of domestic violence.  This insensitivity is partly a result of lack of information explaining the complexity of this social problem and destroying the myths that have developed around it.”
  Judges “have not developed strategies for improving awareness of the problem of domestic violence and therefore the legal system continues to be unable to deal effectively with domestic violence.”  The Advisory Committee TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)"  called for judges to be more sensitive to victims even after the enactment of the DVPA TA \s "Domestic Violence Prevention Act" : “Regardless of how many legislative recommendations of this Study Group are enacted to improve legal remedies for victims of domestic violence, these victims will still not be able to seek effective assistance from the legal system if those who are its functionaries remain insensitive and do not recognize their responsibility to use the authority of the law to protect victims from abuse. . . .”

Thus, the DVPA TA \s "DVPA" 
 was enacted to create more protection for victims of domestic violence, to enhance the sensitivity of the courts to domestic violence issues, and to ensure uniformity and consistency of the application of protective order statutes. 

In January 2007, the  TA \l "Judicial Council Domestic Violence Practice and Procedure Task Force, Draft Guidelines and Recommended Practices for Improving the Administration of Justice in Domestic Violence Cases, (January 2007), available at http://www.courtinfo.ca.gov/jc/documents/dvpptf_i2c.pdf" \s "Judicial Council Domestic Violence Practice and Procedure Task Force, Draft Guidelines and Recommended Practices for Improving the Administration of Justice in Domestic Violence Cases, (January 2007), available at http://www.courtinfo.ca.gov/jc/document" \c 3 Judicial Council Domestic Violence Practice and Procedure Task Force recognized that, despite the enactment of the DVPA, “courts can unwittingly be a barrier instead of a facilitator to public safety.”
  The Task Force recommended several proposals and practices, including the right to a hearing for domestic violence victims.  “If a jurisdictionally adequate application for an ex parte temporary restraining order is denied, the court must set the matter for hearing in order to afford the applicant the right to be heard.”
  The Task Force continued, “Litigants are rarely represented in domestic violence matters and may not be able to adequately present their positions in their moving papers.  A rule of court should be developed to allow such litigants to appear at a scheduled court hearing to provide testimony and supporting documents.”
  

When a judge ignores the plain language of the statute, as in the present case, that judge departs from the standards established by the Legislature to protect victims to the fullest extent.  Here, the judge did not provide Ms. Guijosa with a temporary restraining order despite the fact that she had complied with the requirement set out by the statute, namely, a showing to the court of “reasonable proof of a past act or acts of abuse.”  Ms. Guijosa detailed incidents of physical, sexual, and verbal abuse up to July 2004 and incidents of non-physical domestic abuse – including harassing her, threatening her, telephoning her and screaming, and taking her children from her – up to August 2006 in her affidavit.  That showing of past acts of abuse was all that is required by the DVPA; and thus the judge should have granted her a temporary restraining order or at least set a hearing on the petition.  

D. JUDGES SHOULD NOT DENY RESTRAINING ORDERS BASED SOLELY ON THERE BEING A LULL IN THE VIOLENCE

It is unclear what the basis for the trial court’s denial of Appellant’s petition for a restraining order was, because the only record was a stamped notation with the words “the facts set forth do not provide a legal basis to issue the order requested and the application is therefore denied.”  It is possible that the basis for the denial may have been the length of time between the most recent acts of physical abuse and the date Appellant requested the order, which was approximately two years.
  If this was the reason, the trial court’s rationale is not supported by the California statute because the statute has no time requirement.

Currently, every state in the country provides for some form of protective order for victims of domestic violence.  Eleven states mandate that the court may not make a ruling based solely on the time between the most recent act of domestic abuse and the filing of the petition for a protective order.
  

Since California’s DVPA does not include a recency requirement, judges should not impose one.  Two courts of other states have explicitly prohibited judges from imposing a recency requirement where, as in California, there is none.  

In  TA \l "Spence v. Kaminski (Wash. Ct. App. 2000) 103 Wn. App. 325" \s "Spence v. Kaminski (Wash. Ct. App. 2000) 103 Wn. App. 325" \c 1 Spence v. Kaminski,
 the Court of Appeals of Washington held that there is no requirement that a petitioner prove a recent violent act in order to obtain a protective order.
  The respondent in that case argued that “[w]ithout a recent act… there is no abuser and no victim who needs protection.”
  The court looked to the plain language of the statute
 and refused to add language to a clearly worded statute.
  The court noted that “[t]he petition must allege that the victim ‘has been the victim of domestic violence,’ RCW 26.50.020(1) TA \s "Rev. Code Wash. § 26.50.020(1)." , defined in part as the ‘infliction of fear of imminent physical harm,’ RCW 26.50.010(1)” and that “[n]othing in these provisions requires a recent act of domestic violence.”
  The court held that “[i]n light of the Legislature’s intent to intervene before injury occurs, and in recognition that [the statutes] do not require an allegation of recent domestic violence, we decline to read into these statutes a requirement of a recent violent act.”

Similarly, in  TA \l "Hill v. Inouye, (Haw. 1998) 90 Haw. 76" \s "Hill v. Inouye, (Haw. 1998) 90 Haw. 76" \c 1 Hill v. Inouye,
 the Supreme Court of Hawaii held that a family court incorrectly required a petitioner to show recent acts of domestic abuse in order to obtain a protective order.  There, the respondent had placed a gun to the petitioner’s head in April of 1996, and had verbally threatened the petitioner in November 1997.  The petitioner filed a request for a protective order in December 1997.
  Based only on the fact that the most recent act of physical abuse had occurred more than a year before the request was filed, the trial court denied the application.
  The Hawaii Supreme Court vacated the trial court’s decision and remanded the case because “the family court must take into consideration all facts presented by the petitioner and the respondent,” and the family court may not rely solely on the recency of the act when deciding to issue a protective order.
 

As in Hawaii and Washington, the California statute does not include a recency requirement.  In Hawaii, the petitioner needed to show that a “past act or acts of abuse may have occurred,” and in Washington, the petitioner needed to show that the victim “has been the victim of domestic violence.”  Similarly, all the petitioner needs to do in California is to show “reasonable proof of a past act or acts of abuse.”
  In the present case, the petitioner did just that. 

There are sound policy reasons not to impose a recency requirement in DVPA cases.  There are often lulls in the violence.  However, without the intervention of the court, abusers tend to continue to terrorize their victims. Therefore, in California, the courts may not read into the DVPA TA \s "DVPA" 
 a requirement of a recent violent act where none exists.  The courts may not add language to a clearly worded statute.  

IV. CONCLUSION

For all of the foregoing reasons, Amici request that this court reverse the trial court’s decision against Appellant and remand the case to the trial court with instructions to grant Appellant a hearing. Amici also urge this court to instruct the trial courts that they may not summarily dismiss applications for temporary restraining orders, but must at a minimum set the case for a hearing if the application presents a prima facie case of domestic violence. Furthermore, Amici urge this court to clarify that trial courts may not refuse to issue restraining orders under the DVPA based solely on the recency of the physical abuse.
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EXHIBIT A, STATEMENTS OF INTEREST OF VARIOUS GROUPS

EXHIBIT B, POWER AND CONTROL WHEEL
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� Waits, supra, note 23� TA \s "Kathleen Waits, Battered Women & Their Children: Lessons from One Woman’s Story, 35 Hous. L. Rev. 29 (1998)" �; Welch, supra note 25� TA \s "Donna M. Welch, Symposium: Vital Issue in National Health Care Reform: Comment: Mandatory Arrest of Domestic Abusers: Panacea or Perpetuation of the Problem of Abuse?, 43 DePaul L. Rev. 1133 (1994)" �; Tonya McCormick, Convicting Domestic Violence Abusers When the Victim Remains Silent, 13 BYU J. Pub. L. 427, 433 (1999)� TA \l "Tonya McCormick, Convicting Domestic Violence Abusers When the Victim Remains Silent, 13 BYU J. Pub. L. 427 (1999)" \s "Tonya McCormick, Convicting Domestic Violence Abusers When the Victim Remains Silent, 13 BYU J. Pub. L. 427 (1999)" \c 3 �; Linda G. Mills, Commentary: Killing Her Softly: Intimate Abuse and the Violence of State Intervention, 113 Harv. L. Rev. 550, 591 (1999).� TA \l "Linda G. Mills, Commentary: Killing Her Softly: Intimate Abuse and the Violence of State Intervention, 113 Harv. L. Rev. 550 (1999)." \s "Linda G. Mills, Commentary: Killing Her Softly: Intimate Abuse and the Violence of State Intervention, 113 Harv. L. Rev. 550 (1999)." \c 3 �
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� Ellen Pence and Michael Paymar, The Duluth Domestic Abuse Intervention Project, in Domestic Violence Information Manual, available at http://www.eurowrc.org/05.education/education_en/12.edu_en.htm (last visited on March 9, 2007)� TA \l "Ellen Pence and Michael Paymar, The Duluth Domestic Abuse Intervention Project, in Domestic Violence Information Manual, available at http://www.eurowrc.org/05.education/education_en/12.edu_en.htm" \s "Ellen Pence and Michael Paymar, The Duluth Domestic Abuse Intervention Project, in Domestic Violence Information Manual, available at http://www.eurowrc.org/05.education/education_en/12.edu_en.htm" \c 3 �.


� Kathleen Waits, Symposium on Reconceptualizing Violence against Women by Intimate Partners: Critical Issues: Battered Women and Family Lawyers: The Need for an Identification Protocol, 58 Alb. L. Rev. 1027, 1047 (1995)� TA \l "Kathleen Waits, Symposium on Reconceptualizing Violence against Women by Intimate Partners: Critical Issues: Battered Women and Family Lawyers: The Need for an Identification Protocol, 58 Alb. L. Rev. 1027 (1995)" \s "Kathleen Waits, Symposium on Reconceptualizing Violence against Women by Intimate Partners: Critical Issues: Battered Women and Family Lawyers: The Need for an Identification Protocol, 58 Alb. L. Rev. 1027 (1995)" \c 3 �; Welch, supra note 25� TA \s "Donna M. Welch, Symposium: Vital Issue in National Health Care Reform: Comment: Mandatory Arrest of Domestic Abusers: Panacea or Perpetuation of the Problem of Abuse?, 43 DePaul L. Rev. 1133 (1994)" �; Donald G. Dutton, The Batterer: A Psychological Profile, 45 (1995)� TA \l "Donald G. Dutton, The Batterer: A Psychological Profile (1995)" \s "Donald G. Dutton, The Batterer: A Psychological Profile (1995)" \c 3 � (A batterer “is terrified that his wife will abandon him;” also, batterers “are frequently irrationally jealous about their wives”).
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� Ruth Jones, Guardianship for Coercively Controlled Battered Women: Breaking the Control of the Abuser, 88 Geo. L.J. 605, 615 (2000)� TA \l "Ruth Jones, Guardianship for Coercively Controlled Battered Women: Breaking the Control of the Abuser, 88 Geo. L.J. 605 (2000)" \s "Ruth Jones, Guardianship for Coercively Controlled Battered Women: Breaking the Control of the Abuser, 88 Geo. L.J. 605 (2000)" \c 3 �.
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� Cal. Family Code § 6203� TA \l "Cal. Family Code § 6203" \s "Cal. Family Code § 6203" \c 2 � “abuse” means “(a) Intentionally or recklessly to cause or attempt to cause bodily injury.  (b) Sexual assault.  (c) To place a person in reasonable apprehension of imminent serious bodily injury to that person or to another.  (d) To engage in any behavior that has been or could be enjoined pursuant to Section 6320.”


� Under Cal. Family Code § 6320� TA \l "Cal. Family Code § 6320" \s "Cal. Family Code § 6320" \c 2 �, “The court may issue an ex parte order enjoining a party from molesting, attacking, striking, stalking, threatening, sexually assaulting, battering, harassing, telephoning, including, but not limited to, annoying telephone calls as described in � TA \l "Cal. Penal Code § 653m" \s "Cal. Penal Code § 653m" \c 2 �Section 653m of the Penal Code, destroying personal property, contacting, either directly or indirectly, by mail or otherwise, coming within a specified distance of, or disturbing the peace of the other party, and, in the discretion of the court, on a showing of good cause, of other named family or household members.”


� Jennifer L. Hardesty, Separation Assault in the Context of Postdivorce Parenting, 8(5) Violence Against Women 597, 599 (2002)� TA \l "Jennifer L. Hardesty, Separation Assault in the Context of Postdivorce Parenting, 8(5) Violence Against Women 597 (2002)" \s "Jennifer L. Hardesty, Separation Assault in the Context of Postdivorce Parenting, 8(5) Violence Against Women 597 (2002)" \c 3 �.


� Ronet Bachman & Linda E. Saltzman, Bureau of Justice Statistics, U.S. Dep’t of Justice, Violence Against Women:  Estimates from the Redesigned Survey 1 (1995), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/femvied.pdf (last visited on March 9, 2007)� TA \l "Ronet Bachman & Linda E. Saltzman, Bureau of Justice Statistics, U.S. Dep’t of Justice, Violence Against Women:  Estimates from the Redesigned Survey 1 (1995), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/femvied.pdf" \s "Ronet Bachman & Linda E. Saltzman, Bureau of Justice Statistics, U.S. Dep’t of Justice, Violence Against Women:  Estimates from the Redesigned Survey 1 (1995), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/femvied.pdf" \c 3 �.


� Hardesty, Separation Assault in the Context of Postdivorce Parenting, 8(5) Violence Against Women at 600 (citations omitted)� TA \s "Jennifer L. Hardesty, Separation Assault in the Context of Postdivorce Parenting, 8(5) Violence Against Women 597 (2002)" �; Ruth E. Fleury et al., When Ending the Relationship Does Not End the Violence, 6(12) Violence Against Women 1363 (2000)� TA \s "Ruth E. Fleury et al., When Ending the Relationship Does Not End the Violence, 6(12) Violence Against Women 1363 (2000)" �; Martha Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, 90 Mich. L. Rev. 1 (1991)� TA \l "Martha Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, 90 Mich. L. Rev. 1 (1991)" \s "Martha Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, 90 Mich. L. Rev. 1 (1991)" \c 3 �.
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� Id.� TA \s "Martha Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, 90 Mich. L. Rev. 1 (1991)" �


� Cynthia Grover Hastings, Letting Down Their Guard: What Guardians Ad Litem should Know about Domestic Violence in Child Custody Disputes, 24 B.C. Third World L.J. 283, 302 (2004)� TA \l "Cynthia Grover Hastings, Letting Down Their Guard: What Guardians Ad Litem should Know about Domestic Violence in Child Custody Disputes, 24 B.C. Third World L.J. 283 (2004)" \s "Cynthia Grover Hastings, Letting Down Their Guard: What Guardians Ad Litem should Know about Domestic Violence in Child Custody Disputes, 24 B.C. Third World L.J. 283 (2004)" \c 3 �.


� Myrna S. Raeder, The Better Way: The Role of Batterers’ Profiles and Expert “Social Framework” Background in Cases Implicating Domestic Violence, 68 U. Colo. L. Rev. 147, 187 (1997)� TA \s "Myrna S. Raeder, The Better Way: The Role of Batterers’ Profiles and Expert \"Social Framework\" Background in Cases Implicating Domestic Violence, 68 U. Colo. L. Rev. 147 (1997)" � (“Acts that implicate domestic violence typically include: stalking, assault, battery, destruction of property, kidnapping, rape, and murder. In some states, other types of emotional harassment may also be subject to criminal penalties.”).
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� Id.� TA \s "Jacquelyn C. Campbell, Danger Assessment, available at http://www.dangerassessment.org/WebApplication1/pages/da/DAEnglish.pdf" �


� Id.


� Id.� TA \s "Jacquelyn C. Campbell, Danger Assessment, available at http://www.dangerassessment.org/WebApplication1/pages/da/DAEnglish.pdf" �
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� See Exhibit A.


� Executive Summary: Language Barriers to Justice in California: A Report of the California Commission on Access to Justice, available at http://calbar.ca.gov/calbar/pdfs/reports/2005_Language-Barriers_Executive-Summary.pdf� TA \s "Executive Summary: Language Barriers to Justice in California: A Report of the California Commission on Access to Justice, available at http://calbar.ca.gov/calbar/pdfs/reports/2005_Language-Barriers_Executive-Summary.pdf" �.


� Cal Const., Art. I § 7 (2007)� TA \l "Cal Const., Art. I § 7 (2007)" \s "Cal Const., Art. I § 7 (2007)" \c 7 �.


� Susan L. Keilitz, et al., Civil Protection Orders: The Benefits and Limitations for Victims of Domestic Violence, State Ct. J. 17, 19 (1996/1997)� TA \l "Susan L. Keilitz, et al., Civil Protection Orders: The Benefits and Limitations for Victims of Domestic Violence, State Ct. J. 17 (1996/1997)" \s "Susan L. Keilitz, et al., Civil Protection Orders: The Benefits and Limitations for Victims of Domestic Violence, State Ct. J. 17 (1996/1997)" \c 3 �.


� Victoria Holt, et. al., Civil Protection Orders and Risk of Subsequent Police-Reported Violence, 288 J. Am. Med. Ass’n 589, 593 (2002)� TA \l "Victoria Holt, et. al., Civil Protection Orders and Risk of Subsequent Police-Reported Violence, 288 J. Am. Med. Ass’n 589 (2002)" \s "Victoria Holt, et. al., Civil Protection Orders and Risk of Subsequent Police-Reported Violence, 288 J. Am. Med. Ass’n 589 (2002)" \c 3 �.


� Smith, supra note 59 at 126� TA \s "Judith A. Smith, Battered Non-Wives and Unequal Protection-Order Coverage: A Call for Reform, 23 Yale L. & Pol’y Rev. 93 (2005)" �.


� Cal. Family Code § 6220.� TA \l "Cal. Family Code § 6220" \s "Cal. Family Code § 6220" \c 2 �� TA \s "Cal. Family Code § 6220" �


� Cal. Family Code § 6300� TA \s "Cal. Family Code § 6300" �. 


� Assemb. Select Comm. on Domestic Violence, The Judicial Process: Impact on Victims of Domestic Violence, Assemb., 2001-2002 Sess. (Cal.)� TA \s "Assemb. Select Comm. on Domestic Violence, The Judicial Process: Impact on Victims of Domestic Violence, Assemb., 2001-2002 Sess. (Cal.)" �, at 8.


� Section 1 of Stats.1984, c. 1609 (emphasis added).


� Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" �.


� Id.� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" � at 4.


� Id.� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" � at 4-5.


� Id.� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" � at 15-16.


� Id.� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" � at 17.


� Id.� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" � at 19 (emphasis added).


� Id.� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" � at 74.


� Id.� TA \s "Advisory Comm. on Fam. L., First Rep. to Sen. Subcomm. on Admin. of J. (Oct. 23, 1978)" � (emphasis added).


� Judicial Council Domestic Violence Practice and Procedure Task Force, Draft Guidelines and Recommended Practices for Improving the Administration of Justice in Domestic Violence Cases, 9 (January 2007), available at http://www.courtinfo.ca.gov/jc/documents/dvpptf_i2c.pdf (last visited on March 15, 2007)� TA \s "Judicial Council Domestic Violence Practice and Procedure Task Force, Draft Guidelines and Recommended Practices for Improving the Administration of Justice in Domestic Violence Cases, (January 2007), available at http://www.courtinfo.ca.gov/jc/document" �.


� Id.� TA \s "Judicial Council Domestic Violence Practice and Procedure Task Force, Draft Guidelines and Recommended Practices for Improving the Administration of Justice in Domestic Violence Cases, (January 2007), available at http://www.courtinfo.ca.gov/jc/document" � at 13.


� Id.� TA \s "Judicial Council Domestic Violence Practice and Procedure Task Force, Draft Guidelines and Recommended Practices for Improving the Administration of Justice in Domestic Violence Cases, 9 (January 2007), available at http://www.courtinfo.ca.gov/jc/document" � at 13, n 1.


� Appellant suffered physical and sexual abuse until July 2004, and she requested the protective order in August 2006.


� Alaska Stat. § 18.66.110(d) (2006) (“A court may not deny a petition for an ex parte protective order… solely because of a lapse of time between an act of domestic violence and the filing of the petition”).� TA \l "Alaska Stat. § 18.66.110(d)" \s "Alaska Stat. § 18.66.110(d)" \c 2 �  Burns Ind. Code Ann. § 34-26-5-13 (2006)� TA \l "Burns Ind. Code Ann. § 34-26-5-13 (2006)" \s "Burns Ind. Code Ann. § 34-26-5-13 (2006)" \c 2 � (“A court may not deny a petitioner [a protective order] … solely because of a lapse of time between an act of domestic or family violence and the filing of a petition”).  N.H. Rev. Stat. Ann. § 173-B:5 (2006) (“the court shall not deny the plaintiff protective orders based solely on a lapse of time between an act of domestic violence and the filing of a petition, provided that the underlying act presents a credible threat to the plaintiff’s current safety”).  � TA \l "N.H. Rev. Stat. Ann. § 173-B:5 (2006)" \s "N.H. Rev. Stat. Ann. § 173-B:5 (2006)" \c 2 �� TA \s "N.H. Rev. Stat. Ann. § 173-B:5 (2006)" �Utah Code Ann. § 30-6-4.4� TA \l "Utah Code Ann. § 30-6-4.4" \s "Utah Code Ann. § 30-6-4.4" \c 2 � (2006) (“The court may not deny a petitioner relief requested pursuant to this chapter solely because of a lapse of time between an act of domestic violence or abuse and the filing of the petition for an order of protection”).  Wyo. Stat. § 35-21-103 (2006)� TA \l "Wyo. Stat. § 35-21-103 (2006)" \s "Wyo. Stat. § 35-21-103 (2006)" \c 2 � (“The court shall not deny a petitioner relief requested pursuant to this act solely because of a lapse of time between an act of domestic abuse and the filing of the petition for an order of protection”).  Mont. Code Ann., § 40-15-102 (2006) (“If a petitioner is otherwise entitled to an order of protection, the length of time between the abusive incident and the petitioner’s application for an order of protection is irrelevant”).� TA \l "Mont. Code Ann., § 40-15-102 (2006)" \s "Mont. Code Ann., § 40-15-102 (2006)" \c 2 �  Wis. Stat. § 813.12 (2006)� TA \l "Wis. Stat. § 813.12 (2006)" \s "Wis. Stat. § 813.12 (2006)" \c 2 � (“the judge or circuit court commissioner shall consider the potential danger posed to the petitioner and the pattern of abusive conduct of the respondent but may not base his or her decision solely on the length of time since the last domestic abuse or the length of time since the relationship ended”).  Ariz. Rev. Stat. § 13-3602� TA \l "Ariz. Rev. Stat. § 13-3602" \s "Ariz. Rev. Stat. § 13-3602" \c 2 � (2006) (emphasis added) (“The court shall issue an order of protection … if the court determines that there is reasonable cause to believe any of the following: 1. The defendant may commit an act of domestic violence.  2. The defendant has committed an act of domestic violence within the past year or within a longer period of time if the court finds that good cause exists to consider a longer period”).  Note that in Arizona the court has the discretion to consider acts of violence that are more remote than one year, and always considers acts of violence that occurred within a year.  In the current case, physical acts of violence were committed against Appellant within 8 months.  Ohio Rev. Code Ann. § 3113.31� TA \l "Ohio. Rev. Stat. Ann. § 3113.31" \s "Ohio. Rev. Stat. Ann. § 3113.31" \c 2 � (2006) (emphasis added) (“In considering whether to modify or terminate a protection order …, the court shall consider all relevant factors, including, but not limited to, the following: …  When the last incident of abuse, threat of harm, or commission of a sexually oriented offense occurred or other relevant information concerning the safety and protection of the petitioner or other protected parties”).  However, there are eleven other factors for the court to consider when deciding to modify or terminate a protection order.  Moreover, this factor – i.e., when the abuse occurred – is not listed as one the court may consider when initially granting a protection order. Va. Code Ann. § 16.1-253.1� TA \l "Va. Code Ann. § 16.1-253.1" \s "Va. Code Ann. § 16.1-253.1" \c 2 � (2006) (emphasis added) (“Upon the filing of a petition alleging that the petitioner is or has been, within a reasonable period of time, subjected to family abuse, the court may issue a preliminary protective order against an allegedly abusing person in order to protect the health and safety of the petitioner or any family or household member of the petitioner”).  The statute does not define what “a reasonable period of time” is, and therefore it appears to be at the discretion of the court.  


But see Or. Rev. Stat. § 107.710� TA \l "Or. Rev. Stat. § 107.710" \s "Or. Rev. Stat. § 107.710" \c 2 � (2006) (emphasis added) (“Any person who has been the victim of abuse within the preceding 180 days may petition the circuit court for relief … if the person is in imminent danger of further abuse from the abuser.  The person may seek relief by filing a petition with the circuit court alleging that the person is in imminent danger of abuse from the respondent, that the person has been the victim of abuse committed by the respondent within the 180 days preceding the filing of the petition and particularly describing the nature of the abuse and the dates thereof. The abuse must have occurred not more than 180 days before the filing of the petition”).
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