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Reason or Madness:  A Defense of Copyright’s Growing Pains
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Abstract
The inspiration for this article came from my attendance a few years ago at an AALS
 panel of First Amendment scholars.  The subject of the panel was the effect intellectual property law, and in particular, copyright law, had on free speech rights. One of the panelists asserted the view that copyright law posed the greatest threat to First Amendment freedoms in this generation. Although probably intentionally overstated, this provocative statement exemplified the passionate feelings of many in the academy. 
Over the last twenty years a debate has been growing between scholars and practitioners over whether the duration and scope of U.S. Copyright law has expanded, by case law and by statutory enactments, to the point where it now limits, and even endangers, the 1st Amendment rights of creators of expressive works.  In short, the question is whether any growth of copyright protection has been the result of reasoned analysis and a careful weighing of policy considerations, or has it been an exercise in madness – uncontrolled growth that has damaged the cultural environment and the creativity of artists and the public at large. As Professors Paul Schwarz and William Michael Treanor have noted, among these scholars who seem to characterize this growth as madness are such leading lights in the IP law universe as Yochai Benkler, Lawrence Lessig, and Robert Merges.

The duration argument has focused on the recent extension of copyright protection to the life of the author plus 70 years.
  Concerns have been expressed that this term extension exceeds the “reasonable time” grant found in Article 1, Section 8 of the Constitution.
 Critics argue that many creative works are now protected beyond their useful life and that but for the statutory grant, would be otherwise available to third parties to reprint in online and other archival versions.  These “orphan copyrights” are not available, the critics argue, because the statutory grant interferes with other uses of the works. 

A similar criticism is leveled against the derivative rights protection afforded to copyright holders.
 Some artists argue that granting creators the right to prevent others from using the first work as a basis for creating a new work is antithetical to the creative process. 
I take a contrary view.  I support the position of the Copyright Office and a minority of scholars to the effect that the Copyright law does provide adequate safeguards, through such provisions as the Fair Use Law (17 U.S.C. § 107), to balance the rights of first creators against the rights of those that follow them.
  Following a brief introduction, Section One of this article will analyze the merit of seven of the leading arguments against existing Copyright law. These arguments are derived from the writings of Professors Yochai Benkler, Jed Rubenfield, C. Edwin Baker and Neil Weinstock Netanel, which cogently and in great detail outline the basis for their views.  

Section Two analyzes and critiques the currently pending effort of the Copyright Office and Congress to offer a moderate answer to the Orphan Copyright issue, in the form of the “Orphan Works Act of 2006”, and suggests that this legislation, together with other moderate proposals to address concerns created by the scope of derivative works, may provide a framework for improving Copyright law, without taking some of the more drastic reformative steps proposed by its principal critics.
Noted American satirist Ambrose Bierce defined “Justice” in his brilliant book, The Devis’s Dictionary, thusly:  “A commodity which in a more or less adulterated condition the State sells to the citizen as a reward for his allegiance, taxes and personal service.”
  In this short essay I hope to demonstrate the Copyright law, with some minor adulterations, can continue to provide even Bierce’s jaded citizens with their fair share of justice.
Introduction
Professors Schwarz and Treanor refer to the champions of the attack on Copyright as “IP Restrictors”
 This characterization, while probably accurate, seems a bit incendiary, and likely drew objections as being overly pejorative.  For purposes of this article, I opt for the more restricted and less inflammatory characterization of their view as “Copyright Critics”. 
The Critics present an array of arguments in support of their viewpoint.  In the first Section of this article, I examine what I consider to be the primary seven arguments, which are as follows:

a. Argument One:  The Expansion of Copyright Protection has been driven by media conglomerates, who have received from the legislature an allocation of entitlements,  to the significant detriment of individuals and the public at large;
b. Argument Two:  Copyright’s principal purpose is to provide economic benefits to owners – this property right should not trump the First Amendment rights of users;
c. Argument Three:  Changes in the scope and term of Copyright law since the 1970 Nimmer article, as well as the nature of digital technology and the greater ease achieved in copying content, render Nimmer’s immunity doctrine out of date and in need of change;
d. Argument Four:  Since copyright deals with content, the law should be subject to a strict scrutiny analysis as to its impact on First Amendment rights, and under such scrutiny, it clearly violates the First Amendment rights of users;
e. Argument Five:  Some form of compulsory licensing for all copyrighted works should be sufficient to address the concerns of owners, which after all are principally economic in nature;
f. Argument Six:  Free speech rights include the right to use the words or other expression of another in expressing your own point of view; and
g. Argument Seven:  The idea/expression doctrine and the fair use doctrine have become too rife with uncertainty to afford meaningful protection to users.
Section One:  A Critical Analysis of the Seven Arguments
Argument One:  The Expansion of Copyright Protection has been driven by media conglomerates, who have received from the legislature an allocation of entitlements,  to the significant detriment of individuals and the public at large.
There are two key arguments presented within this first category.  The first argument is that although copyright law, prior to the Copyright Act of 1976, both in duration and in scope, reflected a fair balance between the rights of authors to levels of protection for their original works which would serve as an incentive for them to continue their creative efforts, that balance has been irrevocably altered to the detriment of individual artists and the public by the expansion of copyright protections – an expansion fueled by the desire of media conglomerates to extend their control over creative expression. The second argument is that the amazing ease afforded by digital media to manipulate and distribute creative works gives rise to a whole new paradigm of use by third parties of copyrighted works, a range of use that should be allowed, and not hindered by the media conglomerate owners of copyright protected works.
The proponents of this view are many, and their arguments can be found in a variety of books and articles.  For purposes of this article, three law review articles provided the principal source of these arguments: Jed Rubenfield, The Freedom of Imagination:  Copyright’s Constitutionality, 112 Yale L.J. 1 (2002)(hereinafter “Rubenfield”);  C. Edwin Baker, First Amendment Limits on Copyright, 55 Vanderbilt Law Review 891-951 (2002)(hereinafter “Baker’);  and Neil Weinstock Netanel, Locating Copyright Within the First Amendment, 54 Stanford Law Review 1 (2001)(hereinafter “Netanel”). 
 
Turning to the first argument, it is necessary to briefly summarize several key elements of copyright law which changed with the passage of the Copyright Act of 1976.  By making changes to the formalities needed to obtain and retain copyright, Congress moved away from an “opt-in” system of copyright protection, to an “opt-out” system.  This is a fundamental change in approach.  

Prior to 1976, the term of copyright protection had been an initial period of 28 years, with a right, subject to compliance with a series of formalities, to renew protection for another 28 years. The initial right to the first 28 years required an owner or creator to go through a formal registration process.  After the maximum protection period of 56 years accomplished through registration of the copyright for both of the allowable terms, the work went into the public domain, divesting the owner of the copyright of all rights to the use of the work thereafter. Another significant obligation of  the copyright owner was to conspicuously place notice of their claim of copyright, through the use of the international symbol ©, on all copies of the work.  In short, creators or owners who desired to avail themselves of the benefits of copyright protection, had to opt-in to the system by compliance with these formalities.  Failure to register, or renew, or display the required notice, resulted in a dedication of the work to the public domain.

By 1976, Congress felt that this “opt-in” system had generated problems for a sizeable number of persons who, by failure to comply with these formalities, lost the protection of copyright law for their works.  In a document published in the Federal Register in January 2005, Marybeth Peters, Register of Copyrights, explained Congress’ reasoning as follows:
“Of course, it also meant that some copyrights were unintentionally allowed to enter the public domain, for instances, where the claimant was unaware that renewal had to occur within the one year window at the end of the first term or that the copyright was up for renewal.  The legislative history to the 1976 Act reflects Congress’ recognition of the concern raised by some that eliminating renewal requirements would take a large number of works out of the public domain and that for a number of those older works it might be difficult or impossible to identify the copyright owner in order to obtain permissions.  Congress nevertheless determined that the renewal mechanism should be discarded, in part, because of the “inadvertent and unjust loss of copyright” it in some cases caused (citing H.R. Rep. No. 94-1476, at 134 (1976).”

The 1976 Act transformed U.S. Copyright law to an “opt-out” system.  Once a work was fixed in a tangible form, it was automatically vested in the statutory protection scheme. The renewal requirement was abandoned, in favor of a single, much longer registration term of the life of the author plus 50 years.  The requirement of formal notice was also eliminated.  Creators still had to go through a formal registration process in order to avail themselves of the right to initiate an infringement lawsuit in Federal Court, and posting formal © notice was a helpful way to create a presumption that any unauthorized use was intentional, (opening the door to higher damage recovery), but on balance the shift to an opt-out system made obtaining protection much easier.

These changes were not, as Register Peters notes, universally lauded.  The Copyright Critics felt that these changes created tremendous challenges for many individuals outside of the mainstream news and entertainment industries, and constituted a threat to those persons free speech rights.

The claim of media conglomerate influence over the expansion of copyright is a key theme in Prof. Baker’s article.  He asserts that copyright’s increased scope, from the original ban on direct copying, to the much broader scope encompassed by derivative works, and the bar, subject to 1st Amendment and Fair Use exceptions, on non-commercial speech, has been driven by corporate enterprises, and is detrimental to the rights of individuals, who lack the political clout to influence Congress.  He presents this view as follows:

“An institutional argument has possible relevance here.  Increases in the scope of copyright protection will predictably most advantage centralized, conglomerate media enterprises and their communications, while most likely disadvantaging nonmarket-oriented participants in the communication order…The country has experienced a continual historical process of a copyright extension to encompass an increasing enclosure of the public domain of expressive content.  This history arguably illustrates the public’s weakness and the commercial media and publishing industry’s strength in the legislative arena, at least in the copyright context.”

No empirical evidence is offered to support this view, and anecdotal evidence suggests a very different picture.  In fact, it is the individual artist who has gained substantially by the increased scope of copyright protection.  The derivative works right is what allowed photographer Art Rogers to stop Jeffrey Koons from appropriating his photo and reproducing it to great economic advantage.
  It is what allows new screenwriters protection against the appropriation of their scripts in the Hollywood industry.  It is what has allowed lesser known musicians the power to sue famous musicians for appropriation of their works
 
In another assertion frequently made by the Copyright Critics, Baker asserts, citing Yochai Benkler, :  “Increases in the scope of copyright protection will predictably most advantage centralized, conglomerate media enterprises and their communications, while most likely disadvantaging nonmarket-oriented participants in the communication order.”
 And once again, Baker offers no empirical support for this conclusion.  

Earlier on, he summarizes the policy argument he is making thusly, “In any event, the premise of this Essay is that copyright can legitimately protect a market in the copyrighted work only to the extent that the protection does not infringe upon First Amendment rights.” 
 This in essence rejects any balancing policy approach in favor of the absolute primacy of the First Amendment over the property rights of copyright holders.
Critic Netanel  makes a similar argument, echoing Stanford Professor Larry Lessig, in assrting that:

“Over the past three decades, copyright industries have become increasingly concentrated as book, newspaper and magazine publishers, film and recording studios, television broadcasters, cable television operators, manufacturers of consumer electronics, software manufacturers, telecommunications companies, and Internet service providers have merged into entertainment conglomerates.”
 
While this may be somewhat true for the U.S., there is very little evidence that it is true for Africa, Asia or Europe.  Further, the depth of media activity is far greater than the product generated by the conglomerates.  There are hundreds of thousands of small companies in the entertainment and media businesses throughout the U.S., and many thousands of writers, artists, performers and inventors throughout the country.  The digital age has increased, not decreased, the opportunities available to creators to generate artistic expression – and Prof. Netanel offers no empirical evidence to suggest that their creative expression rights have been significantly impaired by the mergers at the top end of the industries.  On the contrary, it is my thesis that the added protections embodied in a longer copyright term, the removal of the notice requirement, and the right to control derivative works provides greater protection for the “little guy” creator from the allegedly avaricious practices of the media conglomerates.
In another popular argument offered by the Copyright Critics, Prof. Netanel asserts, again without any significant empirical evidence to support it, that the government, through the copyright law as presently constituted and interpreted by the judiciary, is actively participating in a preferential distribution of “speech entitlements” to media conglomerates – presumably to the detriment of individuals.  The argument is presented thusly:  
“The allocation of speech entitlements to politically powerful industries leads to a suspicion that the government is improperly distributing rent to the determine of the First Amendment interests of other speakers and the public at large.”

Absent any evidence of how this allocation of entitlements, if indeed that is what has happened, has had the result of suppressing speech, or the creative impulses, of other speakers and the public, it is hard to give this argument much credence..

On the contrary, Professor Julia Mahoney has noted that even in Lawrence Lessig’s dark view of the future, his third book on the impact of the digital revolution, Free Culture:  How Big Media Uses Technology
, the author has had to acknowledge that the explosion of the Internet “has resulted in a constant stream of news and commentary – a great deal of it generated by individuals unbeholden to major media entities – with the happy result that thoughtful public discourse on substantive issues flourishes”.
 Consistent with the view that copyrights’ benefits are only available to the wealthy, Professor Lessig asserts that the legal system “doesn’t work for anyone except those with the most resources,….”
 While it has always been true that wealth and power provide greater access to legal resources, it is also true that a number of resources are also available to those of little means to obtain legal representation.
 
This is also the place to insert an additional factor in the analysis of the merit of the Critics’ viewpoint. This factor is the effect the changes proposed by the Critics would have on how the global marketplace would view U.S. IP law protection. It is interesting to note that the Critics rarely discuss in any detail the impact their proposals would have on that global marketplace.  It was, however, a significant consideration of the Supreme Court in the Eldredv. Ashcroft
 decision. The Court noted:  
“A key factor in the CTEA’s passage was a 1993 European Union (EU) directive instructing EU members to establish a baseline copyright term of life plus 70 years and to deny this longer term to any non-EU country whose laws did not secure the same extended term.  By extending the baseline United States copyright term, Congress sought to ensure that American authors would receive the same copyright protection in Europe as their European counterparts.”

It is particularly instructive, and perhaps representative of a geocentric perspective we can no longer afford in an era of globalization of intellectual property law, that none of the Critics arguments in favor of a rollback of the scope and duration of U.S. copyright law ever address the effect such a legislative change would have on our interaction in that marketplace.  The majority in Eldred understood that Congress, and the courts, should share that concern given the now international nature of intellectual property.
The other significant consideration is that the proposals made by the Critics to eliminate derivative works protection on the grounds that it too is unconstitutional will, just like the term issue, put us on a collision course with the rest of the world on copyright issues. Article 6(bis) of the Berne Convention, which establishes the principal that droit morale (moral rights) provides a right of artists to protect the integrity of their works.  A rollback of derivative rights, and an limitation of copyright infringement actions solely to those cases that involved direct copying, a position advocated by the Critics, is inconsistent with the position of the rest of the world, that artists are entitled to protect not only against direct copying of their work, but also against derivative usages that adversely affect the integrity of the work.  

Copyright is not, and never has been, a uniquely American doctrine.  A side effect of the digital revolution is that we now are closer to what Marshall McLuhan meant when he talked of the global village in Understanding Media
, and IP issues cannot be limited in discussion solely to their impact in the U.S. – it is a global market that now must be considered. We can’t protect and exploit our intellectual property in a geographic vacuum.  The world market demands some degree of harmonization (witness the adroit maneuvering in the world intellectual property arena which allowed the U.S. to sign the Berne convention, without ever formally adopting the full range of moral rights granted under Article 6).  The limitations proposed to the scope of copyright protection by the Critics, without considering the impact those changes would make in a world we no longer dominate in intellectual property is both naïve, and in this era of doubt about the U.S.’ willingness to be true partners with the rest of the world’s democracies, may even be a bit dangerous.
In sum, the lack of empirical evidence that the benefits of the expansion of copyright protection over the history of U.S. Copyright law have inured only to the wealthy and the powerful, contrasted with the determination by the Copyright Office, Congress and the courts, that the expanded elements serve to protect all copyright owners and to further encourage the creative process, is indicative of the lack of merit of this first argument.

Argument Two:  Copyright’s principal purpose is to provide economic benefits to owners – the property right created by Copyright law should not trump the First Amendment rights of users.
This argument begins with the assumption that the principal purpose and incentive offered to creators under copyright law is the economic benefits that flow from copyright ownership. To the extent these benefits are akin to a property right conferred on the owners, the next element of the argument asserts that such a property right lacks a sufficient constitutional basis to be deemed superior, and/or immune to First Amendment concerns.

Prof. Netanel presents this aspect of the Critic’s argument by positing that even if the argument made that copyright is a form of property interest is true, this status should not be a basis for immunity from First Amendment scrutiny.
  In support of this view, he notes that trademark, right of publicity, and trade secrets issues have been subjected to First Amendment scrutiny.
  The problem with these supporting examples is that, unlike copyright, none of them draw their basis from a constitutional grant, nor do any of these examples have the same qualities of copyright protected works – they cannot be endlessly duplicated for profit, the protections they offer are not limited by any time period, and the value they contain does not derive from their creative expression.  In short, as examples, these are inapposite to the argument advanced.

Prof. Baker also asserts that copyright’s purpose is principally economic in nature, and that this is the primary incentive built into the copyright law, in the form of the limited monopoly. He demonstrates his acceptance of this view when he writes, “While copyright protects the authors’ financial interests in their works, …”.
 , and again when he asserts that:

“[t]he ultimate concern of copyright is also the content-based desire to promote the creation and distribution of presumably quality or “desired” content rather than merely amateur communications that people would generate without an expectation of the economic rewards of ownership.”

The weakness in this argument is that as copyright law has evolved over the past 100+ years, its purpose and the benefits it confers have changed. There can be no question that the first copyright laws in the European tradition, such as Britain’s Statute of Anne, had as their principal concern the economic well-being of book publishers.  In fact, these early copyright laws gave little protection to authors, and in an interesting irony, were then more interested in the economic well being of the media conglomerate of their day – prominent book publishers. However, this has changed over the history of copyright, and the law now also serves, in the U.S.,  as the creative persons’ equivalent of droit morale.  Albeit limited by the application of the 1st Amendment and by the Fair Use doctrine, copyright now serves far more than an economic purpose – it is also the means by which artists can maintain some degree of artistic integrity in their works.  This is the purpose Congress and the Courts have been protecting since 1870, and I submit that encouraging us to sacrifice that integrity runs directly counter to the imperative of Article I, Section 8’s charge that we seek to enhance and protect the creative process.
On the subject of unpublished materials of newsworthy value, Prof. Baker appears not to understand the marketplace for IP product.  He suggests that the press has an absolute right, superior to the author’s control of when a work is to be released, to publish it in satisfaction of the public’s need to know:  “However, any purported right of an author to determine when, and especially, whether to publish interferes directly with the press’ role of providing information.  Such a right should be rejected on First Amendment grounds.” 
 Taken to its logical conclusion, this suggests that author’s first drafts, or incomplete paintings, or other artistic creations, are fair game for early publication in satisfaction of the role of the press.  It doesn’t matter if the work is unfinished, or the artist feels it is a work not yet ready for publication, or if the artist is contractually bound to secrecy – if the press can get a hold of it, there should be no restraint on its publication.  This is actually worse than the economic argument, supra, since it disregards contractual responsibilities in favor of the “freedom” of the press.
To illustrate that the scope of U.S. Copyright law provides benefits beyond purely economic ones, examples can easily be found in literary and theatrical circles.  In a recent issue of The New Yorker magazine, writer D.T. Max profiled Stephen Joyce, the sole surviving relative (grandson) of the writer James Joyce.
 Stephen Joyce has made a number of Joyce scholars angry over the years because he has taken a very strong stance in defending what he perceives to be his grandfather’s legacy, and in the process has denied access or license to many scholars and writers seeking to write about James Joyce. Efforts to stage public readings from Ulysses, or to publish newly edited versions of the work have been met by lawsuit filings initiated by Stephen Joyce.

Mr. Max notes that Stephen Joyce is not the first or the only executor of a literary estate to resist the agenda of scholars. Examples include T.S. Eliot’s widow, who has opposed all biographies of her husband, and has withheld publication of the balance of his letters.  Ted Hughes destroyed Sylvia Plath’s journal of their last months together, and the Samuel Beckett estate sues theatre companies that mount unorthodox versions of his plays.

The Gershwin estate is notorious for the extent it exerts control over the use of Gershwin’s works.
 Yet in all of these examples, it has never been suggested that the principal purpose these heirs are seeking to protect is an economic one. In fact, a broader discussion and dissemination of the works of these artists might indeed enhance the bank account of their heirs.  No, something more is at stake here.  It is the legacy of the artist, the quality of their work, and the integrity inherent in preserving it in its original form, that is the goal of these heirs.  The much discussed action of Ted Turner in colorizing a collection of classic films, and the efforts of other directors to resist colorizing of their classic films, is yet another example of this point.  

While there is certainly room for criticism of the manner in which some artists, or their heirs, attempt to protect their legacy, what is without argument is the fact that all of these artists and heirs recognize that their copyrights have value beyond pure economics.  The right to say no to a prospective use which violates the integrity of the artist – long present in the European Union and other signatory states to the Berne Convention, is provided to creators and speakers in this country via the Copyright Act.  As such, it involves more than merely an economic basis, and as such is much more than a mere property right.  For that reason, the argument that as a mere property right it can not be entitled to immunity from First Amendment scrutiny fails.
Argument Three:  Changes in the scope and term of Copyright law since the 1970 Nimmer article, as well as the nature of digital technology and the greater ease achieved in copying content, render Nimmer’s immunity doctrine out of date and in need of change.
Prof. Netanel begins his article by acknowledging that the seminal written work on First Amendment/Copyright issues is Melville Nimmer’s 1970 article, Does Copyright Abridge the First Amendment Guarantees of Free Speech and Press?
 He asserts that while Nimmer’s viewpoint, which has been widely interpreted to support the notion that copyright is immune from First Amendment scrutiny, “might have been plausible in 1970” 
, evolving First Amendment scholarship, the expanded scope of copyright following the 1976 amendments and the DMCA, and the digital explosion of the last twenty years, makes the view that copyright is immune from First Amendment scrutiny a “striking anomaly”
.
Prof. Netanel acknowledges also that Nimmer pointed out that First Amendment considerations were balanced by copyright’s limiting factors – the idea/expression dichotomy, and its limited term, (and the doctrine of fair use).
  (Id. at 8).  While acknowledging that copyright does, to a degree, limit speech, Nimmer felt that the limitations were “justified by the greater public good in the copyright encouragement of creative works”.

Prof. Netanel argues, however, that times have changed.  Copyright’s scope has been expanded by the 1976 Act and the DMCA, and its term has been expanded by the Copyright Term Extension Act (CTEA) to life plus 70, whereas in 1970 it was still the opt-in system of 28 years, with one renewal right for another 28 years for a total of 56 years of protection. Considering these changes, Prof. Netanel asserts “Today, copyright law’s primary internal safety valves – the idea/expression dichotomy, fair use privilege, and limited term-provide far weaker constraints on copyright holder prerogatives that they did in 1970”.
 Tellingly, what is missing here, as is generally the case in all of the Critics’ arguments, is any significant empirical evidence to support this gloomy assessment.

There is also an interesting temporal note here.  Prof. Baker is also critical of these earlier writings, noting that earlier commentators, such as Nimmer and Paul Goldstein, advocated more of an accommodation approach, seeking a balance between the 1st Amendment and Copyright. He summarized their approach, and his differing view, thusly;

“The classic commentators on the First Amendment and copyright found a presumptive conflict between the two constitutional provisions and then proceeded to recommend resolution by a policy informed balancing.  At least initially I want to resist that balancing approach…An unwavering commitment to the First Amendment requires that the first question be:  What scope sdoes a strict interpretation of the First Amendment leave for copyright grants?  Only if the answer is that his interpretation really leaves too little scope to be acceptable should a commentator proceed to advocate accommodations or balancing.”

It appears primarily to be within the last 15-20 years that the accommodation and balancing view of the classic copyright scholars has come under attack.  Given that these attacks paralled the growth of the Internet, this fact suggests that much of the criticism of copyright is fueled by the ease of copying and distribution triggered by digital technology – and the desire to exploit that ease by loosening the restrictions of copyright law.  However, as Orrin Hatch pointed out in the Napster debates on Congress, in an atmosphere of claims that all art should be freely distributed online, how do we guarantee compensation for artists?

Mahoney points out that Prof. Lessig makes a similar argument in Free Culture. However, she notes that even he has to admit that:

“[t]he Internet provided a public forum where people came together to share their reactions to events such as the September 11, 2001 tragedy, and the Internet continues to serve as a virtual town square as well as a source of information for millions.

Mahoney also deflates a claim by Prof. Lessig that instances like the Napster
 and Grokster
 decisions, which restricted the freedom of peer-to-peer file sharing based on copyright infringement, are a further sign of damage to cultural and expressive freedom.  She cogently points out that:

“It is important to bear in mind that the vast majority of those who avail themselves of p2p technology are consumers in search of music and other forms of entertainment, not creators in search of inspiration.  For the government to regulate the means and manner by which consumers obtain goods is unexceptional, particularly when a key goal of the regulation is to protect the value of property.”

Further, Mahoney notes that the argument that there has been a significant expansion in derivative rights is unsupported by empirical data.
  The fact is that derivative rights have been a part of copyright doctrine for over a hundred years, with no significant evidence of their serving as an impediment to the development of creative expression.  On the contrary, as I have argued elsewhere, it is the existence of the bar against abuse of a creator’s derivative rights that keeps the media conglomerates from brutally exploiting the works of individual creators.
Underlying this argument is the claim that the expansion of copyright has caused, and will cause in the future, a significant loss of creative and imaginative freedom for the people of the U.S.A.  What is missing in any of the arguments presented in support of this claim is any empirical evidence that this dire forecast has, to any significant degree, come true or is likely to come true.  Aside from the evidence that Orphan Copyright is an issue that, in the digital age, has greater significance and needs to be addressed
, the record is devoid of evidence in support of this argument. 

Argument Four:  Since copyright deals with content, the law should be subject to a strict scrutiny analysis as to its impact on First Amendment rights, and under such scrutiny, it clearly violates the First Amendment rights of users.

The strength, and weakness, of this argument lies in the definition of the term “content” in the Free Speech context, in the context of judicial interpretations of the First Amendment, and in the copyright context.  I submit that content in the free speech context refers both to the ideas a speaker presents, and the language or other expressive means used to present that idea.  For courts applying the term “content” in a strict scrutiny context seeking to determine if a statute violates the First Amendment by banning certain works, the term “content” is focused on the ideas expressed, and not on the means of expression used.  Finally, copyright, and particularly in infringement cases, focuses purely on the means of expression used, since the statute expressly precludes protection for ideas.

The Critics seek to use the free speech definition as a basis for challenging copyright – arguing under this definition that since copyright clearly “deals” with content, it is a content-based law which requires strict scrutiny and a bias in favor of finding that it violates First Amendment protections.  The problem with this approach is that content, when subject to any copyright law analysis, only pertains to expression, therefore the claim that for constitutional purposes it means more than that is erroneous. 
Prof. Baker supports the Critics view by suggesting that under a strict scrutiny analysis, warranted because copyright deals with content, the market incentive concerns underlying copyright don’t rise to the level of a compelling government concern, and proposes that perhaps those concerns can be addressed by less restrictive means.
 He writes:  “If content must be examined to determine if a law is violated then the law is content based.”  So does this mean that reporting a theft of art from your home, in which the police must have a description of the art, means that art theft is a content-based law?  Similarly, in a case of the theft of a rare book, a description of the book, the art on the cover, and its subject matter is required – does this make the theft law subject to a content-based strict scrutiny?  Additional examples from art and music illustrate the problems with this approach. A copy of a musical piece focuses on the sequence of notes, not the underlying melody or musical concept embodied in the piece. A derivative copy of an artwork repeats elements of the composition, not the content consisting of the concept of the piece.  The question that should be asked is whether the restriction on content found in copyright law really abridges someone’s freedom of expression – and whether there is a fair policy in saying that anyone is free, for example, to paint a portrait -  but they are  not free to take someone else’s property – their painting of a portrait, and use that for their own benefit.  Interestingly enough, what this argument does is turn one of copyrights’ attributes, the ability to reuse, via copies, the work, without diminishing it, and use it against the creator.  There is no question that if I wanted to paint a portrait, and saw a similar portrait you did on your wall, that I cannot, in my expression of free speech, come into your house, take your painting, cut out the face in it, and put it in my painting.  But because art in the digital world can more easily be reproduced through mechanical means, suddenly it is a violation of your freedom of expression to take a copy of the work, which is sold with the express understanding that it may not be used by you, and use it for your own purposes, be they commercial or noncommercial.

Interestingly, Prof. Netanel disagrees with some of the other Critics on this point.  He presents a cogent argument against those Critics who claim that Copyright is content-based regulation.  He notes:  
“Like the restrictions at issue in the above cases, traditional copyright law restricts the manner in which one can express an idea.  Because of copyright, I cannot use certain expressive formulations to convey my idea.  But the government’s interest in enforcing copyright law is not to suppress a particular message, subject matter, or communicative impact. Thus, although the question of whether a work infringes copyright turns on the work’s “content”, copyright law is not “content-based” for First Amendment purposes”.

Having made this statement, Prof. Netanel then asserts that while copyright does escape strict scrutiny because it is not content-based, it should instead of being immune, be subject to intermediate scrutiny, under the principles set forth in Turner Broadcasting System, Inc. v. FCC
, The three part test supported by the Court in that case held that a regulation would withstand a constitutional challenge if it is 1) justified without reference to the content of the regulated speech, 2) narrowly tailored to serve a significant governmental interest, and 3) leaves open ample alternative channels for communication of the information.
 Prof. Netanel, who will go on to apply this Turner test to copyright law in his article, does admit that in a subsequent litigation over the same “must carry” issues, known as Turner II
 , the Court backed away from this application, and took a stance more deferential to Congress’ position of granting copyright immunity from constitutional scrutiny. In the Eldred decision too, the majority opinion expressly considers, and rejects, reliance on Turner I, despite Prof. Lessig’s argument that it applied in that case. The Court does not adopt the absolute immunity standard either, indicating instead that Mr. Eldred’s case does not require such scrutiny:
“Finally, the case petitioners principally rely upon for their First Amendment argument, Turner Broadcasting System, Inc. v. FCC (citations omitted), bears little on copyright.  The statute at issue in Turner required cable operators to carry and transmit broadcast stations through their proprietary cable systems.  Those “must-carry” provisions, we explained, implicated “the heart of the First Amendment,” namely, “the principle that each person should decide for himself or herself the ideas and beliefs deserving of expression, consideration and adherence.”  

The CTEA, in contrast, does not oblige anyone to reproduces another’s speech against the carrier’s will.  Instead, it protects author’s original expression from unrestricted exploitation.  Protection of that order does not raise the free speech concerns present when the government compels or burdens the communication of particular facts or ideas.  The First Amendment securely protects the freedom to make- or decline to make- own’s own speech;  it bears less heavily when speakers assert the right to make other people’s speeches. To the extent such assertions raise First Amendment concerns, copyright’s built-in free speech safeguards are generally adequate to address them.  We recognize that the D.C. Circuit spoke too broadly when it declared copyrights “categorically immune from challenges under the First Amendment”.  But when, as in this case, Congress has not altered the traditional contours of copyright protection, further First Amendment scrutiny is unnecessary.” (citations omitted).

Despite the uncertainty of its application, Prof. Netanel hypothesizes as to how the Turner intermediate scrutiny standard should be applied to several aspects of contemporary copyright law.  He begins this analysis with a look at the CTEA, and argues that there was little need to extend copyright protection, noting that copyrights are likely to lose their value before the period expires:  
“Given the already lengthy copyright term in force prior to the amendment and the considerable uncertainty regarding whether a copyrighted work created today will yield any revenue in years hence, the present value of the CTEA’s twenty-year extension for new authors is negligible.” 

The authorities cited in support of this argument appear to be out of date.  More importantly, the premise that copyrighted works created today will lack value in years hence is utterly without support.  Can we say with any degree of certainty that paintings by Hockney or other contemporary masters will lack value many years hence?  That operas written today will not be performed in 100 years?  That classic films (like the Lord of the Rings Trilogy) will not still be shown in 100 years, like Chaplin and other silent era classics are still being performed? That the stories of Ray Bradbury, many of whom were published more than 56 years ago, won’t be read for more than 70 years after his death?

 In fact, Ray Bradbury provodes a good example.  At 86 now, under the 1909 act, all of his seminal works written before the age of 30 would now be in the public domain – and as to those works, his heirs would receive nothing.  Why is it that the Copyright Critics fail to consider that the incentive provided to creators to create works includes the fact that under the present copyright term those works can be a legacy for their heirs and families? We don’t require the owners of property to escheat it to the state after 56 years – nor do we require any other business owner, or holder of a trade secret or trademark, to give up their valuable asset after 56 years – so what justifies carving out this exception for creators.  Professors Baker and Netanel do the arts a disservice by implying that they are of such a transitory and ephemeral nature. 
The decision in Eldred, making clear that in most, if not all instances, copyright is not content-based in the way that requires strict scrutiny, provides a solid analytical basis for the rejection of this argument.
Argument Five:  Some form of compulsory licensing for all copyrighted works should be sufficient to address the concerns of owners, which after all are principally economic in nature.

An oft-suggested remedy deployed by the Critics for the appropriation of copyright protected works via creation of unauthorized derivative works is the idea that by creating a compulsory licensing scheme, creators will receive adequate compensation for the use, and prospective defendants will be free to use those works without fear of costly and time-consuming litigation.  While this idea has some surface appeal, it ultimately is a poor substitute for existing copyright protection, because it fails to account for the artist’s desire to preserve the integrity of their work, and their own reputation, by exercising their right to decline uses they deem inappropriate.

Prof. Baker presents this argument in the “Remedies” section of his article, wherein he suggests that rather than infringement damages, copyright owners should only be able to recover a “constitutionally mandated, judicially determined license fee”
. So he would argue, presumably, that the conservative Christian groups who recently made headlines when they altered films and televisions shows to cut out material they felt was objectionable, and then sold their edited versions to their constituents, would be an acceptable adaptation of the original work, so long as they paid for the privilege. Prof. Baker suggests that any copyright owner who objects to a use of their work despite the offer of a reasonable fee must be motivated by reasons including “privacy, maintaining or gaining political power, and preserving possibly undeserved reputation”.
 He does not consider that sometimes owners of a deserved reputation may object to a misuse of their work – ie: Woody Allen would presumably object to the colorization of “Manhattan”, regardless of the amount of the fee offered to accomplish that transformation.
A note of caution about compulsory licensing systems is also called for in response to the Critics’ suggestion that this is a worthy panacea.  Compulsory licensing systems have been roundly criticized in the music industry as fostering racially biased treatment of artists – notably black artists– with the most famous example being the wholesale appropriation of soul and rhythm and blues from black artists in the 1950’s, such as Chuck Berry and Little Richard, by white artists such as Pat Boone and the Beatles.
The inexpensive compulsory license fees (currently a little over 6.5 cents per song) allow popular artists to “cover”, ie: do their own version, of previously published songs with very little compensation being paid to the songwriter.  Given these problems, and the droit morale issues presented by a compulsory license system based purely on a guaranteed fee which divests the owner of any control over their artistic integrity, this proposed solution is sorely deficient, and this argument deserves to be rejected.
Argument Six:  Free speech rights include the right to use the words or other expression of another in expressing your own point of view.

This argument goes to the heart of the conflict between free speech rights and the rights of copyright owners.  As the Supreme Court noted in the Eldred decision, free speech rights in original speech are strongly protected under the First Amendment, but when the speech involved belongs to another person, the protection afforded is greatly diminished, particularly if that third party speech is subject to copyright protection.

The Copyright Critics, however, staunchly defend the right to use others speech. Prof.  Baker’s presents this view as follows:  
“Her choice to express herself by repeating or distributing someone else’s initially authored words (or to retain access to specific intellectual products) does not lessen the fact that her freedom is at stake”. … “Her peculiar choice of words, even her choice to speak throught the words of another, can be the exercise of her expressive freedom”. 

What freedom?  The freedom to use another’s property for her own benefit? How do we justify this use as valid – when another form of use – say borrowing clothes from your neighbor’s closet to make a personal statement – is deemed theft?
Prof. Netanel then makes the interesting and controversial statement that persons seeking to present a viewpoint should be allowed, without hinder, to use the words of another to present their views:  “But even beyond short quotations, effective speech sometimes requires the verbatim copying of substantial portions of existing literary expression”.
 He offers 6 examples in support of this statement – none of which reflect that the author’s ability to communicate their central idea would have been impaired by copyright restrictions – and in many, if not most of the examples, the fair use doctrine might, if raised, have provided shelter for the users.
 
After citing these examples, Prof. Netanel qualifies their benefit to his argument by acknowledging: “One cannot say that such copying was absolutely necessary for the speaker to make his or her point”.
 Instead, he argues that the speaker’s point “would have been far less effective, far less believable, and of far less value to the intended audience, without reproducing (or translating) verbatim substantial portions of the author’s work”.
  He offers no empirical evidence in support of this claim, which to some degree essentially argues that those who lack the ability to convey a view or position in their own words should be entitled, as a matter of law, to take the words of others, without attribution or compensation, and present them as their own – and that such a use is consistent with the Freedom of Expression principles embodied in the First Amendment.
Mahoney summarizes Prof. Lessig’s contribution to this argument thusly:  “To Lessig, the key insight is that the freedom to make use of previous work without first obtaining permission plays an essential role in creativity and innovation.”
  She counters that argument with the response that “The fact that a shift in a particular property regime makes some projects harder to accomplish, however, is hardly proof of its deficiency….[t]he fact that some projects are never undertaken or completed is not convincing evidence of actual or imminent cultural impoverishment, nor is it evidence that American culture is changing in some fundamental way…This argument would carry greater weight if he could point to evidence of a decline – or even a slowed rate of growth – in such creativity or innovation…His quest, however, to convince his readers that, absent radical reform, disaster awaits, is undermined by the stark reality that the United States is awash in intellectual outputs.”

So where we come out at the end of this analysis is a policy choice. This argument really isn’t a legal one – it is a cultural one.  Do we continue to grant creators the range of protection they have traditionally enjoyed for years
 under copyright law, or do we bow to the pressure of the growing software industry, and declare copyright protection an unwieldy burden of the past, which is hampering the cultural growth of the nation. Again, the Supreme Court’s analysis in Eldred got it right – we can continue to vigorously protect original speech, but carve out a much more limited right of use, through doctrines like fair use, for appropriated speech. For these reasons, this sixth argument also warrants rejection.
Argument Seven:  The idea/expression doctrine and the fair use doctrine have become too rife with uncertainty to afford meaningful protection to users.
In general, the Copyright Critics are all very unhappy with the legislative and judicial view that the built-in limitations of copyright, in the form of the idea/expression dichotomy, and the fair use doctrine, offer sufficient protection against violation of First Amendment and free speech rights.  Prof. Baker offers a different approach as a better way to accommodate both copyright and free speech.  His formula is as follows:

“From these examples, a first cut at free speech limits on copyright might be the following:  (1) a person has a right to engage in copying for her own use and for individualized noncommercial distribution; (2) she also has a right to distribute broadly at least if the copied speech is embodied in a communicative activity that is different that or goes beyond the use of the original author or publisher – a “transformative” use; (3) but this right to noncommercial use does not include a right to copy for the purpose of injuring a particular copyright holder or undermining the intellectual property system; and (4) a much closer case is where copying and distribution, even if itself an aspect of the copier’s communicative goals, has the likely consequence of largely destroying, not merely reducing, the market for authorized copies of the copyrighted material. In this fourth case, limitations on copying may be appropriate, but the First Amendment issue is not entirely clear.”

Prof. Baker’s suggestion that non-commercial uses should be allowed under the First Amendment fails to consider the point raised in fair use analysis that even a non-commercial use can damage the market for the copyright holders work.  One who floods the market with copies of a work – say by buying a copy of Harry Potter, and making and giving away copies, adversely affects the market even if their use is non-commercial.  Prof. Baker’s assertion that non-commercial uses don’t significantly affect owner’s economic uses is belied by the Napster experience.  Napster didn’t charge anyone for the downloads – but the music business clearly was hurt.  Prof. Baker’s characterization, in 2002 when he wrote his article, that the reality of the ease of digital copying would not lead to dramatic undermining of value
 is directly contradicted by Napster, and the terrible losses the motion picture business continues to suffer as a result of worldwide piracy of motion pictures, a problem that has become more acute now that movies can be stored in digital formats.
Prof. Baker makes another suggestion that would also have a negative impact on the value of literary works:   “Of course, allowing free digital libraries to post copies of materials without permission from copyright holders may be wise social policy”
.  This is outrageous.  At present, public libraries must pay for books, and only copies for the blind are allowed without compensation.  Why should digital libraries be able to do what hard copy libraries cannot do? This suggestion also fails to acknowledge that public libraries are, in the publishing industry, one of the main purchasers of hard copy books – eliminating that market will not be helpful in the development and publishing of new writers.
Prof. Netanel also is critical of what he characterizes as an expansion of the scope of derivative works.  In support of his view, however, he cites only two peripherally related cases for the proposition that under current derivative works analysis, 
“[s]peech that copies from an existing work at a quite high level of abstraction, containing no identity or even close similarity of work or graphic, but only a resemblance of style and overall aesthetic appeal, may well be deemed to constitute the appropriation of existing expression and thus run afoul of the copyright holder’s rights”. 
 

From here, he argues that the idea/expression dichotomy has become a muddied standard that provides little protection for users of works currently under copyright protection. Noting that Court’s may have differing views of what is idea and what is expression, he asks, “how are speakers to know whether their speech is infringing reproduction or permissible reformulation of existing expression?”
.  This brings to mind the confusion which has existed for over thirty years regarding how to define “obscenity” under the Miller
standard – while the vagueness of that standard has yielded a series of difficult decisions, the lack of certainty it presented and still presents for the publishers of adult-oriented material has merely been an issue for them to adjust to and deal with – and has not led to any significant negative impact on that industry – leading to the suspicion that speakers will also be able to figure out, in most cases, the difference between appropriating an idea, versus an expression..

On the subject of fair use, Prof. Netanel decries the fact that the burden of proving that the infringed work does not adversely affect the market for the work falls on the shoulders of the infringer.
 Again he fails to offer any empirical evidence to suggest that this placement of the burden, on the infringer to defend his/her actions, has in any significant way, impaired the creative process of artists or the public at large.
In further comments regarding the Fair Use doctrine, Prof. Netanel argues for revisions to the manner the doctrine is applied.  He asserts that so long as the defendant’s work is “highly effective commentary on the original”, it should be permitted even if it competes in the market for derivative works based on the original work.
 He doesn’t offer any examples of such a situation, and frankly it is hard to imagine one where the criticism or commentary is competitive in the market – parody is the likely candidate here, however many parodies have successfully been allowed publication, relying both on the fair use doctrine, and the more recently developed jurisprudence allowing parodies to be published if they are transformative in nature.
 
Prof. Netanel goes on to suggest that once a defendant shows a colorable claim of fair use, the burden should shift to the plaintiff to prove market harm, rather than remaining with the defendant to show no harm. He argues that this change is needed because: 
“Today’s market-centered fair use doctrine places the defendant in the onerous position of proving a negative:  that the allegedly infringing use and other possible uses like it will not even harm a market, including a market for derivative works, that the copyright holder has no concrete plans to exploit.” 
.

He offers no examples of this alleged problem, and certainly some computer era cases suggest that courts already require this kind of a showing for a plaintiff to prevail.
  This proposal ignores a central fact of most, if not all, fair use defense cases.  The defense is raised because the plaintiff has a fairly strong case showing infringement – so the defendant utilizes fair use (along with an attack on the validity of the copyright claim) in an effort to avoid liability.  Isn’t it a valid doctrine to require a defendant in that position to carry the burden of proving the defense they raise?

Finally, Prof. Netanel proposes that where a defendant presents a “colorable but unsuccessful claim of fair use”, courts should limit damages awarded against such defendants to the amount of a reasonable license fee instead of enjoining use.
 This “solution” carries with it the same danger of similar solutions offered in the patent litigation realm.  If the sole liability exposure is limited to a reasonable license fee, this will greatly reduce infringement litigation, and provide incentive for infringers to carry on with their infringing behavior, especially in cases where a requested license has been denied – the defendant who was willing to pay the license but was denied will simply go ahead and infringe, since their liability exposure will be limited to what they were willing to pay anyway. A better approach is to use the reasonable value of the license as part, but not the entirety, of the basis for the calculation of applicable damages. 
When considering the merit of this argument as to fair use, it is also worthwhile to consider that with a creative approach, the difficulties presented by a denial of access to a particular work for commercial purposes does not necessarily mean that the creative desires of the author must be frustrated.  By way of example, I offer the following two anecdotes from my own practice:
1. In my capacity as counsel for the San Francisco International Film Festival
, I  was told of the Festival’s creative response to a copyright issue.  In 1985, the Festival, after a hiatus of a few years, was reinstated to active status. To celebrate its return, the Festival directors sought permission to include in their annual advertising trailer, run before each screening and on local television, a clip of the original Frankenstein motion picture, specifically the scene where Dr. Frankenstein (played by Colin Clive), after what he thought was a failure to animate his creature with a lightening strike, pounded on the creature’s chest, exhorting it to come alive.  The Festival wanted to use this clip to set the stage for its catchphrase: “Coming Alive in ’85 – the San Francisco Film Festival Returns”.  The studio controlling the rights to the film – despite the non-profit nature and long history of the Festival, declined to grant a license, asserting that the film had been, at that point, overexposed.  What to do?  The Festival staff came up with an alternative approach.  They approached Mel Brooks for permission to use a scene from Young Frankenstein, in which a similar scene, using the original movies lab equipment, was performed by Gene Wilder, as Dr. Fronkenstein, and Peter Boyle, as the monster.  The permission was granted and the trailer was lauded as a great success.

2. On another occasion, clients of mine were producing an original play for a small local theater about life in the U.S.A. circa the 1950’s.  The opening scene involved two children watching a small black and white television on which an episode of I Love Lucy was playing.  The rights to license and show the clip were too expensive for the theater company, and since this was a commercial venture, the successful use of the fair use doctrine could not be guaranteed.  Again, the intervention of the creative spirit solved the problem – by turning the television set away from the audience and moving the children to a position facing the audience, the playwright then had an actor voice the traditional starting dialogue of the show, “Lucy, I’m home!”, and the idea was embodied without the need for the use of the expensive clip.
I am not suggesting, by these examples, that all license and fair use issues can be similarly solved – however these instances are indicative of the fact that with creative people, solutions can often be found that do not require the use of a specific piece of copyright protected material in order to complete an expressive work.

In sum, the Critics argument that the idea/expression doctrine and the fair use doctrine have become too rife with uncertainty to afford meaningful protection to users appears to lack merit – there is little empirical evidence to support the view, and many examples contra to it.
Section Two:  A Reasonable Approach for Change in Copyright Law – An Analysis of the Orphan Works Act of 2006

In many instances, the Critics solution to the need for some revision of the Copyright law is to apply the proverbial elephant to swat the fly.  As Prof. Mahoney points out, Prof. Lessig’s proposed solution is a return to the pre-1976 opt-in system, accompanied by a return to the formalities of copyright renewal and formal notice that the 1976 Act eliminated.  In response to this proposal, she notes:  

“What Lessig neglects to mention is that all formalities impose burdens, and that those burdens are experienced most kenly by the inexperienced and uneducated. While it is by no means definite that the costs of more fomalities would outweigh the benefits, Lessig should at least acknowledge that corporate copyright holders are likely to have a much easier time negotiating the system than the lone individual creator, and that a turn to more formalities would bestow an advantage on none other than the “Big Media” interests Lessig abhors.”

Congress, with guidance from the Copyright Office, has come up with a more moderate approach.  Its new bill, the Orphan Works Act of 2006
, is a moderate approach to the problem of orphan works which arguably was exacerbated by the creation of an opt-out copyright system, coupled with the two extensions of the term since the 1909 Act.

This section is not yet completed.
Conclusion

The seven arguments discussed herein are not all of the arguments advanced by the Copyright Critics in support of their call for sweeping reform of the Copyright Act, and for a return to a limited term, more formalities, and the end of the opt-out structure of the law.  However, as the foregoing discussion illustrates, these seven arguments, central to the Critics’ position, provide little support for that viewpoint, and absent far more compelling evidence of a need for change, fail to make the case that U.S. copyright law has descended into madness and constitutional overbreadth.  On the contrary, it appears that in this age of the Internet, copyright has, by and large, adapted well once more to the challenge of changing technology.  Admittedly, there remain areas of concern, notably the fate of fair use under the DMCA, but the recent proposal of the Copyright Office and the Congress for the adoption of the Orphan Works Act of 2006 may be a hopeful sign that copyright law remains a vital and changing doctrine – and that with the application of a bit of reasonable change, will continue to be so for many years to come.
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