A PANOPTIC APPROACH TO INFORMATION POLICY:  UTILIZING A MORE BALANCED THEORY OF PROPERTY IN ORDER TO ENSURE THE EXISTINCE OF A PRODIGIOUS PUBLIC DOMAIN
I.
INTRODUCTION

The ability to access and utilize ideas and information is critically important to creativity, innovation, competition, and a democratic culture.
  New works are produced by authors and artists drawing on earlier masterpieces for inspiration.  Scientific breakthroughs occur in such fields as medicine and engineering as researchers further advance the pioneering discoveries of their predecessors.  Industry leaders, as well as recent entrants to the trade, improve upon existing products and develop new ones as a result of data obtained from the marketplace.  Citizens equipped with the appropriate knowledge have the necessary tools to actively participate in civic and cultural affairs.
Ingenuity and social progress clearly do not take place in a vacuum, but are cumulative in nature.  In fact, “[n]othing today, likely nothing since we tamed fire, is genuinely new:  Culture, like science and technology, grows by accretion, each new creator building on the works of those who came before.”
  A prodigious public domain
 is therefore essential as it contains the foundational materials necessary for societal advancement.
  Unfortunately, the public domain appears to be diminishing as the recent trend in fashioning information policy is to employ an organizing concept of private property ownership.
  The goal often seems to be that of identifying a single owner of any given knowledge resource,
 as increasingly all unremunerated uses of information are perceived as unacceptable.
  Furthermore, once such an “owner” 
 is ascertained, all of the traditional attributes of ownership are normally granted, including the right to exclude.  Almost insurmountable obstacles are then faced by any other party whose interests are affected, as the burden is almost always on such other parties to explain why the rights of the previously identified “owner” should be limited.
  
Equally problematic is the fact that lawmakers promulgating legislation and judges resolving disputes have failed to adequately take into account the multi-dimensional problems involved in controversies concerning access to ideas and information.  Instead, legislators and adjudicators have taken a remarkably myopic view of property rights.  Rather than recognizing the various competing interests at issue in disputes concerning knowledge resources, they have demonstrated a marked proclivity toward inappropriately focusing on the proprietary rights of the owners of any tangible property within which data is contained, for example in a software program or on a computer server.  This normally results in a declaration of property rights in favor of the tangible property owner and also usually includes full support of any sort of contractual
 or technological
 restraint the newly acknowledged owner has employed.
  

Consequently, this allows for the tight control of the information contained within the tangible property.  Although in limited circumstances generally unrestricted power may seem reasonable, usually it is not.
  Moreover, such an approach permits the carefully balanced provisions of copyright to be displaced, typically to the detriment of the public.
  As a result, data that was once freely available has increasingly become inaccessible as a result of legislatively and judicially sanctioned contractual and technological constraints.
  Furthermore, these impediments to public access to ideas and information are particularly troublesome in light of the fact that “preventing access is now often tantamount to preventing use.”
    
These legislative and judicial decisions generally fail to recognize the benefits that inure from a diverse, open exchange of information.  This is due in large part to the fact that the traditional model of ownership lacks the necessary flexibility to recognize the context within which such data related disputes occur and the impact these decisions may have upon prospective users of content that arguably belongs in the public domain.  Moreover, it also fails to adequately acknowledge that the way in which we structure property rights is reflective of the type of society we wish to create and the values we find important.
  We therefore need to adopt a more appropriate theoretical framework to evaluate conflicts that may result in the contraction of the public domain.  
Despite the inherent limitations of applying tangible property concepts to the

information technology setting
, the panoptic approach initially draws on the work of several leading property theorists
 to create a workable heuristic that provides a more appropriate foundation for debates pertaining to knowledge resources.  This model begins by shifting the inquiry away from determining an absolute owner of such materials to instead identifying the competing interests of all parties with legitimate claims to the information in question.
  Next, building upon this baseline, the focus turns to the prospect of balancing all of the various interests involved in any given controversy by thoroughly reviewing the content at issue and the context within which the data related dispute occurs.  Utilizing this framework, judges and policy makers would be required to confront the value choices they are making in fashioning information rights policies, while also recognizing the role that property law plays in shaping social relations as well as the marketplace.
  

This Article begins in Part II by examining the constitutional and legislative backdrop pertaining to content protection.  The treatment of facts and ideas under the basic principles of copyright law is briefly reviewed.  Furthermore, this section summarizes recent judicial, legislative, and technological developments that have increasingly resulted in the displacement of established copyright doctrine in favor of private control of information.  Part III of this Article considers how these changes to the composition of the public domain may impact society.  Additionally, this section seeks to conceptualize ownership of materials that are part of the public domain.  Specifically, it reflects on whether these resources are defined by a complete absence of ownership or alternatively whether the public as a whole should be deemed the owner of such materials. 

This Article then explores the relationship between ownership interests in information resources and tangible property ownership.  Part IV of this Article begins by looking at the generally employed absolute ownership model and examines the deficiencies inherent in utilizing such an approach.  It then turns to the special problems that arise when applying this model to issues involving knowledge-based materials, particularly in the Internet context.  Part V reviews the entitlement model articulated by Joseph William Singer, as well as the work of other leading property theorists that likewise advocate the necessity of utilizing a more comprehensive method of conceptualizing tangible property rights.  Part VI of this article contends with the arguments against applying tangible property concepts to disputes involving information, ultimately concluding that in some instances the use of such analogies is appropriate.  
Part VII of this article describes the contours of the panoptic approach in detail.  This section also includes a review of representative data related controversies along with a discussion on how the panoptic approach might better inform and focus the analysis in such disputes.  Lastly, Part VII concludes by examining why the flexible nature of the panoptic approach is preferable to a model that utilizes clearly defined property rights with economic efficiency as the main objective.
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