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This is a quantitative empirical study of 21,389 cases (1990-2004) of medical malpractice insurance claims from the Texas Department of Insurance’s closed claims database and simulation of the effects of the imposition in 2003 of a hard $250,000 cap on non-economic malpractice damages on those cases.  Using OLS regression analysis, 

I find, for the 3,525 settled cases which had estimated non-economic and economic damages, that the malpractice damage cap is very likely to have an uneven impact on vulnerable groups of injured claimants, particularly the elderly and retired as well as individuals suffering certain types of injuries.  In particular, I argue that the malpractice caps irrationally and disparately impact patients afflicted with certain groups of injuries resulting from medical malpractice such as toxic systemic poisoning, blindness, hearing loss or impairment, death, and other such injuries where the ratio of non-economic to economic damages is high such that it becomes economically unattractive or unfeasible for plaintiffs’ attorneys to take such cases.  Thus, when joined with a theoretical model viewing plaintiffs’ attorneys embracing a “law and business model perspective,” this study identifies significant risks in terms of decreased and uneven access to the civil justice system for vulnerable claimant-plaintiff groups irrationally sorted by the arbitrary impact of the malpractice cap.
