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Introduction

This paper starts by describing the relative dearth of empirical information about the effects of the copyright laws upon creators, distributors, and consumers, with particular attention to the “known unknowns” with respect to trends and patterns in copyright-related litigation.  This is followed by a (seemingly unrelated) discussion of the potential of Internet-based communication mechanisms to reduce the marginalization of women’s issues and women’s voices in mainstream mass communications. The third section of the paper draw the two previous parts together by providing an empirical (if anecdotal) look at the informal norms of copyright that have developed in the “amateur” feminist blogosphere, a description of blog communities as copyright norm laboratories, and some predictions about the role that copyright law will play in the development of blogs and blog communities.     
I. The Known Unknowns:  What We Don’t Empirically Know About Copyright Laws

Contradictory claims about the economic power and cultural importance of copyright protections are common in copyright scholarship.  For example, declarations that strong copyright protections are a prerequisite for cultural production are countered by opposing contentions that strong copyright protections actually restrain cultural development.  Assertions are made that copyrights restrict the practical freedom of speech, while other claims assert that copyright incentivizes the creation of information and enables its distribution, thereby promulgating free expression. Conflicting claims about the economic efficiency of specific copyright laws, policies and regulations are also common.  The vast majority of these claims are based on theories and intuitions about the way that people behave when they are copyright stakeholders.

After most copyright formalities were eliminated, the implications of a copyright registration changed. Registration is no longer a necessary incident of copyright ownership, but remains for U.S. citizens a prerequisite to bringing a copyright suit, and to asserting a claim for statutory damages and an award of attorney fees in such a suit.  Unlike patents, copyrights do not get “prosecuted” or have any formal “issuance.”  Almost like carbon or oxygen, copyright is a constituent element of modern creative works.

  Copyrights are present and defensible the instant a creative work is completed. No constitutive written “claims,” prosecution histories, nor file wrappers define scope of copyright protections.  Too often, copyright is treated as a yes or no question, rather than a matter of degree, and the scope and content of a particular bundle of rights is never expressly articulated. Neither appeals for injunctive relief nor infringement liability suits are preceded by Markman hearing equivalents.  It is through litigation “on the merits” that copyrighted works become “propertized,” when the incidents of rights ownership are specifically delineated.  

In cases involving literal, whole-work copying, litigation sets the boundaries between far use and infringement.  Where copyright holders allege violations of exclusive rights via the substantial similarity or derivative works doctrines, litigation sets the metes and bounds of that which is owned by a copyright holder.  Most disputes are effectively resolved through settlement negotiations or via the granting of injunctive relief, without an explicit, meaningful judicial determination of either the scope of fair use in a given context, or the shape and content of the copyright that protects a particular creative work.

Very few copyright disputes are litigated to stage that compels a written opinion by a judge, and even those that are some times receive only cursory judicial analysis.  Remarkably few cases form the interpretive canon of the Copyright Act, and they are often disputes that were propelled forward by unusual fact patterns. In consequence, copyright law lacks any sort of case law rooted “big picture” schematic with predictive value.

An improved understanding about the dynamics of copyright law could emerge from an extensive quantitative and qualitative assessment of all of the copyright cases that are initiated. Such data might illuminate the reasons that most copyright infringement cases settled quickly, and identify differences between these disputes and those which litigated to a stage at which a written judicial opinion issues. Certainly individual content owners make calculations about how rigorously they will defend particular copyrights in court, but whether large scale copyright holders share similar perspectives about copyright law and litigation is difficult to discern. Little empirical work concerning copyright litigation has been published at all, no less about the decision-making calculi utilized by media oriented corporations. 

Copyright portfolios can constitute corporate assets that are every bit as valuable as patent rosters, and in some respects they may be somewhat easier to value.  Unlike most patentable inventions, there aren’t linear substitutes for creative works, because the works themselves are purposefully consumed individually.  While there are seemingly infinite numbers of songs or novels, they are not functionally interchangeable, and they can be appraised holistically.    However, though the monetary value of copyrighted works may be readily ascertainable by the copyright holders, the information is also likely to be viewed and treated as highly proprietary.  Sales numbers, licensing terms, and associated costs and revenues related to copyrighted works are generally kept confidential by commercial actors.  The only specific financial information that is publicly available is disclosed through some facet of copyright infringement litigation.
        

Abundant scholarly literature theorizes about the cultural and economic impacts of copyright law on society, proceeding primarily from a variety of assumptions about the way that people and organizations behave.  Most economic research about copyrights is non-empirical in nature, reflecting conceptual work such as scenario building, game-playing, and simulation modeling. Meta-analysis is important and valuable, but empirical economic research concerning the effects of current copyright laws and practices could make a tremendous contribution to the discourse.  Understanding something about how, why and when particular copyright disputes are litigated could illuminate heretofore unstudied portions of this complicated picture.  

Some quantitative data is compiled and reported by the federal court system.  For example, the number of copyright cases that are filed in district courts each year are reported
, as are the number that are litigated to a verdict.
 From 1990 until 2003, a period in which there were tremendous changes in creative and distributional technologies, and to the copyright laws, the number of copyright suits brought in federal court remained relatively constant, ranging from 2,000 to 2,500 each year.  This number spiked up in 2004 when Judge Newcomer ruled in BMG Music v. Does 1-203 that the complaint needed to be filed as individual cases against each defendant.
   It increased even more in 2005, which the government explained is “likely due to music companies filing infringement cases against individuals for downloading copyrighted recordings.”
 

This data indicates that from September 2004 through September 2005, records show that 4,494 copyright suits were filed.
  During the same period, only 41 copyright cases were tried, 27 before a jury, while 14 were bench trials.
  During the same interval, 2,397 copyright suits were resolved “before pretrial,” while 287 were terminated “during or after pretrial.”
 

There are enormous gaps in information about how and why copyright holders actually defend their rights through the legal system.   The “knowns” of copyright litigation are dwarfed by the known unknowns:  What sorts of acts of copying typically trigger copyright lawsuits?  How often is literal copying alleged, in comparison to claims of infringement by reason of substantial similarity, or unauthorized derivative work?  Which sorts of disputes are most likely to be resolved early, and which tend to litigated to a resolution?   There are undoubtedly trends and patterns that a methodical analysis of litigated copyright cases would reveal.  

Such information would allow copyright scholars to gain a better understanding of the numbers, contents and varieties of copyright cases that have been litigated in federal courts within the United States since the Copyright Act of 1976 took effect, so that debates about the appropriate criteria for copyright protections, and the proper and efficient scope of such protections, can be better informed, particularly in the emergent contexts of digitalization and online distribution. Until it is available, however, copyright law and policy will continue to be driven by economic modeling, games theories, prisoners’ dilemmas, natural law instincts, lobbying, and raw power. 

One way to fill gaps in empirical knowledge about the effects of copyright laws and policies on copyright stakeholders is to take the Freakonomics
 approach and look for actual “experiments” that are spontaneously occurring in real life.  “Amateur” blogging communities offer real space laboratories in which to study the development and evolution of copyright norms.  Amateur blogs are those run by individuals or groups who are not affiliated with traditional media enterprises, and are not directly or significantly engaged in electronic commerce related activities. The term “amateur” is used rather than noncommercial because some commerciality becomes distractingly contestable when blogs host advertisements and generate revue by doing so.    
II. Sisters Doing It For Themselves: Women, Blogging and Access to the Media

A. Women Are Underrepresented in Traditional Media Enterprises 

Female creative output commands less attention and less money than the creative works of men, and women are less visible, and receive less compensation than male counterparts when they collaborate in the production of creative works with men. Male writers, male singers, male visual artists, male actors, male directors and producers, male composers, male architects, and other male authors of almost any form of copyrightable work dominate the cultural terrain, and acquire and control a substantial majority of the financial resources that creative works accrue.  This dominance is particularly dramatic in the context of journalism.

The potential of Internet-based communication mechanisms to reduce the marginalization of women’s issues and women’s voices in mainstream mass communications is enormous.
 The “digital divide” in the United States has started to close,
 and most citizens have access to online media content. 

Access to the “amateur” Internet-based communication mediums contrasts dramatically with the main stream media, where women are systematically excluded from influential print and broadcast journalism outlets. Consider one illustrative example; that of the abortion rights debate. Garance Franke-Ruta has written:

The past two years have seen one of the most contentious and closely watched presidential contests in 40 years, the retirement of the first female Supreme Court justice, the appointment of two new justices, and an attempted Senate filibuster against one of them specifically because of liberal concerns about how he would vote on choice issues. And during that period, not one op-ed discussing abortion on the op-ed page of the most powerful liberal paper in the nation was written by a reproductive-rights advocate, a pro-choice service-provider, or a representative of a women’s group.

Instead, the officially pro-choice New York Times has hosted a conversation about abortion on its op-ed page that consisted almost entirely of the views of pro-life or abortion-ambivalent men, male scholars of the right, and men with strong, usually Catholic, religious affiliations. In fact, a stunning 83 percent of the pieces appearing on the page that discussed abortion were written by men. [Emphasis added].


This stunning male dominance of the print media discourse on abortion in the New York Times occurs despite the obvious fact that issues related to reproductive freedom are of particular importance to women. Women, it will be shown, do not lack either opinions on this subject, or a burning desire to have these opinions publicized on the pages of the New York Times, or anywhere else. They are simply shut out of these communication venues. In conjunction with empirical data that women pursue educational and professional opportunities related to journalism and mass communications at much higher rates than men, powerful evidence suggests that women are intentionally and systematically excluded from the public discourse that is facilitated and directed by high profile mainstream media outlets.
 The article will consider the extent to which women have organized to confront the obstacles to their media access, and reasons for their sustained inability to breach these barriers.


Because men control content creation and selection, the extent that this may affect the ways in which women are portrayed in the media. The Global Media Monitoring Project has reported:

There is not a single major news topic in which women outnumber men as newsmakers. In stories on politics and government only 14% of news subjects are women; and in economic and business news only 20%. Yet these are the topics that dominate the news agenda in all countries. Even in stories that affect women profoundly, such as gender based violence, it is the male voice (64% of news subjects) that prevails. 

Women make the news not as figures of authority, but as celebrities (42%), royalty (33%) or as ‘ordinary people’. Female newsmakers outnumber males in only two occupational categories - homemaker (75%) and student (51 %). It is often said that news provides a mirror on the world. But GMMP 2005 shows that it does not. The world we see in the news is a world in which women are virtually invisible. 

Only 21% of news subjects – the people who are interviewed, or whom the news is about – are female. Though there has been an increase since 1995, when 17% of those heard and seen in the news were women, the situation in 2005 remains abysmal. For every woman who appears in the news, there are five men.
 


The Internet makes available a host of alternative communication outlets. There is, however, an uneasy interdependent but friction-laden relationship between intermediated “professional” online media venues and independent communication outlets.  The participation of particular bloggers, and blogging generally, in the political discourse, has been controversial.
 
B. Women Are Blogging In Substantial Numbers
According to a recent Pew Internet & American Life Project study, 12 million American adults write and maintain blogs, and 37 million adults read them.
 The study also found that bloggers are overwhelmingly young adults who hail from urban and suburban areas; are evenly divided between men and women; and are less likely than internet users to be white.
 

The Internet is a tool that has been used by social communities for organizational and communication purposes.
 Women’s organizations are among these communities, some of which exist in primarily real space, and others that are primarily electronic in form and function.
  Many of these groups have a feminist orientation.
The World Wide Web generally, and feminist blogs and blogging particularly
 significantly enhance the ability of feminists to form, benefit from and support vibrant and diverse online feminist communities. The working definition for “feminist blog” for the purposes of this article is one that either self identifies as such, or that predominantly focuses on the lives or status of women.  One journalist recently estimated that there are almost a quarter of a million feminist blogs woldwide.

The impact, if any, blogs and bloggers have had or potentially can have, upon the tone and content of mainstream mass media coverage of women’s issues is unclear. There are numerous illustrative cases in which feminist blogs have attempted to draw public attention to specific political acts and issues,
 and to foment activism with regard to same on individual issues such as reproductive rights legislation,
 specific rape cases,
 employment discrimination allegations, and custody disputes. 

The influence of feminist blogs upon cultural perceptions of female sex and sexuality is complicated by the divide between avowedly “pro-porn” and “anti-porn” feminists.  It is also distorted by paid “netvocates,” seeming amateurs who are actually paid to create buzz or steer discussions in the blogosphere, either through their own blogs or via the comments threads of others.   Despite these obstacles, the effects of feminist blogging upon the social discourse of gender issues and feminism generally are potentially quite profound if the legal and normative environment in which blogs operate remains such that blogs more effectively function as unfettered tools of “outsider” mass communication.    

C. Status Quo Replication Trends In Cyberspace

Blogging facilitates low cost, geographically unbound communications that can potentially disrupt or circumvent traditional media practices.  At the same, however, many of the force that shape the current media terrain also influence the development of blogs.  The economic, social and political barriers to participation that keep female voices out of the political discourse also operate in cyberspace. 
Women may blog in large numbers, and they may be able to affect change by highlighting or critiquing public policy developments through organized efforts, but achieving sustained visibility is more difficult.  Most readers gravitate to a few “big” blogs at which women writers are proportionately underrepresented, much as they are in mainstream media outlets.  
III.  The Copyright Norms of the Feminist Blogosphere Versus The Norms of Commercial Copyright

There are many ways in which the promulgation or forbearance of particular mass communication legal regimes, especially copyright law, can either foster or undermine the ability of women to speak and be heard, despite their exclusion from traditional media outlets. Copyright law is an important component of the shifting legal terrain that mediates the conflicts between mainstream journalists and bloggers.
  

Copyright laws formulate and regulate the distribution channels through which copyrighted works are exploited.  Copyright laws are written and enforced to help certain groups of people assert and retain control over the resources generated by creative productivity.  Whether authors, intermediaries and consumers are treated fairly, or treat each other fairly, is partly a function of copyright laws. Fairness related to unauthorized uses of copyrighted works is a subjective legal concept that courts are occasionally called upon to adjudicate in the context of defining and applying statutory “fair use.”
  However,   
Commercial copyright holders have primarily used technology to monitor and control linking by blogs, and have been relatively forbearing toward acts of textual copying by blogs.
 Amateur bloggers often post portions of news articles that they have copied from  “authorized” web pages such as online newspapers, or that they have re-typed from ink and paper sources, and similarly re-post photos and graphics they have copied from news websites or discovered else where on the Web. This facilitates new posts that incorporate portions of other works without requiring readers to click links and shift back and forth between web pages, and also allows the posts to remain comprehensible and intact if the authorized website page hosting the original copied or excerpted work devolves into “dead URL” File Not Found territory.
  


The precepts of doctrinal copyright law have almost no meaning in the web log (hereinafter “blog”) universe to blog authors.  Few bloggers have the technological tools or sophistication to impose DRM or otherwise prevent or impede the unauthorized reproduction of their original copyrightable works.  Text and images are easily copied by other bloggers and manipulated. Blogging authors have very little ability to impose or enforce any sort of permissions regime, or even to compel acknowledgements of original authorship, or to mandate links to original source blogs.  Because many “hobby” blogs rely on advertising to subsidize server space and bandwidth expenses, and advertising revenues are tied to link numbers as well as page loads, failures to link have financial consequences.        

The most interesting thing about copyrighted works in the “amateur” blogosphere is that most copyrights are unregistered, and owned by authors themselves, rather than held or licensed by intermediaries.  The fair use norms that have developed in the blogosphere are quite cleanly between authors and copiers.  As a result, the millions of nonprofessional blogs accessible over the Internet function as a copyright norms laboratory.  The norms of linking, quoting, copying and self help that have developed are very instructive about what copyright law might look like in a world in which authors and copiers negotiate the terrain together, free from the almost automatic “high barriers” inclination of corporate media and communications companies.  It is an arena in which fair use is employed boldly, yet authors’ moral rights are equally audaciously asserted, and often respected, despite the fact that peer censure is generally the only copyright enforcement mechanism that can realistically be deployed.  Myriad creative works are demonstrably incentivized in this environment, even though attendant financial rewards are uncertain, and in many cases unsought-after.  The accessibility and distribution of these works are then governed by ad hoc copyright norms. 


Using domestic feminist blogs as a manageable subset of blogs generally, it is apparent that copying and copyrights are a concern to bloggers both as users of copyrighted content, and as authors.
A. The Norms of Use 

Many bloggers avoid potential copyright conflicts by simply linking to the 

originating pages of the content they reference.  For example, in a post that alludes to pregnancy discrimination, a blogger might invoke the phrase “pregnancy discrimination” meaningfully in a sentence, while simultaneously making the phrase into a “hot link” to a another external webpage pertaining to pregnancy discrimination.  This might connect readers to a definitional page such as a wikipedia entry,
 a legal reference, such as a federal statute, an online news source such as a newspaper article, or another post at the same or another blog in which an act of pregnancy discrimination is described.  One benefit of this from an avoiding-copyright-disputes perspective is that no copying of text has occurred.  Also, the author or operator of the linked site has the ability keep informed about linkages (via the architecture of blogging tools, site meters or the Internet generally), and to voice objections communicatively or technologically, so that any resistance to the linking act can be resolved quickly and informally.

The difficulties with the “links only” approach are the effects it has upon continuity of readership, and the uncertain stability of externally linked sites.  Readers who follow the link away from the linking blog may get distracted by the new page or post and never return to the original one.  Linked sites may become “pay per view” or disappear altogether, which the linking blogger typically will not receive any notice of, advanced or otherwise.  


Other bloggers copy excerpts from the visual and textual works of others, or sometimes entire works, and import the content into their own blog posts.  If the site of origination is credited and linked to, the site operator typically has notice of the copying by keeping track of linkages, as noted above, so copyright-related disputes can be discovered and resolved quickly and efficiently is both parties are amenable to doing so.  However, once it is copied posted to another blog, the copyright holder has lost technological control over it. If a dispute over acts of copying can’t be resolved informally, the content owner must resort to traditional legal mechanisms.


A third approach by some bloggers is to simply copy works without any linking.  Unless a blogger is engaging in plagiarism, sources of content are often identified as a way to frame a work or vest it with credibility, but the citation does not include a link to the originating site, possibly to avoid alerting the copyright holder to the copying.          

B. “Protecting” Content 

 
Author-achnowledging norms are very much in evidence at feminist blogs. Typically a copier will both credit the author of a work that has been re-posted, and link to the originating webpage as well.  Sometimes a re-poster will ask blog readers for help in identifying the source of something so that appropriate acknowledgements may be made.

Many feminist blogs bear copyright notices that were creatively crafted in non-legalese, and they seem designed to normatively influence behavior, rather than to linearly facilitate enforcement of traditional copyrights.    (See attached Addendum for samples).  Whether any amateur feminist bloggers have been the “plaintiffs” in copyright related disputes with other bloggers is unclear.  Disputes that have arisen have most likely been settled “invisibly” via e-mail rather than in publicly accessible conversations on blogs themselves.
C. The Future of Blogospheric Copyright Norms
Bold predictions, dire warnings, a few egregious bad puns, blah blah blah.
ADDENDA: SAMPLE COPYRIGHT STATEMENTS FROM FEMINIST BLOGS
Please Don’t Copy  
I really didn't want to put a copyright thing on my site. It seemed a little....I don't know. But it's been brought to my attention I need to remind people to maybe think their own thoughts.

http://www.suburbanbliss.net/ 
All content and images belong to me unless otherwise stated. Don't steal 'em or I'll have to tie you up and throw you in the catfish pond. 
http://redneckmama.com/ 

Copyright stuff

Accept no imitators

living in communities of resistance, arts communities, queer communities that are fast being co-opted, transformed into microcosms of the larger, capitalist, market/consumer-driven world means either i define what i do naturally and willingly as work, claim my own courageously flowing creativity and my defiant intellectuality as my own or an "ally" or "friend" with more business savvy may very well claim my work and creativity as their own and market it successfully. sadly, regardless of what i do or say, it is impossible to control or limit the actions of those who take. nonetheless, i speak.

academia has become a self-centered, self-referencing beast where only those who have been or are in the process of being eaten by the beast can be acknowledged/cited/ referenced in works produced within its ivory towers.

for someone like me who began thinking in academia...actually despite academia, who locates herself within a radical anti-oppression/feminist/political tradition that i understood was meant to crush power hierarchies by disseminating information/access freely and by validating the information of everyday people as well as 'experts', i understand that the utopian vision of power/privilege/information/access shared, is not yet here. this admission is difficult.

running in circles where i habitually interact with/share words and ideas with/struggle with those who look forward to careers and lives in academia, i find myself repeatedly pointing out the obvious:
i know how y'all does stay 
i understand that you will have to/be able to/want to consume the words of those who are not/may never be cited/located in academic circles. i know how easy it will be/already is for you and yours to recycle/rename and claim the ideas/thoughts/dreams of others in a fashion not considered plagiarism or idea theft because you didn't suck up the work of another academic.

fyi: 
our worlds converge more often than you think. so, unless you want to see me staring at you from a seat in the audience at a conference/panel/symposium you've organized to discuss power, oppression, co-optation, legitimacy, knowledge or some such other drivel, as you spit my words back at me, do not selfishly mine my intellectual and creative resources for your own economic well-being and stability.

sticky fingers off. 

same fyi for paid community organizers who are working against oppressive odds in professional environments where the sort of work i do, facilitation/education/dissemination of thought through spoken and written word, is becoming de-skilled, whittled down to under-paid work divested of any purpose beyond seeing to the programming needs of middle[activist]management who report to academic, government and foundational funding sources.

same fyi for any budding, emerging or established writer/spoken word types, too.

the unspoken competition is fierce. the one-up-manship and undercutting inside communities of resistance is fierce. here's me naming the obvious.
here's me being sad, upset, worried but practical, too.
this is me sorely missing the days when i used to give out information wherever and whenever people seemed interested....

that is...
until i realized that folks were translating info, ideas, energies this cash poor, working class woman with intellect was offering into cash making opportunities for themselves inside community and they weren't at all interested in sharing what they were cookin' up with me!

ain't life grand?

so!

all darkdaughta.com logos, articles, art and related images are copyright t.j. bryan unless otherwise specified on a page.

all other images and content are either royalty free, public domain or printed with permission.

all written works are copyrighted by their writers/creators [that would mostly be t.j. unless otherwise specified].

reprinting any written works, images, workshop ideas or concepts for anything but non-capitalism linked, personal use without permission is prohibited. 

obtaining permission means you contact the webmatrix [darkdaughta] and make a request for the release of info, visual artwork or written work, or facilitation-related info, blah, blah, blah.

if you just wanna use the stuff for personal growth, family/lover/friend/partner education or actual non-monetarily-linked grassroots education, please do so with my permission and with the understanding that darkdaughta.com and t.j. bryan aka tenacious will be referenced in any reproductions.

violation of this boundary may result in copyright, trademark, or other intellectual property rights violation and subject you to civil or criminal penalties.

http://darkdaughta.com/copyright.html 

copyright yogabeans.com 2006, all rights reserved
keep your karma clean, please don't steal

http://www.yogabeans.com/ 

© 2004-2006 
Roxanne Cooper

http://roxanne.typepad.com/rantrave/
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� See e.g. � HYPERLINK "http://www.amptoons.com/blog/archives/2006/03/27/another-tragic-sexual-assault-story/" ��http://www.amptoons.com/blog/archives/2006/03/27/another-tragic-sexual-assault-story/� ; � HYPERLINK "http://www.nyu.edu/classes/siva/archives/002620.html" ��http://www.nyu.edu/classes/siva/archives/002620.html� ; � HYPERLINK "http://dir.salon.com/story/mwt/feature/2003/10/27/belkin/index.html" ��http://dir.salon.com/story/mwt/feature/2003/10/27/belkin/index.html� ; � HYPERLINK "http://www.nyu.edu/classes/siva/archives/002090.html" ��http://www.nyu.edu/classes/siva/archives/002090.html� 


� e.g. � HYPERLINK "http://feministlawprofs.law.sc.edu/?p=784" ��http://feministlawprofs.law.sc.edu/?p=784� 


� � HYPERLINK "http://www.feministe.us/blog/archives/2006/03/31/even-more-on-the-duke-rape-case/#more-2561" ��http://www.feministe.us/blog/archives/2006/03/31/even-more-on-the-duke-rape-case/#more-2561� ; � HYPERLINK "http://pinkofeministhellcat.typepad.com/pinko_feminist_hellcat/oc_rape_case/index.html" ��http://pinkofeministhellcat.typepad.com/pinko_feminist_hellcat/oc_rape_case/index.html� 


� See e.g. � HYPERLINK "http://www.eff.org/bloggers/" ��http://www.eff.org/bloggers/� and � HYPERLINK "http://www.npr.org/templates/story/story.php?storyId=5310651" ��http://www.npr.org/templates/story/story.php?storyId=5310651� 


� Section 107 of the Copyright Act, see also fair use cases such as Sony Betamax, Acuff Rose, Harper & Row, Steinberg v. Columbia Pictures, MyMP3, Napster. 


� But see the NYT v. Free Republic case.


� Dan Solove independently made a very similar point here: � HYPERLINK "http://www.concurringopinions.com/archives/2005/12/what_if_copyrig.html" ��http://www.concurringopinions.com/archives/2005/12/what_if_copyrig.html� 


� � HYPERLINK "http://www.newyorker.com/printables/fact/060731fa_fact" ��http://www.newyorker.com/printables/fact/060731fa_fact�  
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