
TO THE HONORABLE RONALD GEORGE, CHIEF JUSTICE,
AND THE HONORABLE ASSOCIATE JUSTICES OF THE
CALIFORNIA SUPREME COURT:

Final Amicus Brief  in People v . Cornell Brown, t o Ca.
Supreme Cour t .

Writ t en by Erin Smit h, 3L, Boalt , fall 2003, f iled 1 / 5 / 04 on
behalf  of  CAADV.

STATEMENT OF FACTS

        Amici Curiae (hereinaf t er ÒAmiciÓ)  adopt  t he St at ement
of  Fact s set  fort h in t he brief  of  Respondent .  (RespÕt  Answer
Br. at  1 -6 .)

SUMMARY OF ARGUMENT

       The primary issue in t his case is whet her expert
t est imony regarding bat t ering and it s ef fect s is admissible by
t he prosecut ion in domest ic violence cases in which t here is
one report ed incident  of  physical abuse and t he vict im
appears t o be recant ing.  Amici concur wit h t he Respondent
t hat , under Evidence Code sect ion 1107, t he relevance of
expert  t est imony regarding bat t ering and it s ef fect s does not
depend on a showing of  prior abuse.  Rat her, expert  t est imony
is relevant  when an individual who alleges domest ic violence
displays behaviors t hat  are known t o be exhibit ed by vict ims
of  domest ic violence.  For example, expert  t est imony is
relevant  t o explain why a vict im may recant  t he init ial account
of  t he abuse.  Moreover, pursuant  t o Evidence Code sect ion
801, expert  t est imony regarding bat t ering and it s ef fect s is
relevant  t o disabuse jurors of  common misconcept ions t hat



                                                                                                  People v. Brown 2

t hey may have because domest ic violence is out side t heir
common experience.

       A rule holding t hat , when t he vict im recant s, expert
t est imony is admissible only when t here is evidence of  prior
abuse would be cont rary t o t he t ypical dynamics of  domest ic
violence.  If  court s were t o require evidence of  past  abuse, it
is unlikely t hat  t here would be such evidence despit e t he fact
t hat  abuse had occurred.

       First , domest ic violence is not  limit ed only t o physical
abuse.  Domest ic violence of t en encompasses emot ional,
ment al, and ot her t ypes of  abuse, which most  of t en occur in
t he privacy of  t he home.  Vict ims are highly unlikely t o report
incident s of  emot ional or ment al abuse because t he criminal
just ice syst em rarely recognizes such behavior as abuse.

       Second, even when t here is physical violence, vict ims of
domest ic violence are unlikely t o report  it  in many inst ances.
Thus, even when t here is past  abuse, t here may be no
evidence of  t he abuse.

       Furt hermore, a rule t hat  would require evidence of
past  abuse in order t o admit  expert  t est imony when t he
vict im recant s is cont rary t o public policy.  It  is t he policy of
t he st at e t o discourage domest ic violence and t o of fer
prot ect ion t o vict ims of  domest ic violence.  A rule requiring
vict ims t o endure more t han one incident  of  physical abuse in
order t o have t he benef it  of  expert  t est imony at  t rial f lies in
t he face of  t his policy and runs count er t o common sense.

       Even if  t he Court  does require a showing of  past  abuse in
order t o admit  expert  t est imony when t he vict im recant s, t he
evidence of  past  abuse should not  be limit ed t o physical
violence.  Domest ic violence is not  limit ed t o discret e
incident s of  physical abuse.  The emot ional, ment al, and ot her
t ypes of  abuse common in domest ic violence relat ionships
should also be considered as evidence of  past  abuse t hat  lays
t he foundat ion for expert  t est imony t o be admit t ed.
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       Finally, t he t erm Òbat t ered womenÕs syndromeÓ is not
an appropriat e t erm t o describe t he nat ure of  expert
t est imony commonly given in domest ic violence cases, nor
does it  adequat ely describe t he experiences of  vict ims of
domest ic violence.

A RGUMENT

I. EXPERT TESTIMONY REGARDING BATTERING AND ITS
EFFECTS IS RELEVANT AND ADMISSIBLE UNDER
EVIDENCE CODE SECTIONS 1 1 0 7  AND 8 0 1  TO DISPEL
COMMON MISCONCEPTIONS

       Expert  t est imony regarding bat t ering and it s ef fect s
does not  require prior incident s of  physical abuse in order t o
be relevant  under Evidence Code sect ion 1107.  Relevance
requires only, as Respondent  assert s, t he demonst rat ion of
behavior t hat  is t ypical of  domest ic violence vict ims, such as
recant at ion.  The requirement  of  past  incident s of  abuse is
nowhere found in t he language of  Evidence Code sect ion 1107.
That  sect ion plainly st at es t hat  expert  t est imony is
admissible regarding t he ef fect s of  abuse on vict ims as long
as it  is, simply, relevant .   ÒThe foundat ion shall be suf f icient
for admission of  t his expert  t est imony if  t he proponent  of  t he
evidence est ablishes it s relevancy and t he proper
qualif icat ions of  t he expert  wit ness.Ó  Cal. Evid. Code §
1107(b)  (West  2003)  (emphasis added) ; see also People v.
Humphrey (1996)  13 Cal.4 t h 1073, 1087 (ÒWe have found
[ t he expert  t est imony]  relevant ; it  is t herefore admissible.Ó) .

       In addit ion t o sect ion 1107, Evidence Code sect ion 801
permit s expert  t est imony in order t o assist  t he t rier of  fact
wit h mat t ers beyond common experience.  ÔIf  a wit ness is
t est if ying as an expert , his t est imony in t he form of  an
opinion is limit ed t o such an opinion as is:  (a)  Relat ed t o a
subject  t hat  is suf f icient ly beyond common experience t hat
t he opinion of  an expert  would assist  t he t rier of  fact  . . ..Ó
Cal. Evid. Code § 801 (West  2003) .
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       Behaviors t ypical of  domest ic violence vict ims are beyond
jurorsÕ common experience, and jurors commonly harbor
misconcept ions about  t he reasons for t hese behaviors.  Alana
Bowman, ÒA Mat t er of  Just ice: Overcoming Juror Bias in
Prosecut ions of  Bat t erers Through Expert  Wit ness Test imony
of  The Common Experiences of  Bat t ered WomenÓ, 2  S. Cal.
Rev. L. & WomenÕs St ud. 219, 234-236 (1992) .  Expert
t est imony regarding such behaviors would assist  jurors by
disabusing t hem of  t heir common misconcept ions.

       Furt hermore, many behaviors, not  just  t hose
encompassed by Òbat t ered womenÕs syndromeÓ, as t hat  t erm
was def ined over t went y years ago, are beyond jurorsÕ
common experience.  See inf ra Part s I.B, III.A.  Expert
t est imony regarding all such behaviors is admissible.  See
People v. McAlpin (1991)  53 Cal.3d 1289, 1302 n.6  (ÒThe
evidence is of  assist ance t o t he jury even t hough t he ment al
healt h profession has not , or not  yet , formally labeled it  as a
ÒsyndromeÓ) .

A.  CALIFORNIA COURTS HAVE ADMITTED EXPERT TESTIMONY
THAT DISPELS COMMON MISCONCEPTIONS IN CASES IN WHICH
THE VICTIM RECANTS OR DOES NOT COOPERATE WITH THE
PROSECUTION

       It  is common for vict ims of  domest ic violence not  t o
cooperat e wit h t he prosecut ion by recant ing t heir init ial
report s of  t he abuse.  It  is est imat ed t hat  approximat ely 78%
of  domest ic violence vict ims recant  or become uncooperat ive
wit h t he prosecut ion af t er t he t ime of  t heir init ial account s.
Maureen McLeod, ÒVict im Noncooperat ion in t he Prosecut ion
of  Domest ic Violence:  A Research Not e,Ó 21 Criminology 395
(1983) .  This f igure holds t rue for f irst -t ime vict ims of  abuse
as well, wit h about  80% of  t hese vict ims also recant ing t heir
report s of  t he abuse.  People v. Gomez (1999)  72 Cal.App.4 t h
405, 411 (cit ing t he expert Õs t est imony) .

       When a vict im recant s during sworn t est imony, expert
t est imony is necessary t o explain t o t he jury why t he vict im is
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t est if ying in an apparent ly self -cont radict ory manner.  Such
self -cont radict ory t est imony by a vict im of  domest ic violence
is out side t he common experience of  most  jurors.  See
Bowman, supra, at  235 (st at ing t hat  clinical st udies have
found domest ic violence t o be out side t he common experience
of  jurors) .  A common misconcept ion held by jurors is t hat  t he
vict im is not  a t rust wort hy person since s/ he has t old t wo
conf lict ing st ories.  Id. at  246-48.  An addit ional
misconcept ion is t hat  t he abuse must  not  have occurred
because t he vict im is denying under oat h t hat  it  did occur.  Id.
These assumpt ions are of t en erroneous and are based on
jurorsÕ misconcept ions of  t he realit ies of  t he experience of
domest ic violence.  In t rut h, vict ims of  domest ic violence
recant  t heir init ial report s of  abuse for many reasons t hat
have not hing t o do wit h t heir t rust wort hiness or wit h whet her
t he event  occurred.  For example, vict ims may fear reprisals
f rom t he bat t erer if  t he prosecut ion cont inues, due eit her t o
specif ic t hreat s f rom t he bat t erer or f rom t he vict imÕs
knowledge of  t he bat t ererÕs general pat t erns of  behavior.  Id.
at  248.  Indeed, t he init ial separat ion of  t he vict im f rom t he
bat t erer is of t en t he t ime when t he vict im is at  t he great est
risk of  physical violence f rom t he bat t erer.  Mart ha R.
Mahoney, ÒLegal Images of  Bat t ered Women:  Redef ining The
Issue of  Separat ion,Ó 90 Mich. L. Rev. 1 , 5 -6  (1991) ; see also
Carolyn Rebecca Block, ÒThe Chicago WomenÕs Healt h Risk
St udy,Ó Report  t o t he Nat ional Inst it ut e of  Just ice 256 (2000)
(st at ing t hat  a womanÕs depart ure or at t empt  t o end t he
relat ionship, where t hat  informat ion was available, was an
immediat e precipit at ing fact or in 40% of  homicides wit h
female vict ims, and 13% of  incident s t hat  led t o homicides
commit t ed by women) ;  Bowman, supra, at  246 ( report ing one
st udyÕs f indings t hat  80% of  vict ims were divorced or in t he
process of  divorcing t heir abusers when t hey were bat t ered) .
This well-document ed phenomenon is referred t o as
Òseparat ion assault Ó. Mahoney, supra, at  6 .

       There is also a danger of  assault  following t he resolut ion
of  legal proceedings or af t er t he bat t ererÕs release f rom jail
or prison.  Karen D. Newman, ÒGiving Up:  Shelt er Experiences
of  Bat t ered Women,Ó 10 Pub. Healt h Nursing 108, 111
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(1993) .  Due t o t he fear of  assault , a vict im may recant  her
st ory of  t he abuse in order t o prot ect  herself , her children,
and ot her family members.

       In addit ion, t here are many reasons t hat  vict ims of
domest ic violence of t en decide t o cont inue t he relat ionship
wit h t he bat t erer, despit e a laypersonÕs common
misconcept ion t hat  no one would cont inue an abusive
relat ionship.  See Mahoney, supra, at  37 .  For example,
vict ims who have children wit h t he bat t erer may decide t o
keep t hem unit ed wit h t he ot her parent  for t he sake of  t he
children or t o obt ain non-f inancial support  f rom t he parent .
Lisa Goodman et  al., ÒObst acles t o Vict imsÕ Cooperat ion Wit h
t he Criminal Prosecut ion of  Their Abusers:  The Role of  Social
Support ,Ó 14 Violence & Vict ims 427, 429 (1999)  (cit ing
childcare and t ransport at ion as examples of  needed non-
f inancial support ) .

       Furt hermore, many vict ims lack self -conf idence in t heir
abilit y t o survive on t heir own.  Susan F. Turner & Const ance
H. Shapiro, ÒBat t ered Women:  Mourning t he Deat h of  a
Relat ionship,Ó 9  Soc. Work 372, 373 (1986) ; Rit a Weincourt ,
ÒNever t o Be Alone:  Exist ent ial Therapy wit h Bat t ered
Women,Ó 23 J. Psychosocial Nursing 24, 29 (1985) .  This
problem may be exacerbat ed by t he fact  t hat  many bat t erers
isolat e t heir vict ims f rom t heir f riends and families so t he
vict ims have fewer support  persons t o whom t hey can t urn in
order t o leave t he relat ionship.  Cris M. Sullivan, ÒThe
Provision of  Advocacy Services t o Women Leaving Abusive
Part ners:  An Explorat ory St udy,Ó 6  J. Int erpersonal Violence
41,  43 (1991).

       Moreover, t he vict im may lack suf f icient  f inancial
resources t o live independent ly f rom t he bat t erer.  A. L.
Ganley, ÒDomest ic Violence:  The What , Why, and Who, in When
Bat t ered Women Are Charged wit h CrimesÓ  A Resource
Manual for Defense At t orneys and Expert  Wit nesses (S.
Ost hof f  & J. Spect or eds., 1996) ; see also Lewis Okun, Woman
Abuse:  Fact s Replacing Myt hs (1986) .
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       In fact , it  is common for vict ims t o lack f inancial self -
suf f iciency due t o t he very nat ure of  many domest ic violence
relat ionships.  One common element  of  such relat ionships is
t he bat t ererÕs f inancial cont rol over t he vict im.  Diane R.
Follingst ad et  al., ÒThe Role of  Emot ional Abuse in Physically
Abusive Relat ionships,Ó 5  J. Fam. Violence 107, 109 (1990) ;
see inf ra Part  II.B.1 .  By cont rolling t he vict imÕs access t o
money and employment , t he bat t erer creat es a sit uat ion in
which t he vict im cannot  leave because s/ he cannot  support
herself  or himself .  See, e.g., Follingst ad et  al., supra, at  109.
The problem is amplif ied when t he vict im has children who
need t o be support ed.  For t his reason, t he vict im may feel
t rapped in t he relat ionship and may decide t hat  it  should
cont inue.  It  is ent irely foreseeable t hat  vict ims in t hese
sit uat ions would be likely t o recant  t heir account s of  abuse.

       Addit ionally, vict ims of t en fear ramif icat ions wit hin t heir
communit ies if  t hey reveal abuse or leave a relat ionship.  For
inst ance, some communit ies, part icularly communit ies of
racial minorit ies and immigrant s, form close bonds t o support
one anot her.  Linda Ammons, ÒMules, Madonnas, Babies,
Bat hwat er, Racial Imagery and St ereot ypes:  The Af rican-
American Woman and t he Bat t ered Woman Syndrome,Ó 1995
Wis. L. Rev. 1003, 1021; Angela Browne, ÒReshaping t he
Rhet oric:  The Nexus of  Violence, Povert y and Minorit y St at us
in t he Lives of  Women and Children in t he Unit ed St at es,Ó 3
Geo. J. on Fight ing Povert y 19, 19 (1995) .

       Members of  t hese communit ies may view report ing t he
bat t erer t o law enforcement  as a bet rayal of  t he communit y,
and t he vict im may face social isolat ion for disclosing t he
abuse.  Ammons, supra, at  1023-24  (Af rican-Americans) ;
Browne, supra, at  19-20  (Asian-Americans) ; Jenny Rivera,
ÒDomest ic Violence Against  Lat inas by Lat ino Males:  An
Analysis of  Race, Nat ional Origin, and Gender Dif ferent ials,Ó
14 B.C. Third World L.J. 231, 249 (1994)  (Lat inos) .
Furt hermore, t he vict imÕs religious beliefs may not  encourage
ending a relat ionship, Beverly Horsburgh, ÒLif t ing t he Veil of
Secrecy:  Domest ic Violence in t he Jewish Communit y,Ó 18
Harv. WomenÕs L.J. 171, 198-99 (1995) , so t he vict im may
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fear isolat ion f rom t he religious communit y as well, id. at  205.
See generally Reverend Kat herine Hancock Ragsdale, ÒThe
Role of  Religious Inst it ut ions in Responding t o t he Domest ic
Violence Crisis,Ó 58 Alb. L. Rev. 1149 (1995) .

       In addit ion, many vict ims feel int ense shame at  having t o
admit  t o t hemselves, t o t heir families, and t o t heir
communit ies t hat  t heir relat ionship has ÒfailedÓ. Mary Ann
Dut t on & Cat herine L. Walt z, ÒDomest ic Violence:
Underst anding Why It  Happens and How t o Recognize It ,Ó in
Domest ic Violence Law 66, 72 (Nancy K.D. Lemon ed., 2001) .
The vict im may also be in love wit h t he bat t erer and may
harbor some hope t hat  t he bat t erer will change.  L. A. Fost er
et  al., ÒFact ors Present  when Bat t ered Women Kill,Ó 10  Issues
in Ment al Healt h Nursing 273 (1989) ; Claire M. Renzet t i,
ÒViolence in Lesbian Relat ionships:  A Preliminary Analysis of
Causal Fact ors,Ó 3  J. Int erpersonal Violence 381, 396 (1988) .
Finally, t he vict im of t en assumes responsibilit y for t he abuse,
believing t hat  if  s/ he perfect s his or her behavior, t hen t he
bat t erer will act  more peacefully.  Lenore Walker, The
Bat t ered Woman 56-58 (1979) .

       While many vict ims of  domest ic violence, including f irst -
t ime vict ims of  physical violence, experience at  least  some of
t hese mot ivat ions for recant ing, jurors do not  have an
underst anding of  t hese fact ors t hrough t heir own Òcommon
experienceÓ.  See Cal. Evid. Code § 801(a)  (West  2003) ;
Bowman, supra, at  242 (explaining t hat  most  people have not
wit nessed t he ef fect s of  abuse on vict ims) .  Thus, in order t o
prevent  jurors f rom applying t heir own preconceived not ions
regarding t he reasons for recant at ion t o t he fact s of  t he
case, it  is necessary for an expert  t o disabuse t he jurors of
t hese common misconcept ions by t est if ying regarding t he
ef fect s of  abuse on t he Òbeliefs, percept ions, or behavior of
vict ims of  domest ic violenceÓ.  Cal. Evid. Code § 1107(a)
(West  2003) ; Bowman, supra, at  247-48 (st at ing t hat  expert
t est imony regarding recant at ion will help juries assess
vict imsÕ credibilit y and reasonableness) .  Evidence Code
sect ions 1107 and 801 expressly admit  expert  t est imony for
t his purpose.
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       Furt hermore, t his Court  has held t hat  expert  t est imony
is relevant  t o disabuse jurors of  common misconcept ions
about  domest ic violence.  See People v. Humphrey (1996)  13
Cal.4 t h 1073, 1087-88.  Specif ically, t his court  has held t hat
expert  t est imony is relevant  t o t he vict imÕs credibilit y, see
id., which is called int o quest ion when, as in t his case, t he
vict im recant s.

       Addit ionally, ot her California court s have admit t ed expert
t est imony t o count er jurorsÕ misconcept ions regarding
recant at ion specif ically.  See People v. Gadlin (2000)  78
Cal.App.4 t h 587, 594 (expert  t est imony on bat t ered womenÕs
syndrome was properly admit t ed because it  Òspeaks direct lyÓ
t o recant at ion) ; People v. Williams (2000)  78 Cal.App.4 t h
1118, 1129 (acknowledging t he admissibilit y of  evidence t o
explain why vict ims may make inconsist ent  st at ement s about
abuse) ; People v. Morgan (1997)  58 Cal.App.4t h 1210, 1215
(expert  t est imony was admissible t o of fer a mot ive for t he
vict imÕs recant at ion) .  When a vict im of  domest ic violence
recant s t he original account  of  t he abuse, regardless of
whet her t here have been past  report ed incident s of  physical
violence, expert  t est imony is relevant  t o explain t he
recant at ion t o t he t rier of  fact .

B.  THERE ARE EFFECTS OF DOMESTIC VIOLENCE OTHER THAN
VICTIM RECANTATION FOR WHICH EXPERT TESTIMONY IS
NECESSARY TO DISPEL COMMON MISCONCEPTIONS

       In addit ion t o recant at ion, t here are ot her behaviors
f requent ly exhibit ed by vict ims of  domest ic violence t hat  are
out side t he juryÕs common experience.  Expert  t est imony is
relevant  and admissible, t herefore, t o explain t hese behaviors
t o t he jury even if  t he vict im cooperat es wit h t he prosecut ion.
Alt hough such behaviors are not  at  issue in t he inst ant  case,
t hey of t en arise in domest ic violence cases, regardless of  t he
number of  past  document ed incident s of  physical violence.
Therefore, t he admissibilit y of  expert  t est imony in cases
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involving t hese behaviors will be implicat ed by t he Court Õs
ruling in t he present  case.

       First , many vict ims st ay in abusive relat ionships even
af t er t hey have experienced emot ional, ment al, sexual, or
physical abuse.  Alana Bowman, ÒA Mat t er of  Just ice:
Overcoming Juror Bias in Prosecut ions of  Bat t erers Through
Expert  Wit ness Test imony of  The Common Experiences of
Bat t ered Women,Ó 2 S. Cal. Rev. L. & WomenÕs St ud. 219,
241-42 (1992) ; see also Lisa R. Eskow, ÒThe Ult imat e
Weapon?:  Demyt hologizing Spousal Rape and
Reconcept ualizing It s Prosecut ion,Ó 48 St an. L. Rev. 677,
677-98, 703-09 (1996)  (discussing spousal rape as a form of
sexual abuse) .  In fact , vict ims of  domest ic violence leave and
ret urn an average of  f ive t imes over eight  years before t hey
are ready t o leave t he relat ionship permanent ly.  Davies et  al.,
ÒSafet y Planning wit h Bat t ered WomenÓ Complex
Lives/ Dif f icult  Choices 79-80 (1998) .

        Second, many vict ims have experienced past  incident s
of  abuse wit hout  report ing t hose incident s t o t he police.
Pat ricia Tjaden & Nancy Thoennes, ÒExt ent , Nat ure, and
Consequences of  Violence Against  WomenÓ, Findings f rom t he
Nat ional Violence Against  Women Survey 49-50 (2000)
( f inding t hat  only 26 .7% of  female vict ims report ed physical
assault s by t heir part ners t o police) ; cf . Cal. Welf . & Inst .
Code § 18290 (Ò[ I] nst ances ofdomest ic violence are
considered t o be t he single most  unreport ed crime in t he
st at e.Ó) .

       These behaviors are cont rary t o laypersonsÕ common
misconcept ions t hat  if  t he abuse had occurred, t he vict im
would have lef t  t he relat ionship, would have refused t o reunit e
wit h t he bat t erer, and/ or would have report ed t he abuse t o
t he police.  Bowman, supra, at  241-42.  Anot her
misconcept ion is t hat  if  t he vict im st ayed in t he relat ionship,
s/ he must  have enjoyed or welcomed t he abuse.  Id. at  246;
Mary Ann Dut t on, ÒUnderst anding WomenÕs Responses t o
Domest ic Violence:  A Redef init ion of  Bat t ered Woman
Syndrome,Ó 21 Hofst ra L. Rev. 1191, 1227 (1993) .
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       If  jurors hold t hese common misconcept ions about  t he
reasons t hat  vict ims of  domest ic violence st ay in abusive
relat ionships, t hey may disbelieve t hat  t he abuse occurred.
Bowman, supra, at  241-48.  Alt ernat ively, t hey may t hink
t hat  t he vict im is not  credible because s/ he did not  behave as
t he jurors believe a vict im would. Id.  Expert  t est imony is
admissible under Evidence Code sect ion 801 because it  would
assist  t he t rier of  fact  by disabusing jurors of  t hese common
misconcept ions.  § 801(a)  (expert  wit ness t est imony may
address Òa subject  t hat  is suf f icient ly beyond common
experience t hat  t he opinion of  an expert  would assist  t he t rier
of  fact Ó) .  It  is also admissible under Evidence Code sect ion
1 1 0 7  because it  describes t he Òef fect sÓ of  abuse on t he
Òbehavior of  vict ims of  domest ic violence.Ó  § 1107(a) .

       This Court  has st at ed t hat  expert  t est imony regarding
bat t ering and it s ef fect s is admissible t o disabuse jurors of
t he misconcept ion t hat  if  t he abuse occurred, t he vict im
would have lef t .  People v. Humphrey (1996)  13 Cal.4 t h 1073,
1087.  In addit ion, appellat e court s have held t hat  expert
t est imony is admissible t o disabuse jurors of  t he
misconcept ion t hat  vict ims would not  reunit e wit h t heir
bat t erers.  People v. Williams (2000)  78  Cal.App.4 t h 1118,
1128 (expert  t est imony was appropriat e t o explain why t he
vict im allowed t he bat t erer t o ret urn t o t he family residence) ;
People v. Gadlin (2000)  78 Cal.App.4 t h 587, 594 (expert
t est imony Òspeaks direct ly t o . . . reunion by a domest ic
abuse vict imÓ) .

       These misconcept ions are not  limit ed t o cases in which
t here is physical abuse.  Domest ic violence relat ionships
almost  always involve emot ional and ment al abuse in addit ion
t o physical violence.  Diane R. Follingst ad et  al., ÒThe Role of
Emot ional Abuse in Physically Abusive Relat ionships,Ó 5  J.
Fam. Violence 107, 107, 116 (1990) .  However, jurors may
have a misconcept ion t hat  t hese non-physical element s of
abuse are not  serious enough t o be considered domest ic
violence, or t hat  t hey are not  abuse at  all.  Bowman, supra, at



                                                                                                  People v. Brown 12

234-35.  Expert  t est imony is relevant  t o disabuse jurors of
t hese misconcept ions.  See Cal. Evid. Code § 801.

       If  jurors do recognize emot ional and ot her non-physical
manifest at ions of  abuse as domest ic violence, t hey are likely
t o hold t he same misconcept ions about  a vict im who endured
mult iple incident s of  emot ional abuse as a vict im who endured
mult iple incident s of  physical abuse:  t hat  is, t hat  t he vict im
would have lef t  t he relat ionship, would have refused t o reunit e
wit h t he bat t erer, would have report ed t he abuse ( if  not  t o
t he police, t hen t o t herapist s, f riends, or family) , and/ or
enjoyed t he abuse.  See Bowman, supra, at  246.  Thus, even
when t here are no document ed incident s of  physical abuse,
but  t here are emot ional, ment al, or ot her non-physical
incident s of  abuse, expert  t est imony is relevant  t o disabuse
jurors of  t he same misconcept ions t hat  t hey of t en hold
regarding vict ims of  physical abuse.

C.  VICTIMS OF SINGLE INCIDENTS OF ABUSE DISPLAY THE SAME
BEHAVIORS AS VICTIMS OF MULTIPLE INCIDENTS OF ABUSE

       In addit ion t o t he requirement  of  past  abuse, Appellant
argues t hat  t he vict im must  display sympt oms of  Òbat t ered
womenÕs syndromeÓ in order for expert  t est imony regarding
bat t ered womenÕs syndrome t o be relevant .  However, in
assuming t hat  only vict ims who have experienced mult iple
incident s of  physical violence may exhibit  behaviors commonly
associat ed wit h t he ef fect s of  bat t ering, Appellant  ignores
t he realit y of  t he dynamics of  domest ic violence.

       In fact , as Respondent  point s out , vict ims of  one incident
of  physical abuse are just  as likely as vict ims of  mult iple
incident s of  physical abuse t o display behavior t hat  is of t en
exhibit ed by vict ims of  domest ic violence.  Am. Psychological
AssÕn, ÒViolence and t he Family,Ó Report  of  t he American
Psychological Associat ion President ial Task Force on Violence
and t he Family (1996) .  Moreover, as Respondent  observes,
t he fact  t hat  domest ic violence vict ims ret urn t o abusive
relat ionships an average of  f ive t imes before leaving t he



                                                                                                  People v. Brown 13

relat ionship, see Davies et  al., ÒSafet y Planning wit h Bat t ered
Women,Ó Complex Lives/ Dif f icult  Choices 79-80 (1998) ,
indicat es t hat  vict ims of  f irst -t ime physical violence are more
likely t han, for example, vict ims of  t he f if t h incident  of
violence t o remain in t he relat ionship, t hereby demonst rat ing
behavior of t en associat ed wit h bat t ering and it s ef fect s.
(See RespÕt  Answer Br. at  29-30 .)

        Thus, requiring evidence of  behavior associat ed wit h
bat t ering and it s ef fect s in order t o admit  expert  t est imony
does not  necessit at e a bright  line exclusion of  expert
t est imony f rom all cases in which t here is only one report ed
incident  of  physical violence.

II.  LIMITING EXPERT TESTIMONY WHEN VICTIMS RECANT
TO CASES IN WHICH THERE ARE MULTIPLE INCIDENTS
OF PHYSICAL ABUSE IS CONTRARY TO PUBLIC POLICY
AND THE TYPICAL DYNAMICS OF DOMESTIC VIOLENCE

A.  REQUIRING EVIDENCE OF PAST ABUSE IS CONTRARY TO
PUBLIC POLICY BECAUSE IT ENCOURAGES VICTIMS TO REMAIN
IN ABUSIVE RELATIONSHIPS

       It  is t he public policy of  t he st at e t o oppose repeat ed
incident s of  domest ic violence.  See Cal. Pen. Code § 13700,
St at . 1984 c. 1609 (Ò[ V]  iolent  behavior in t he home is
criminal behavior and will not  be t olerat ed . . ..Ó) ; Cal. Welf . &
Inst . Code § 18290 (ÒThe Legislat ure hereby f inds and
declares t hat  t here is a present  and growing need t o develop
innovat ive st rat egies and services which will ameliorat e and
reduce t he t rauma of  domest ic violence.  There are hundreds
of  t housands of  persons in t his st at e who are regularly
beat en.Ó)  (emphasis added) .  A rule requiring a showing of
past  abuse in order t o admit  expert  t est imony regarding
bat t ering and it s ef fect s when vict ims recant  could have
unint ended consequences t hat  violat e t his policy.
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       Denying vict ims t he benef it  of  expert  t est imony at  t rial if
t hey recant  and t here are no document ed prior incident s of
abuse will send vict ims t he message t hat  t hey should remain
in t he relat ionship unt il t he abuse occurs again.  Moreover,
such a rule would make it  more dif f icult  for vict ims of  one
incident  of  abuse t o obt ain a convict ion of  t heir bat t erer
compared t o vict ims of  mult iple incident s of  abuse.  This could
inhibit  t heir abilit y t o leave t he relat ionship, t rapping t hem in
abusive relat ionships unt il t he abuse has repeat ed it self  more
t han once, and possibly unt il physical violence has escalat ed t o
life-t hreat ening proport ions.  This is an absurd result  t hat  is
not  relat ed t o any goal of  t he criminal just ice syst em.

       In addit ion, domest ic violence imposes subst ant ial
economic cost s on t he st at e.  For example, domest ic violence
result s in healt h care cost s, reduced work product ivit y,
counseling cost s for vict ims and t heir children, fost er care
cost s, court  cost s, and law enforcement  cost s.  Joan Zorza,
ÒWomen Bat t ering:  High Cost s and t he St at e of  t he Law,Ó in
Domest ic Violence Law 11, 11-14 (Nancy K.D. Lemon ed.,
2001) .  Furt hermore, domest ic violence is t he Òlargest  cause
of  homelessness in America, account ing for up t o half  of  all
homeless familiesÓ.  Id. at  12-13.  A judicial rule t hat  has t he
ef fect  of  keeping vict ims of  domest ic violence in abusive
relat ionships longer t han necessary, t herefore, is likely t o
impose a severe f inancial burden on t he st at e.

B.  LIMITING EXPERT TESTIMONY TO CASES IN WHICH THERE
ARE MULTIPLE INCIDENTS OF ABUSE IS CONTRARY TO THE
TYPICAL DYNAMICS OF DOMESTIC VIOLENCE

1.  Domest ic Violence Encompasses Emot ional, Ment al, and
Ot her Non-Physical Types of  Abuse

       Domest ic violence is not  a series of  discret e incident s of
physical abuse.  Mary Ann Dut t on, ÒUnderst anding WomenÕs
Responses t o Domest ic Violence:  A Redef init ion of  Bat t ered
Woman Syndrome,Ó 21 Hofst ra L. Rev. 1191, 1208 (1993)
[ hereinaf t er: Dut t on, ÒUnderst andingÓ] .  Rat her, it  t ypically
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encompasses a range of  behaviors, including emot ional,
ment al, and ot her t ypes of  abuse in which t he bat t erer exert s
power and cont rol over t he vict im.  See Ellen Pence & Michael
Paymar, Educat ion Groups for Men Who Bat t er:  The Dulut h
Model (1993) ; Dut t on, ÒUnderst anding,Ó supra, at  1208-09.
Admit t ing expert  t est imony only in t hose cases in which t here
are document ed incident s of  physical violence would ignore t he
realit y t hat  non-physical manifest at ions of  abuse are
f requent ly present  in domest ic violence relat ionships.

       Domest ic violence can encompass all of  t he
circumst ances of  a vict imÕs life.  For example, one mechanism
of  power and cont rol t hat  bat t erers commonly exert  over
vict ims is emot ional abuse.  Bat t erers of t en put  vict ims down
by making t hem feel bad about  t hemselves, calling t hem
names, t elling t hem t hey are crazy, t elling t hem t hey are
st upid, and humiliat ing t hem.  Domest ic Abuse Int ervent ion
Project , ÒPower and Cont rol Wheel,Ó in Domest ic Violence Law
43 (Nancy K.D. Lemon ed., 2001)  [ hereinaf t er ÒPower and
Cont rol WheelÓ] ; see also Dut t on, ÒUnderst anding,Ó supra, at
1205-06 .

       Anot her met hod of  power and cont rol t hat  can be used is
int imidat ion.  ÒUnderst anding,Ó supra, at  1205-06 ; ÒPower
and Cont rol WheelÓ.  Bat t erers may use looks, act ions, or
gest ures, such as dest roying personal propert y or displaying a
weapon, t o int imidat e t heir vict ims and make t hem af raid in
t heir own homes.  Mary Ann Dut t on & Cat herine L. Walt z,
ÒDomest ic Violence:  Underst anding Why It  Happens and How
t o Recognize It ,Ó in Domest ic Violence Law 66, 68 (Nancy K.D.
Lemon ed., 2001) ; ÒPower and Cont rol Wheel.Ó  Addit ionally,
bat t erers of t en isolat e t heir vict ims by cont rolling when and
where t hey leave t he house, t o whom t hey speak, and what
t hey do.  Dut t on & Walt z, supra, at  68 ; ÒPower and Cont rol
Wheel.Ó  These act ions severely limit  vict imsÕ f reedom and
t heir abilit y t o maint ain relat ionships wit h f riends and family.

       Moreover, many bat t erers use economic abuse as a
met hod of  cont rol over t heir vict ims.  Dut t on,
ÒUnderst anding,Ó supra, at  1205-06; ÒPower and Cont rol



                                                                                                  People v. Brown 16

Wheel.Ó  For example, bat t erers may prevent  t heir vict ims
f rom get t ing or keeping a job, or t hey may cont rol vict imsÕ
access t o money by t aking it  away, providing a limit ed
allowance, forcing t hem t o ask for money, or keeping sources
of  money a secret .  ÒPower and Cont rol WheelÓ; see also
Dut t on & Walt z, supra, at  68 .  These met hods ensure t hat  t he
bat t erer has complet e economic cont rol over t he household.

       Bat t erers also may use children t o obt ain power and
cont rol over vict ims by t hreat ening t o t ake t he children away
or by using visit at ion t o harass t he vict im.  Dut t on & Walt z,
supra, at  68 ; ÒPower and Cont rol WheelÓ.  For vict ims who
fear not hing more t han losing t heir children, t his can paralyze
t hem int o submission t o t he bat t erer.

       Finally, bat t erers of t en t hreat en t heir vict ims.  Dut t on,
ÒUnderst anding,Ó supra, at  1205-06; ÒPower and Cont rol
WheelÓ.  In addit ion t o t hreat s of  physical violence, such
t hreat s may include having t he vict im deport ed or report ing
t he vict im t o welfare aut horit ies.  ÒPower and Cont rol WheelÓ.
For immigrant  vict ims and poor vict ims, t hese t hreat s have
life-changing implicat ions.  Bat t erers may use t hese t hreat s
t o coerce vict ims int o performing illegal act s or dropping
criminal charges against  t he bat t erer.  ÒPower and Cont rol
WheelÓ; see also Dut t on & Walt z, supra, at  68.

       These met hods of  power and cont rol are every bit  as
abusive as physical violence it self .  A judicial rule requiring
prior evidence of  past  physical abuse in order t o admit  expert
t est imony would ignore t hese t ypical dynamics of  many
domest ic violence relat ionships.

       Even a rule requiring non-physical manifest at ions of
abuse in order t o admit  expert  t est imony would be count er t o
t he experience of  domest ic violence vict ims.  Neit her vict ims
nor jurors are likely t o recognize t hese met hods of  power and
cont rol as abuse.  See, e.g., Lenore Walker, The Bat t ered
Woman 56-57 (1979)  (st at ing t hat  vict ims t end t o minimize
incident s t hat  do not  involve physical violence) ; Bowman, ÒA
Mat t er of  Just ice:  Overcoming Juror Bias in Prosecut ions of
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Bat t erers Through Expert  Wit ness Test imony of  The Common
Experiences of  Bat t ered Women,Ó 2  S. Cal. Rev. L. & WomenÕs
St ud. 219, 234-35 (1992)  (not ing t hat  jurors have
misconcept ions t hat  non-physical incident s of  abuse do not
const it ut e spousal abuse) .  Moreover, vict ims are unlikely t o
report  any incident s of  non-physical abuse, not  only because
t hey do not  acknowledge it  as such, but  because t he criminal
just ice syst em does not  recognize it  as criminal behavior.
Therefore, despit e t he fact  t hat  non-physical abuse may have
occurred in t he past , it  is unlikely t hat  t here would be any
evidence of  t he abuse.

2 .  Even When There Is Prior Physical Abuse, t he Vict im Is Not
Likely t o Have Report ed It

       Domest ic violence of t en manifest s it self  as a cycle of
violence t hat  escalat es over t ime.!   See generally Hernandez
v. Ashcrof t  (9 t h Cir. 2003)  345 F.3d 824, 827-41 (describing
t he cycle of  violence and how it  manifest ed it self  in t hat
case) .  Of t en, t he cycle begins wit h t he bat t erer exert ing
relat ively minor manifest at ions of  cont rol over t he vict im.
See, e.g., Lenore Walker, The Bat t ered Woman 55-70 (1979) ;
M. P. Johnson, ÒPat riarchal Terrorism and Common Couple
Violence:  The Forms of  Violence Against  Women,Ó 57 J.
Marriage & Fam. 283 (1995) .  Over t ime, t ension bet ween t he
part ies will escalat e, f requent ly result ing in physical violence.
See, e.g., Walker, supra, at  55-70; Geraldine B. St ahly, ÒThe
Bat t ered Woman as Vict im/ Wit ness:  Special Considerat ions
for t he Prosecut or in Part ner Abuse Cases,Ó 13  Prosecut orÕs
Brief  7 , 8  (1990) .

       Af t er an abusive incident , many relat ionships undergo a
Òloving cont rit ionÓ st age during which t he bat t erer apologizes
for t he abuse and promises not  t o do it  again.  See, e.g.,
Walker, supra, at  55-70 (describing t he st age) ; see also
Hernandez, 345 F.3d at  828 (holding t hat  a bat t ererÕs
behavior during t he Òcont rit eÓ phase of  domest ic violence
may const it ut e ext reme cruelt y under immigrat ion law) .  In
many cases, t he cycle t hen repeat s it self , wit h t ension
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st art ing t o build once again and leading t oward anot her
explosion of  physical violence.  See, e.g., Walker, supra, at  55-
70 .

       Under t his model, each incident  of  physical violence can
be viewed as part  of  a larger pat t ern of  power, cont rol, and
physical abuse, rat her t han a discret e occurrence removed
f rom t he dynamics and hist ory of  t he relat ionship.  See, e.g.,
Hernandez, 345 F.3d at  836-37 (st at ing t hat  t he bat t ererÕs
act ions were part  of  a larger cycle of  violence) .

       In addit ion t o t he fact  t hat  domest ic violence of t en
manifest s it self  cyclically, it  is t he most  underreport ed crime
in t he Unit ed St at es, see Bowman, supra, at  245 (cit ing t he
Federal Bureau of  Invest igat ionÕs and t he Depart ment  of
Just iceÕs 1984 Uniform Crime Report ) , and in California, see
Cal. Welf . & Inst . Code § 18290 (Ò[ I] nst ances ofdomest ic
violence are considered t o be t he single most  unreport ed
crime in t he st at e.Ó) .

       One reason for t his charact erist ic is t hat  domest ic
violence occurs most  of t en in t he home.  Karin Wang,
ÒComment , Bat t ered Asian American Women:  Communit y
Responses f rom t he Bat t ered WomenÕs Movement  and t he
Asian American Communit y,Ó 3  Asian L.J. 151, 155-56
(1996) .  As such, it  is commonly perceived as a privat e issue
t hat  should be lef t  t o t he individuals involved.  Reva B. Siegel,
ÒThe Rule of  Love:  Wife Beat ing as Prerogat ive and Privacy,Ó
105 Yale L.J. 2117, 2153 (1996) .  Addit ionally, shame,
communit y and religious pressures, and t he ot her reasons
discussed above, see inf ra Part  I.A, cause many vict ims not
t o report  physical abuse.

       If  t he vict im does not  report  past  physical violence t o t he
police, f riends, or family, in many cases, t here may be no
ot her evidence of  t he past  abuse.  Such evidence would
necessarily have t o come f rom t he vict imÕs current
st at ement .  However, as not ed above, approximat ely 78% of
vict ims recant  or do not  cooperat e wit h t he prosecut ion af t er
t he t ime of  t heir init ial account .  Maureen McLeod, ÒVict im
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Noncooperat ion in t he Prosecut ion of  Domest ic Violence:  A
Research Not e,Ó 21  Criminology 395 (1983) .  Just  as t hese
vict ims of t en minimize or deny t hat  t he current  incident  of
abuse occurred, t hey may also deny t hat  any past  abuse has
occurred.

       Underst anding t hese t wo charact erist ics of  domest ic
violence, it  is apparent  t hat  many vict ims who appear t o have
suf fered only one incident  of  physical violence have act ually
experienced prior incident s of  physical violence t hat  t hey
never report ed t o t he police, f riends, or family.  The
assumpt ion t hat  vict ims who have brought  charges of  f irst -
t ime violence have not  experienced any past  abuse is of t en,
t herefore, erroneous.

       Amici, of  course, do not  advocat e curt ailing t he bedrock
presumpt ion t hat  criminal defendant s are presumed innocent
of  crimes unt il proven guilt y.  Nevert heless, a judicial rule
requiring evidence of  past  report ed abuse would overlook past
unreport ed incident s of  abuse, ignoring t he realit y of  t he
t ypical dynamics of  domest ic violence and punishing vict ims
for behaving exact ly as many domest ic violence vict ims do by
failing t o report  past  abuse.

       Furt her, by int roducing t he concept  of  t he cycle of
violence, we do not  suggest  t hat  t he ef fect s of  abuse are
dependent  on repeat ed incident s of  abuse, nor do we aver
t hat  every abusive relat ionship has involved mult iple past
incident s of  abuse.  Clearly, t here must  always be a f irst
incident  of  abuse t hat  is not  preceded by anot her.  We simply
suggest  t hat  t he pat t ern of  abuse can be used t o
demonst rat e t hat , alt hough it  may seem t hat  a relat ionship
has experienced only one incident  of  abuse, it  is likely t hat
past  abuse has act ually occurred.

C.  Even If  Past  Abuse Is Required in Order t o Admit  Expert
Test imony, It  Should Not  Be Limit ed t o Physical Abuse
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       Even if  t he Court  adopt s a rule requiring a past  showing
of  abuse in order t o admit  expert  t est imony regarding
bat t ering and it s ef fect s, t he showing of  past  abuse should
not  be limit ed t o physical abuse, but  should include ot her
t ypes of  abuse t hat  f requent ly occur in domest ic violence
relat ionships.  See inf ra Part  II.B.1 .

       A rule requiring past  physical abuse would deny t he
benef it  of  expert  t est imony t o vict ims who have experienced
only one incident  of  physical abuse, but  who have suf fered
innumerable incident s of  emot ional, ment al, f inancial, or ot her
abuse.  There is a high likelihood t hat  t hese ot her forms of
abuse preceded physical violence.  See Am. Psychological
Ass'n, ÒViolence and t he Family,Ó Report  of  t he American
Psychological Associat ion President ial Task Force on Violence
and t he Family (1996) .  These t ypes of  abuse are as much a
part  of  domest ic violence as is physical abuse.  A rule
requiring a showing of  past  physical abuse in order t o admit
expert  t est imony ignores t his realit y of  domest ic violence and
t he experiences of  many domest ic violence vict ims.

III.   ÒBATTERED WOMENÕS SYNDROMEÓ IS NOT AN
APPROPRIATE TERM TO DESCRIBE THE EXPERIENCE AND
EFFECTS OF BATTERING

       First  concept ualized in t he 1970s, t he t erm Òbat t ered
womenÕs syndromeÓ (hereinaf t er ÒBWSÓ)  is of t en used t o
describe common react ions t hat  vict ims have t o domest ic
violence.  BWS has been used as a short hand reference t o t he
body of  scient if ic and clinical research t hat  is relevant  in
domest ic violence cases.  Mary Ann Dut t on, ÒValidit y of
ÒBat t ered Woman SyndromeÓ in Criminal Cases Involving
Bat t ered Women,Ó in The Validit y and Use of  Evidence
Concerning Bat t ering and It s Ef fect s in Criminal Trials:
Report  Responding t o Sect ion 40507 of  t he Violence Against
Women Act  Part  I, 17  (U.S. DepÕt  of  Just ice, Nat Õl Inst . of
Just ice, U.S. DepÕt  of  Healt h & Human Servs., & Nat Õl Inst . of
Ment al Healt h eds., 1996)  [ hereinaf t er Dut t on, ÒValidit yÓ] .
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A.  The Term Is Descript ively Inaccurat e and Misleading t o t he
Trier of  Fact

       Due t o t he ext ensive knowledge developed in t he last
t went y-f ive years wit h respect  t o bat t ering and it s ef fect s,
t he t erm ÒBWSÓ is imprecise.  Id.  The t erm no longer
adequat ely ref lect s Òt he breadt h or nat ure of  t he scient if ic
knowledge now available concerning bat t ering and it s ef fect s.Ó
U.S. DepÕt  of  Just ice et  al.,Ó The Validit y and Use of  Evidence
Concerning Bat t ering and It s Ef fect s in Criminal Trials,Ó
Report  Responding t o Sect ion 40507 of  t he Violence Against
Women Act , at  ii (1996) .

       An addit ional limit at ion of  t he t erm BWS is t hat  it  implies
t hat  t he vict im suf fers f rom a psychological impairment  or
pat hology.  People v. Humphrey (1996)  13 Cal.4 t h 1073, 1083
n.3 ; Dut t on, ÒValidit y,Ó supra, at  19  (Ò[ T] he t erm Ôbat t ered
woman syndromeÕ evokes a st ereot ypical image of  bat t ered
women as pat hological or maladjust ed.Ó) .  The pat hological
implicat ion sends a message t hat  t he vict im is passive or
helpless in t he face of  abuse.  Dut t on, ÒValidit y,Ó supra, at
18 .  This assumpt ion is, however, cont rary t o current
knowledge.  See id. (Ò[ E]  mpirical evidence cont radict s t he
view of  bat t ered women as helpless or passive vict ims;
rat her, it  support s t he idea t hat  bat t ered women cont inue t o
make act ive ef fort s t o resist , escape, or avoid violence.Ó) .

       Moreover, BWS implies t hat  all vict ims of  domest ic
violence experience one common set  of  ef fect s f rom
bat t ering.  Humphrey, 13 Cal.4 t h at  1083 n.3 .  This
implicat ion is at  odds wit h our current  underst anding of  t he
complexit y and variabilit y of  individualsÕ responses t o violence.
See Dut t on, ÒValidit y,Ó supra, at  19 .  Rat her t han t here being
a set  of  uniform responses t o violence, Òscient if ic and clinical
lit erat ure has document ed a broad range of  emot ional,
cognit ive, physiological, and behavioral sequelae t o t raumat ic
event s such as bat t ering.Ó Id.  The variabilit y in responses t o
violence is not  capt ured by a t erm t hat  purport s t o label just
one Òsyndrome.Ó



                                                                                                  People v. Brown 22

       What  is more, by using t he word ÒwomanÓ, t he t erm
ignores male vict ims of  domest ic violence.  Approximat ely 8%
of  men are vict ims of  domest ic violence in t heir lifet imes.
U.S. DepÕt  of  Just ice, Nat Õl Inst . of  Just ice, ÒFull Report  of  t he
Prevalence, Incidence, and Consequences of  Violence Against
Women,Ó Findings f rom t he Nat ional Violence Against  Women
Survey 25-28  (2000) , ht t p:/ / www.ncjrs.org/ pdf f iles1 / nij/
183781.pdf .  Men are vict ims of  domest ic violence bot h in
het erosexual relat ionships and homosexual relat ionships.
Kat hleen Finley Dut hu, ÒWhy DoesnÕt  Anyone Talk About  Gay
and Lesbian Domest ic Violence?,Ó in Domest ic Violence Law
191, 194 (Nancy K.D. Lemon ed., 2001)  (st at ing t hat
domest ic violence occurs at  approximat ely t he same rat e in
homosexual relat ionships as it  does in het erosexual
relat ionships, af fect ing an est imat ed 500,000 gay men per
year) .

       In addit ion t o t he descript ive inadequacy of  t he t erm
it self , t he t erm pot ent ially dist ort s t he administ rat ion of
just ice by t he criminal just ice syst em.  The t ermÕs limit at ions
can be misleading t o t he t rier of  fact , who may make t he
assumpt ions described above.  See Dut t on, ÒValidit y,Ó supra,
at  17  (Ò[ T] he t erm Ôbat t ered woman syndromeÕ . . . is
imprecise and, t herefore, misleading.Ó) .  Furt hermore, t he
t erm t urns t he at t ent ion away f rom t he bat t ererÕs behavior,
which is t he prosecut ed conduct , and t o t he ment al st at e of
t he vict im.  See Humphrey, 13 Cal.4 t h at  1083 n.3 .  As a
result , t he t rier of  fact  may be misled int o t hinking t hat  t he
det erminat ive issue in t he case is whet her t he vict im has
BWS, and not  whet her t he alleged conduct  occurred.

       Addit ionally, a limit ed def init ion of  BWS may prevent  t he
t rier of  fact  f rom obt aining relevant  informat ion.  For
example, one const ruct ion of  BWS limit ed t he ment al ef fect s
of  bat t ering t o include only Post -Traumat ic St ress Disorder
(hereinaf t er ÒPTSDÓ) .  See Dut t on, ÒValidit y,Ó supra, at  19
(cit ing t he American Psychiat ric Associat ionÕs 1994
Diagnost ic and St at ist ical Manual of  Ment al Disorders) .  Since
vict imsÕ psychological responses t o bat t ering are not  limit ed
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t o PTSD, using t his narrow underst anding of  t he psychological
responses t hat  const it ut e BWS Òexcludes ot her pot ent ially
relevant  and import ant  informat ion necessary for t he
fact f inders in t heir deliberat ions.Ó Id.

       Moreover, court s can misconst rue t he common react ions
t hat  vict ims have t o bat t ering as a checklist  of  element s,
each of  which must  be present  in order for t he vict im t o be
considered a Òbat t ered womanÓ wit h t he Òsyndrome.Ó  For
example, since recant at ion is commonly associat ed wit h
current  underst andings of  BWS, a court  may t hink t hat  a
vict im who does not  recant  does not  have BWS and is,
t herefore, not  a Òbat t ered woman.Ó  This approach is
incorrect  since, as discussed above, vict ims have widely
variable react ions t o bat t ering.  See id. at  17 .

       Furt hermore, it  would undermine t he achievement s of
domest ic violence advocat es, who sought  t o assist  ot hers in
underst anding domest ic violence and how it  f it s int o t he law
by out lining common experiences in bat t ering relat ionships, if
t hose common experiences were now misconst rued t hose
common experiences as an absolut e checklist  t hat  can be
used t o deny vict ims of  domest ic violence t he benef it  of
expert  t est imony at  t heir t rials.

B.  The St at ewide and Nat ional Trend Is t o Abandon t he Term
ÒBat t ered WomenÕs SyndromeÓ

       In California, t he st at ewide t rend has been t o at t empt  t o
abandon t he t erm BWS.  First , in 1996, t his Court  correct ly
not ed t hat  many expert s preferred t o use Òbat t ering and it s
ef fect sÓ or Òbat t ered womenÕs experiencesÓ inst ead of
ÒBWS.Ó  People v. Humphrey (1996)  13 Cal.4 t h 1073, 1083
n.3 .  This Court  recognized several crit iques of  t he phrase
BWS:

(1) [ I]  t  implies t hat  t here is one syndrome which all
bat t ered women develop,
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(2) it  has pat hological connot at ions which suggest  t hat
bat t ered women suf fer f rom some sort  of
sickness,

(3) expert  t est imony on domest ic violence refers t o
more t han womenÕs psychological react ions t o
violence,

(4) it  focuses at t ent ion on t he bat t ered woman rat her
t han on t he bat t ererÕs coercive and cont rolling
behavior and

(5) it  creat es an image of  bat t ered women as suf fering
vict ims rat her t han as act ive survivors.
Id. (quot ing brief  of  amici curiae California Alliance
Against  Domest ic Violence et  al.) .

       Subsequent ly, t he Nint h Circuit  cit ed wit h agreement  t his
Court Õs recognit ion of  t he problems associat ed wit h BWS.
ÒWe recognize, as t he California Supreme Court  did in People
v. Humphrey [ cit at ion omit t ed] , t hat  t he use of  t he
t erminology ÔBat t ered WomenÕs SyndromeÕ is not  an accurat e
descript ion of  t he psychological, physical, and emot ional
consequences of  bat t ery and abuse t hat  t he word was
int ended t o capt ure.Õ  McNeil v. Middlet on (9 t h Cir. 2003)  344
F.3d 988, 990 n.1 .

       In addit ion t o t he court s, t he st at e legislat ure has
indicat ed it s int ent  t o move away f rom t he t erm BWS.  In
2000, Evidence Code sect ion 1107(e)  was added t o change
t he t it le of  sect ion 1107 t o ÒExpert  Wit ness Test imony on
Bat t ered WomenÕs ExperiencesÓ inst ead of  ÒExpert  Wit ness
Test imony on Bat t ered WomenÕs Syndrome.Ó 2000 Cal. Legis.
Serv. Ch. 1001 (S.B. 1944) .  Following t his Court Õs recognit ion
in Humphrey of  t he problems associat ed wit h t he t erm BWS,
t his amendment  indicat es t he legislat ureÕs acknowledgment  of
t he harms of  BWS.

       There is a similar t rend on t he nat ional level t o move
away f rom t he t erm BWS.  In 1996, t he U.S. Depart ment  of
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Just ice, t he Nat ional Inst it ut e of  Just ice, t he U.S. Depart ment
of  Healt h and Human Services, and t he Nat ional Inst it ut e of
Ment al Healt h, in conjunct ion wit h t he St at e Just ice Inst it ut e
and t he Nat ional Associat ion of  Women Judges, prepared a
report  t it led ÒThe Validit y and Use of  Evidence Concerning
Bat t ering and It s Ef fect s in Criminal Trials,Ó Report
Responding t o Sect ion 40507 of  t he Violence Against  Women
Act  [ hereinaf t er Report ] .  This report  compiled t hree papers
on t he subject  and concluded t hat  t here is a Òst rong
consensus among t he researchers, and also among t he judges,
prosecut ors, and defense at t orneys int erviewed for t he
assessment  [ of  t he ef fect s of  BWS evidence on criminal
t rials] , t hat  t he t erm Ôbat t ered woman syndromeÕ does not
ref lect  t he scient if ic knowledge now available regarding
bat t ering and it s ef fect s, implies a psychological impairment ,
and suggest s a single pat t ern of  response t o bat t ering.Ó
Report  at  i-ii.  Therefore, Òt he t erm Ôbat t ered woman
syndromeÕ is no longer useful or appropriat e.Ó  Report  at  vii.
Ò[ A]  more accurat e and appropriat e reference is Ôevidence
concerning bat t ering and it s ef fect s.Ó  Report  at  iii.

       Amici respect fully encourage t his Court  t o follow t his
nat ional and st at ewide t rend away f rom t he t erm ÒBWSÓ by
using Òbat t ering and it s ef fect sÓ or, as in Evidence Code
sect ion 1107(e) , Òbat t ered womenÕs experiences,Ó in t he
Court Õs opinions.

CONCLUSION

       For t he foregoing reasons, Amici Curiae respect fully
request  t hat  t he Court  af f irm t he decision of  t he Court  of
Appeal.
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Evidence Code sect ion 1107 st at es:

(a)  In a criminal act ion, expert  t est imony is admissible by eit her
t he prosecut ion or t he defense regarding bat t ered women's
syndrome, including t he nat ure and ef fect  of  physical,
emot ional, or ment al abuse on t he beliefs, percept ions, or
behavior of  vict ims of  domest ic violence, except  when of fered
against  a criminal defendant  t o prove t he occurrence of  t he
act  or act s of  abuse which form t he basis of  t he criminal
charge.

(b)  The foundat ion shall be suf f icient  for admission of  t his
expert  t est imony if  t he proponent  of  t he evidence est ablishes
it s relevancy and t he proper qualif icat ions of  t he expert
wit ness.  Expert  opinion t est imony on bat t ered women's
syndrome shall not  be considered a new scient if ic t echnique
whose reliabilit y is unproven.

(c)  For purposes of  t his sect ion, ÒabuseÓ is def ined in Sect ion
6203 of  t he Family Code and Òdomest ic violenceÓ is def ined in
Sect ion 6211 of  t he Family Code or act s def ined in Sect ion
242, subdivision (e)  of  Sect ion 243, or Sect ion 262, 273.5 ,
273.6 , 422, or 653m of  t he Penal Code.

(d)  This sect ion is int ended as a rule of  evidence only and no
subst ant ive change af fect ing t he Penal Code is int ended.

(e)  This sect ion shall be known, and may be cit ed as, t he Expert
Wit ness Test imony on Bat t ered Women's Experiences Sect ion
of  t he Evidence Code.  (West  2003) .

       Anot her way in which vict ims of  domest ic violence of t en
do not  cooperat e wit h t he prosecut ion, but  which is not  at
issue in t he present  case, is by failing t o at t end and t est if y at
preliminary hearings or t rials.  Maureen McLeod, ÒVict im
Noncooperat ion in t he Prosecut ion of  Domest ic Violence:  A
Research Not e,Ó 21 Criminology 395 (1983) .

       It  is import ant  t o recognize t hat  every abusive
relat ionship is unlikely t o exhibit  all of  t he element s of  t he
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power and cont rol model.  Some relat ionships may not
experience some or many of  t hese charact erist ics.  However,
t he element s of  t he power and cont rol model represent
common experiences t hat  are present  in many domest ic
violence relat ionships.  See Ellen Pence & Michael Paymar,
Educat ion Groups for Men Who Bat t er:  The Dulut h Model
(1993) .

       Coined by Lenore Walker in her landmark 1979 book, The
Bat t ered Woman, t he cycle of  violence paradigm has been
crit icized in recent  years.  See, e.g., Schopp et  al., ÒBat t ered
Woman Syndrome, Expert  Test imony, and t he Dist inct ion
Bet ween Just if icat ion and Excuse,Ó 1994 U. Ill. L. Rev. 24 .
Some crit ics not e t hat  not  all relat ionships experience each
st age of  t he cycle.  See, e.g., Am. Psychological AssÕn,
ÒViolence and t he Family,Ó Report  of  t he American
Psychological Associat ion President ial Task Force on Violence
and t he Family 33  (1996)  (clarif ying t hat  t he t hree phases of
violence apply only t o some bat t ering relat ionships) .  For
example, some relat ionships may not  endure t he Òloving
cont rit ionÓ st age.  See, e.g., Mary Ann Dut t on, ÒValidit y of
ÔBat t ered Woman SyndromeÕ in Criminal Cases Involving
Bat t ered Women, in The Validit y and Use of  Evidence
Concerning Bat t ering and It s Ef fect s in Criminal Trials:
Report  Responding t o Sect ion 40507 of  t he Violence Against
Women Act  Part  I, 18  (U.S. DepÕt  of  Just ice, Nat Õl Inst . of
Just ice, U.S. DepÕt  of  Healt h & Human Servs., Nat Õl Inst . of
Ment al Healt h eds., 1996) .  They may progress f rom t he
t ension-building phase t o an explosion of  physical violence, and
t hen immediat ely back t o t he build-up of  t ension wit hout  any
apologies or act s of  kindness.  See id.

       Amici recognize t he limit at ions of  t he cycle of  violence
model and concur t hat  not  all relat ionships experience t he
cycle in t he same way.  However, Amici believe t hat  t he cycle
of  violence t heory demonst rat es t hat  bat t erersÕ behavior
of t en repeat s it self  over t ime as a pat t ern of  behavior.


