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Introduction

Charity and beating begins at home.

--Francis Beaumont and John Fletcher, Wit Without Money (1639)

On or about September 20, 2001, Americans woke to discover that we had a
“homeland” that would soon be protected by a Department of Homeland Security.
Being attacked on our own soil had profoundly changed America’s sense of safety and
comfort in the world. Official talk of “securing our homeland” entered the language.?
“Homeland” was not theretofore unknown, but commentators soon remarked on its

oddness in the American lexicon. The word had a foreign, “vaguely Teutonic ring.”

Some even called it “creepy.”

Why? Peggy Noonan, the Reagan-Bush speechwriter known for her linguistic
acuity, described discomfort “any time this sort of home-and-hearth language is used by
people who are essentially police.”™ “Home” evoked the intimate freedom of private
interior space. Now it was as if the concept of home were being conscripted to help make
legitimate the most public of imperatives.® The special affective resonances of home
were openly being appropriated in the service of state power.

Few concepts are as ubiquitous in ordinary human experience as the home. For
most people, the home has formative cultural, emotional, and psychic significance.” The

concept of “home” emerged in the nineteenth century as a bourgeois ideal of domesticity

and privacy, closely associated with the affective private life of the family.® This still



evolving concept deeply informs our sense of who we are, and our feelings of safety and
belonging.

In the Anglo-American tradition, the home and its historical correlate, the house,
have long been associated with security against violent invasion. The ancient idea of the
house as a castle once referred to the entire island of England, but in most legal usages
throughout history the adage has referred to the security of a person’s dwelling.® As
Coke put it, “the house of every one is to him as his castle and fortress, as well as his
defence against injury and violence.”*® Blackstone wrote that “the law of England has so
particular and tender a regard to the immunity of a man’s house, that it stiles it his castle,
and will never suffer it to be violated with impunity.”** Thus burglary, a cause for
“abundant terror,” was “a forcible invasion and disturbance of that right of habitation,
which every individual might acquire even in a state of nature.”*?

In these formulations, the house is simultaneously the place of unique security
and comfort, and the place of unique potential for terror and vulnerability. This strange
duality brings to mind Freud’s famous discussion of home in the psyche. Analyzing the
German word heimlich, Freud noticed that “on the one hand it means what is familiar and
agreeable, and on the other, what is concealed and kept out of sight.”** He observed that
oddly, the word’s meaning--home-like, intimate, friendly, comfortable, secure--“develops
in the direction of ambivalence, until it finally coincides with its opposite, unheimlich,”
literally unhomely, but standardly translated as “uncanny.”** The quietly horrifying
anxiety, “that class of the frightening which leads back to what is known of old and long
familiar,” was the creepy feeling of the homely becoming its opposite, the safe becoming

scary, the familiar becoming strange.® It was this juxtaposition that characterized the



particular deep ambivalence of home. We must have the idea of a man’s home as his
castle, the ultimate inviolable, in order to experience such terror at the thought of its
invasion.

The sensation of uncanniness most emerges when the home is undergoing
transformation.® As Americans have grappled with what it means for the secure house
of the U.S. to be insecure, discourses of home have become distinctively fraught with
anxiety. Against that backdrop, a range of legal debates implicating the home have
become prominent.

The modern home marks the literal boundary between private and public space.
The home also represents the metaphorical boundary between private and public spheres.
In terms of both literal space and metaphorical sphere, the home is where some of the
most basic questions about the relation between individuals and state power arise. In
American law, the home as an idea has significantly shaped legal conceptions of crime,
violence, sex, family, privacy, liberty, and property. Home has traditionally played a
defining role in the criminal law of burglary, self-defense, and domestic violence. Home
has been central to the articulation of constitutional rights, including the prohibition of
unreasonable search and seizure, the right to due process, the right to privacy, and
(recently) the right to bear arms.

In areas of utmost importance to individuals’ relations to the state and to each
other, the home is often invoked as though its significance were self-evident and
contained axioms from which legal results follow. But the legal meaning of home is
intensely contested. It is a site of struggle over the most basic concepts that frame and

construct our evolving legal universe.



Before our era, the most significant transformation in the notion of home in
American life grew out of the feminist challenge to the received nineteenth-century
bourgeois ideal of home -- the apotheosis of the association of domestic space with
women.'” In 1903, the writer Charlotte Perkins Gilman, as much a child of late Victorian
domesticity as Freud, observed women trapped in the home and not free to develop their
capabilities. She saw “a repulsive horror, in the mass of freakish ornament on walls,
floors, chairs, and tables, on specially contrived articles of furniture, on [the woman’s]
own body and the helpless bodies of her little ones, which marks the unhealthy riot of
expression of the overfed and underworked lady of the house.”® The protection of
women in private space, away from public life, was a technique of subjugation that
literally drove women mad.™ Insofar as a man’s home was his castle, it was also a
woman’s prison.?’ The image of women thus enclosed in the home evoked a legal
analogue: coverture, the common law of marital status wherein married women’s legal
existence were “covered” and subordinate to their husbands.” Marital status law was
gradually reformed in the nineteenth century, but its indelible traces associate the wife
with the home.?

The epochal reform movement connected to the home in the late twentieth
century has concentrated on the problem of violence. The target of this legal reform is
subordination within the home -- not merely in the form of paternalistic relegation of
women to the private sphere, but assaults, rape, and threats in the home. Just as Gilman
and other feminists construed the protective walls of the home as sinister, twentieth-

century feminists showed how the domestic privacy ensured by law shielded violence



from public intervention.?? The walls kept the police out while women were harmed.
The home was a place of “terrifying love,” to quote the title of a feminist classic.?

Understanding the home not primarily as the place where a woman is protected by
the man of the castle, but rather where a man inflicts violence on her, involves a gestalt
shift in the legal culture’s vision of home. This transformation works through themes
already present in Blackstone, namely the nexus of house, security, terror, and violence.
And what is more unhomely than such a shift in the meaning of home, in which the safe
and familiar becomes visible as also violent, terrifying, and ultimately, criminal?

Over the last forty years feminists have advocated transforming the way that the
home as a legal institution is perceived and treated, particularly by the criminal justice
system. With the great success of this movement, the ideas that drive the reform are no
longer new or radical to legal actors. They have laid down roots in legal doctrine, theory,
and practice, as intellectual and ideological forces in lawmaking, adjudication, and legal
culture.* They are now at home in the law.

But being at home is not the same as being fully comfortable. These ideas seem
established, but also incongruent with what we still imagine home — and law -- to be.
Ideas of the home as inviolate space of privacy have given ground but have by no means
been defeated. Legal actors--judges, lawyers, and scholars of all political stripes--who
use the concept of home both accept and contest the feminist changes of the last four
decades. From daily routine arraignments in the lowest courts in the land--local
misdemeanor courts--to constitutional adjudication in the Supreme Court of the United
States, the home is in play today. The uses of the concept are unsettled and unsettling, as

the changing meanings work their way through the legal system.



This book is an exploration of the home. The chapters that follow reflect on the
changing legal meanings of home in a range of contemporary problems connected to
criminal law. My aim is to reveal the ideas of the home that are being translated and
engrained into legal culture and their consequences. My chapters are juxtaposed case
studies on the developing relation between the home and the police. At least two related
visions provide a foundation on which the legal architecture of the home rests:

On the one hand, there is a traditional view of the home as the ultimate place of
security from others. This view is captured in the home as a castle. 1f a man’s home is
his castle, the police are the army deputed to ensure that it remains inviolate and safe
from attack, never to “suffer it to be violated with impunity.”® On the other hand, the
castle metaphor also refers to the home as the exemplary site of personal liberty from
state intrusion and control.?® In the words of the Supreme Court in Lawrence v. Texas, a
signal constitutional case for our times, “In our tradition the State is not omnipresent in
the home.”?’

Both views are concerned with intrusion, but they depict the state’s relation to it
differently. The first view means “the police protect the home” from intruders, while in
the second, “the police stay out of the home,” the state is the intruder. The first sounds
primarily in security, and the second sounds primarily in liberty. On the surface it might
appear that the principles of security and liberty apply in different situations: for example,
the police should protect the home from violence, and the police should stay out of the
home in contexts of privacy, such as consensual sex.

But reflection on the way that discourses of home have evolved in the legal

landscape over the last forty years reveals the first paradigm working its way into the



space of the second. The image of the home as the exemplary place of coercion and
abuse is gaining cultural ascendance. The notion that the home merely shields
subordination within its walls becomes a kind of legal default understanding. Here, the
standard worry is not about government intrusion but about government failure to
intervene in the home. By the same token, the imperative that the police protect the home
no longer primarily refers to protection from intruders but rather from family members.

It becomes increasingly natural to expect police presence in the home--or at least the
homes of poor minorities on whom police presence disproportionately falls. The purpose
is to ensure that the home is indeed the place of ultimate security, by preventing insidious
closed-door harm from husbands, boyfriends, and fathers.

The need for protection from violence leads to practices whereby the state comes
to control home space, in turn raising deep concerns about the autonomy and privacy of
those whom the state aims to protect. The version of feminist critique according to which
home privacy is coterminous with violence is being successfully woven into our legal
system. Nevertheless, even after the assimilation of this critique, privacy remains a value
that is difficult to give up in our constitutional framework and in many people’s intuitions
about the home.

Along with the contestation and transformation of the home, there are
corresponding shifts in notions of what crime is. If crime could once be imagined as the
crossing of a boundary — whether literal or metaphorical, physical or legal — it is now
increasingly understood as subordination of a person by another within private space. As
a consequence, even while individual rights based on home metaphors have expanded,

the legal boundary surrounding the home has eroded.



What is the concept of home that today most powerfully shapes the law? It is not
“home sweet home,” “home is where the heart is,” or “Home is the place where, when
you have to go there, / They have to take you in.”?® The rising legal vision of the home is
that of actual or potential violence in domestic space. Home is where the crime is.

Legal doctrine, practice, and discourse are coalescing around the notion of the
home as a place of subordination that portends abuse. This developing legal common
sense increasingly constructs the way the law conceives of intimacy as well as the
relationship between the state and private space, in surprising ways. Legal reasoning
increasingly reflects the hardening and generalizing of the home-as-violence idea, with
some unexpected consequences. Legal practices make public and private more legally
similar spaces than they have been in the past, even as the discourse of home abounds.

In this book, I present interpretations of the values and ideals that are at work
when the law invokes the concept of home. | demonstrate the remarkable practical (not
just, as many might assume, theoretical) advance of feminist critique in the law, and | do
not shrink from identifying its real-world consequences. These include not only the
protection of some women but also in substantial reductions in the autonomy of women
and men vis-a-vis the state — particularly in racial and economic communities already
subject to disproportionate state control. The time is ripe to question seriously whether
these developments advance women’s interests. While most will certainly agree with the
reforms that today ensure that criminal punishment of violence does not stop at the door
of the home, perhaps upon a closer examination many will find that persistent logical

(though not inexorable) extensions of ideas motivating those reforms have begun to



create a legal reality that seems untenable and incompatible with valuable autonomy,
privacy, and even security.

Like every legal reform, the developments I describe have real effects on the
distribution of actual and symbolic power in the home and in the world. Reflection on
what “home” has become will enable us to identify and evaluate those effects and what
they are likely to become. It should also help us understand the values and ideals on
which we continue to build the legal structures that house us as citizens. Boundaries
between the home and the public sphere are being eroded, and not only in the abstract.
Are we happy with the concrete direction this is actually taking? This book is intended as
an effort to focus the lens so that we can begin to see what is necessary to answer that
question.

Chapter 1 focuses on the common law crime of burglary, the archetypal home
crime, and shows how courts have translated domestic violence into the paradigm crime
of home invasion. Chapter 2 considers practices in everyday misdemeanor domestic
violence enforcement whereby the criminal law reorders and controls intimate
relationships in the home through what I call “state-imposed de facto divorce.” Chapter 3
explicates the expansion of self-defense law driven by a powerful NRA-driven movement
that marries the traditional notion of the “castle” with protecting women against violent
subordination and the homeland security metaphor. Chapter 4 takes up home property
and explores the relation between several recent Supreme Court decisions on takings and
due process through the lens of state deprivation of the home. Chapter 5 reflects on the
figure of the woman in the legal imagination of home privacy, interpreting the judicial

articulation of privacy through the idea of the shielding of women.
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The aim of these chapters, alone or together, is not to produce an armored
structure that exhaustively covers the possible meanings of home, with catalogues and
caveats. It is, rather, to present focused and textured interpretations of the idea of home
within several time-slices of legal culture in motion, through close reading of a range of
material—from common law cases to routine criminal court practice to reformist
legislation to Supreme Court opinions. These case studies are chosen for their capacity to
illuminate legal change, for the inherent interest of their subject matter, and in a few
instances, to show that some things that dwell in the periphery of our consciousness can
contain troves of meanings bearing on more visible preoccupations of our legal culture.

Finally, this book works at the cross-roads of legal studies and the humanities. It
takes as its object of study the cultural discourse of the law--the revealing ways in which
legal actors use language to describe and perform the law’s rationales and justifications.
Ideas that find expression in legal texts do not ineluctably indicate or cause particular
legal results; nor do they coherently match predictable political agendas. Sometimes the
law has a discernible literary sensibility that bears reading. But regardless, legal
language and legal practices are filled with embedded conceptions of who we are, what
we think is important, and how we should live. It is crucial to understand these
constructs through which the law regulates our lives. The road to them lies in close
interpretation of the law’s varied and uneven modes of expression. | do not hide my
fascination with what the law as a cultural product might tell us about ourselves and the
distinctive ideas with which we are governing ourselves, beyond (but certainly not apart
from) the puzzles of legal doctrine or the march of ideological goals. The home is a rich

vein for this legal study, because it is the focus of such intense imaginative human
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investment beyond law’s borders. At the same time, the law makes the home. The home

makes us. And of course, we make the law.
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