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Since last Spring, the Federal Trade Commission has been considering
antitrust policy toward competitor coflaboration, particularly in the form
of joint ventures. Conduct falling within the apparent scope of the FTC's
consideration is infinkte in variety and diverse in its antitrust reatment,
Rather than undertake the daunting task of compiling a complete road
map.to the antigust analysis of all such conduct, this article sets out
general principies for the analysis of joint ventures, broadly defined! as
entitics that play & role in the marketplace in their own righe® and
are owned or controlled® by two or more persons (the joint venture's
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ciser.

i Far narrower definitions have been offered. See, 2., F. Brodiey, Joint Ventures
avd Ansilrast Policy, 95 Hawv, L, Rev, 1521, 1526 (19"!}2‘;3:}‘”‘:?b s

{A] joint venture may be defined for antirust purposes ax an integration of

operations between two or more separate firms, in which the following condidons

are present: {1} the enterprise is under joint control of the parent firms, which

are not under refated control; (2} cach parent makes a substantal contribation

ta the joint enterprise; (3) the enterprise existy 23 a business entity separate from

- its parents; and (4} the joint venture creates significant new enterprise capability

in term of new productive capacity, new technology, a new product, or eatry

int0 3 new market.
Morcowy, the term “jobnt venture” appears to have been used in other areas of law and
in much antitrust case law to refer 1o a concept parrower than the broad conceptuatization
of a joint venture vsed here,

T¥hat role can be aa alight as mubmitting :d:;;fkjmm bid, supplying a single participant
with 2 minor input, or offcring a singie bun product, such as the combined fift ticket
in Aspm Skiing Co. u&sﬁnlfgﬂm‘smngw 472 U5, 585, 58981 (1985). Although

many joint ventares are incorparated, have 2 place of business, employees, and such, none
of that is necessary to sathfy the broad definition wed here.
1Al participants in a joiat veanture < ly have hip , but a joint

venture may feature ownership by some pamupmu and mnwmat ngms for other,
and the contractual rights may or may rot be comparable 1o ownership rights. I is cven
pessible for no partcipant in a joint venture 1o own 4 share of the venture itsclf becaue

0
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“participants”} that are neither ordinary investors® nor commonly con-
trotled.® To limit the discussion to competitor collaboration, it is assumed
hereafter that joint venture participants would be actual or potential
competitors absent the joint venture,

Joint ventures are an important and distinct category for antitrust
analysis because of their potential to bring about an efficiency-enhancing
integration of economic activity® Many different forms of economic
integration may be effected by joint ventures, and each may enhance

- efficiency in more than one way. Joint ventures can permit the realization
of econornies of scale (and scope), for example, by combining or replac-
ing the suboptimally sized manufacturing or distribution operations of
Jjoint venture participants, or by jointly devejoping and promoting 2 new
brand. Joint ventures can combine complementary assety in a way that
permits the development of a product that venture participants could
not have produced individuatly, or at least can reduce the costs of such
an enterprise by eliminating the need to replicate assets one joint venture
participant already has. Joint ventures can pool risks by diversifying cost
or yevenue sources, as may be the case with a research joint venture or
a physician-sponsored heaith plan,

Joint ventures sometimes avoid problems associated with the use of
market mechanisms for exchange. Perhaps most importantly, joint ven-
tures owned by participants can avoid problems comunonly arising in
long-term supply, licensing, and similar contractual relationships. Such
long-term relationships generally lead to investments in assets that are,
to some extent at feast, specific to that relationship. Such relationships
also may eliminate the need by one party to make certain investments

the venture i not a separate legal entity. The foregoing scenarios normally call for the
same general analysis and are not distinguished below, rehip without contral {eg..
a minority equity interest in a venture controlied by ity independent management) can
give tise to 2 joint venture, but most of the competitve issues assoviated with joint ventures
arise from control.

¢ Fhis definition excludes public corporations jointly owncd by ordinary investors, such
a individuals, pension plans, and mutal funds. .

$ For similar definitions, sce 7 Prniar B AREEDA, Anriraust Law 348 (1986) (“joint
venture® usuaily refers to 1 research, production, or marketing enterprise created by several

rsons other than ordinary investors™); Hiasexr Hovenxase, FEDERAL ANTITRUST PoL-
tov 18586 (1994) {*A joint venture is any association of two or more firtna for carrylng
on some activity that each might otherwise perform alone.”}).

* Se¢ Copperweld Gorp. v. Independence Tube Corp., 467 US. 752, 768 (1984}
{“{MIergess, joint ventures, and various vertical agreements hold the promise of increasing
a firm's efficiency and enabling it to compete more effectively. Accordingly sich combina-
dons are judged under 2 nule of reason, an inqguity into market power and market tructare
designed to assess the combination’s aceuad effect.”); NCAA v. Board of Regents of the
Univ, of Okla, 468 1.5, 85, 103 (1984) ("2 joint wlﬁr%:!ﬂngtmmt may be 10 efficient
that it will increase sellers’ aggregale outprit and thus be procompetitive”}.

1998] ANTITRUST ANALYSIS OF JOINT VENTURES 703

because another party has made them. In either event, there is a risk of
opportunistic exploitation of one party by another, and the azdded con-
troj possible in joint ventures may mitigate or eliminate this risk.” joint
ventures also can facilitate transfers of intermediate goods at prices
approximating marginal cost, replicating efficient intrafirm transfer
pricing ?

In certain circumstances, joint ventures can also mitigate free-rider
problems. Although this possibility can arise in a variety of situations,
it may be most significant for RE&D joint ventures. Patents and other
inteliectual property rights protect only some of the innovative output
of an R&D cffort, and what is not protected can be utilized by competitors
of the innovator without compensation.® The incentive to invest in R&D
can be ephanced by including within an R&D joint venture firms that
stand to gain from the venture's activities, even if they do not participate. '

Aldrough joint ventures offer the prospect of furthering the goals of
competition by enhancing efficiency, they also can lessen competition
amonyg the joint venture’s participants through the formation of the
vengare itseif or through collateral restraints. The essence of competition
is independent decision making.! Independent decision making on
price or output normally is most important from a competition perspec-
tive because competition in the setting of price or output most clearly |
promotes consumer weifare. Price and output decisions, thus, normally

7 Sar Brodicy, supra note 1, at 1527-28; Edmund W. Kitch, The Antitrust Economics of

Joint Ventures, 54 Aocrersusy L. 857, 964—-‘65‘{29&6); Howard H. Chang, David 5. Evans

& Richard Schenal y Sowe E i Principles for Guiding Antitrust Policy Toward Joint
Venfune, 1998 Covrw. Bua. L. Rev. 223, 287.99. This sort of analysis is sometimes termed
*ransaction cost sconoinics.” Se OLivex E. Wirztamson, Toe EcoNomic INsTiTorions
of Garrravgsm ch. 4 (1985), It s more often applied 10 the similar scenario of vertical
in tion. Se, e.g, id.; Benjamin Kicin et al., Vertival Integration, Appropriable Rents, and
h\rwgtmcﬁngﬁms. 21 LL. & Fcow. 297 (1978},

* The underlying economics i familiar in the context of vertical integradon that elimi-
nates “double murginaliration”™ or "smccessive monopoly” and thereby lowers the final

price. Ser Fritz Machiup & Martha Tabor, Bilateral Monopely, Successive Memopoly,

and Vartical Integration, 27 Econoseica {n.a.} 101 (1960); Joseph J. Spengler, Vintical Integra-
tion and Antitrust Policy, 68 ]. Por. Econ. 347 (1950). The basic insight datcs to the 1838
classic AucusTin CournNoT, RESEARCHES INTO THE MATHEMATICAL, PIINCIPLES OF THE
Trzony of Weartn 108 (Nathanie! T. Bacon trany., Augustas M. Reliey 1971).

¥ S Richard €. Levin et al., Appropriating the Returns from Industrial Research and Develop-
ment, 3 Brooxines Faress on Econosic Acrrviry 783 (1587); Chanag 1 3k, supra note
7, at 238, .

* Sev, 1.5, Gene M. Crossman & Carl Shapiro, Research Joint Vintures: An Antitrust Analysis,
2 JL. Econ, & Onc. 315, 816-17, 321 (1986},

It Ser, 2.4, Copperweld, 467 11.5. at T68-69 {"Concerted activity is inherently fraught with
anticompetitive risk, It deprives the marketplace of the independent centers of decision
making that competition assumes and demands.”).
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are the competitive strategies of greatest concern in antitrust.”? Competi-
tion with respect to other competitive strategies, however, also can be
very important in promoting consumer welifare, particularly over the
longer term. Such strategies include the development of new products
and processes, and various nonprice attributes of products. But not
every decision made by firms is important to competition, and in some
circumstances cooperation, rather than competition, may promote con-
sumer welfare. For example, cooperation on technical standards can
benefit consumers, even though it eliminates competition with respect

to certain product attributes. Thus, antitrust analysis of joint ventures

depends a great deal on how the venture affects the independent decision
making of its participants and which competitive strategies are affected.

H. A STRUCFURE FOR THE APPLICATION OF SECTION 1 OF
THE SHERMAN ACT TO COMPETITOR JOINT VENTURES

A. Basic MoODES OF ANALYSIS FOR
JO3NT VENTURES AND COLLATERAL RESTRAINTS

A joint venture is both an economic actor in its own right and a
collaboration of its participants.’® As such, it can be treated as a single
entity under the antitrust laws or as a group of competitors. Which of
these is the proper characterization for any particular joint venture
conduct is important because the “Sherman Act contains a ‘basic distine-
tion: between concerted and independent action.””!* The conduct of a
single entity—governed only by Section 2 of the Act—"is unlawful only
when it threatens actual monopolization.” “Concerted activity subject
to § 1 is judged more sternly than unilateral activity under § 2.7

The conduct of the participants in forming a joint venture plainly is
‘ot unilateral conduct, nor is a collateral restraint on the actions of joint
venture participants outside the venture. But in certain respects, a joint
venture, once formed, necessarily acts as a single economic entity. When

# Ser, e.g., National Soc'y of Prof'l Eng'ss v. United States, 435 U.S. 679, 692 (1977
{*Price i3 the "central pervous sy of the ec y.'"}: see alse Broadeast Music, ine. v
GBS, Inc., 44} U5, 1, 28 {1979) ("competitive pricing as the free market's means of

- alfocating resources” is “the ‘central nervous sysiem of the economy,”); NCAA v, Board
of Regents of the Univ. of Okla., 468 U.S. 85, 107-08 (1984) ("Restrictions on price and
- qutput are the pasadigmatic examples of restraints of trade that the Sherman Act was
Jntended to prohibit™).

#The analysis here is vory similar 1o that proposed by AREEDA, suprs note 5,4 1478.

% Coppermeld, 467 U.S. at 767 (quoting Monsanto Co. v. Spray-Rite Serv, Corp., 465 115,
752, 761 (1984)).

% 467 (1.8, at 767.

" id, 2y 768.

1998} ANTITRUST ANALYSIS OF JOINT VENTURES 705

a joint venture itself participates in the marketplace, its ordinary actions
as a market participant are those of 2 single entity.’” Hence, a joint
venture acts as a single entity when it purchases inputs from third parties
or sets a price or output for sales to third parties of a product not sold
to participants.’® For many purposes, the NFL is group of competing team
owners acting coliectively,’® but it acts as a single entity in designating an
official league bail or establishing the play-off system for determining a
league champion.

When a joint venture is not acting as 2 single economic entity, its
actions are necessarily the product of an agreement among competitors,
This subjects those actions to Section 1 of the Sherman Act. Nevertheless,
some joint venture restraints should be analyzed in isofation, while others
shouid be analyzed as a package, posing the question: is the venture
itself uniawful? The distinction between the two types of restraints has

¥ See Arizona v. Maricops County Med. Soc'y, 457 11.8. 332, 556 (1982) {"In ... joint
ventures, the partnership is regarded ax a single firm competing with the other sellers in
the market."}; NFL v. North Am. Soccer League, 458 U.S, 1074, 1077 {1982} (Rehnguist,
§., disscnting from deniul of cert) {("the league competes 28 2 unit against other forms
of entertainment™); Chicago Profl Sports Lid. v. NBA, 95 F.3d 593, 59960 (Tth Cir.
1996} (“the NBA is best understood as one firm when selling broadicast rights o 2 network
in competition with a thousand other producers of entertainment, but is best understood
as A Joint venture when curaiting competiion for players who have few other market

ities™); AREEDA, suprs note 5, at 355 (“In general, once a venture is judged to
have been fawfud a1 iy inception and carrently, its decisions should be regarded as those
of a single entity vather than the parent’s daily conupiracy on every purchasesalehiving-
licensing choice.”). Ser alse City of Mt, Pleasant v, Associated Elec. Coop., 838 ¥.2d 266 (8ch
Cir. 1988} {Associated Eleciric Cooperative, consisting of forty-three separate distribution
cooperatives and six gencration and transmission cooperatives, constituted a single entity
because the member couperatives were not competitors),

'* Treating joint ventures as single entities for limited purposes allows meriden group-
boycott and price-fixing claims, which could erroncously be decided under the per se
risle, 10 be rejected as a matter of law. When 2 manufactaring joint venture purchases a
particular raw matertal from one supplier rather than another, there s nota group boycott.
And it is not price fixing for a joint venture (o set the price of a product it produces, M
least when its pardeipants individually could not have produced that product. As the
Supreme Court explained: “Joint cs and ather cooperative arvangements are not
usually untawful, a0 least ot as price-fixing schemes, where the agrecment on price is
necessary to market the product &t all.” Broadcas Music, Inc. v. CBS, Inc,, 41 US. 1, 23
{1979). Note that the Court was not referring to the necessity of the joint venture in
marketing the product, but rather to the necessity of an “agreement on price.” See alse
i at 21 {“a necomary conscquence of an egate license i that iy price musc be
established™). Such an “agreement on pmcm rot eliminate independent decision
making among competitors, and thuy i1 not even akin to price fixing.

* Numerous cases have held that the NFL does not act as a single entity in imposing
restraints on habor markets, franchise focation, or franchise ownership. Ser, e, Sullivan
v. NFL, 34 F.34 109}, 1099 {1st Cir. 1994} frestraint on franchise ownership); Los Angeles
Mem'l Coliseum Comm. v. NFL, 726 F.2d 1381, I387.90 {9¢h Cir. 1984} (franchisw location
vestraints); McNeit v. NFL, 790 . Supp, 87§, 87880 (D. Minn. 1992} {labor market
restraing).
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been usefully framed in terms of “ancillarity.”® An ancillary restraint is
one that is reasonably necessary® (o the accomplishment of a venture's
efficiency-enhancing purposes® The agreement forming the joint ven-
ture and all ancillary restraints should be analyzed together under the
rubric of the legality of the joint venture itself.® Nonanciliary restraings

* This concept was introduced into antitruat law by thenJudge Taft's opinion in United
Seates v. Addyston Pipe & Steel Co., 85 F. 271 (6th Cir. 1898}, affd, Y75 U.S. 211 (1899).
Surmarizing the common law, Judge Taft held that “ro conventional reswraing of trade

- can be enforced ualess the covenant embodying it is ly ancitlary to the main purposc
of & lawful contract, and necessary to protect the covenantee in the full enjoyment of the
legitimate fruits of the contract, or fo protect him from the dangers of an unjust use of
those Fruits by the other .* B5 F, at 282. The implication of ancillarity has changed
considerably since 1898, but the meaning of the term has not '

H “The antitrust laws impase 2 standard of reasonablences, not a standard of absolute
accessity.” NFL v. North Am. Soccer League, 459 U8, 1074, 1079 (1982} (Rebusqpaist, §.,
dissenting from denial of cert.). This is the standard wed in the 1996 Statements of
Antitust Enforcement in Health Care issued jointly by the US, Department of Justice
and the Federal Trade Commission. For hospital joint ventures involving expensive equip-
ent oF services and physician rk joint ey, collateral agrecments are analyzed
separately if they are not “reasonably necessary 1o achieve the efficiencicr sought by the
Jjoint venture.” § 2B, Step Four; § 3A, Step Four; § 8R2Z, Suep Four; reprintsd in 4 Trade
Reg. Rep. (CCH) € 13,153, Without cxplicitly invoking the concept of ancillarity, many
cases use the “reavanably necessary”™ formulation in explaining the relevant inquiry when
a restraint with anticompetitive effects abo bas legitimate objectives. Sae Law v. NGAA, 134
F.3d 1010, 1019 (30th CGir. 1998) (inquiring whether the nged conduct is “reasonably
necessasy to achieve the legithimate objcctives” and whether “those objectives can be
achieved in a substantially less restrictive naanmer™), petition for ot filsd, 66 US.E.W. 3600
(US. June 23, 1998) (No, 97.2004}; Orson, Inc. v. Miramax Film Corp., 7% F.3d 1358,
$367-68 (3d Cir. 1996} {inquiring whether the restraint is “reasonably neceaary to achieve
the stated objective™); Uniwed States v. Brown Univ.,, 5 F.5d 658, 669 (3d Cir. 1993} {same};
Thompson v. Metropolitan Mult-List, Inc., 934 F.2d 1566, 1581 (1 f1h Cir. 1981} {inguining
whether the restraint is *reasonably necensary to the accomplishment of the legitimare
goals and namowly tilored 1o that end™); United States v. Realty Multi-List, Inc., 629 F.2d
1351, 1375 (5ds Cir. 1980} {samc}. Ser alic ARZEDA, .::;pmnote 5, at 397 {"Oncc the plaintf
satisfica his burden of persuasion on the existence of a significant restraint, he will prevail
uniess the defendants introduce evidence sufficient to allow the wibunal to find that their
conduct promotes 2 legitimate objective. The plaintff may rebut by introducing evidence
that the objective s dllegitimate or the resraint is not reasonably necessary to achieve it"),

T Ser SCFC JLC, Inc. v. Visa USA, Inc,, 36 ¥.3d 958, 970 {16th Cir. 1994) (a restraint is.
ancitlary w a joint ¢ i it st bly related to [a venture's] operation and no
broader than necessary o offectuate the {venture's] business™); Rothery Storage & Van
Co. v. Atlas Van Lines, Inc., 792 £.24 210, 224 (D.C. Cir, 1986} (“To be ancillary . .. an
agreement eliminating competition must be subordinate and collateral to » separate,
legitimate transaction. The ancillary vestraint s subordinate and collateral in the sense
that it serves 1o make the main transaction: more cffective in accomplishing its purpose,
Of course, the restraint imposed must be refated to the efficiency soughi to be achievrd.
if it ia 90 broad that part of the restraint suppresses competition without creating efficiency,

“the restraint i, 10 that extont, not ancillary.”); Polk Bros., Inc. v. Forest City Enters., Inc,,
776 F.24 185, 189 (Tdbs Cir. 1985) (A restraint iy anciliary when it may conmibute w the
success of 4 cooperative venture that promises greater productivity and output.™}.

» The 1995 Antitrast Guidelines for the Licensing of Intellectual PmPeny issued jointly

" by the U.S. Department of Justice and the Federal Trade Copunission take a simifar
approach:
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should be analyzed separately. Nonancillary restraints are not necessarily
uniawful, but any competitive benefits of a joint venture are irrelevant
to the analysis of its nonancillary restraints, so those réstraints may fail
within the scope of the per se rule,

A cotlateral restraint may be reasonably necessary to the achievement
of the efficiency-enhancing purposes of a joint venture in 2 variety of
ways. A collateral restraint may make the venture itself operate more
efficiently, as might a requirement that joint venture participaats buy
exclusively from a manufacturing joint veniure, in order to facilitate the
realization of economies of scale. A coilateral restraint may prevent a
participant in a joint venture from appropriating an undue share of the
venture’s benefits, as might exclusive distribution territories for a brand
created and promoted by a joint venture. A collateral restraint may
prevent nonparticipants from appropriating joint venture benefits for
which they have not shared the costs, as might restrictions on resale of
a joint venture’s output to nonparticipants. A collateral restraint may
also prevent unintended competitive consequences that might make the
venture uneconotnic, For exampie, by supplying participants with certain
products, a joint venture could induce some participants o seli comple-
mentary products that only some participants had previously sold, and
this effect could be forestailed by exclusive distribution territories for
participants’ products not supplied by the joint venture.™

As a general rule, restraints on competition between the venture and
the participants are Fkely to be ancillary, and restraints on competition

if the Agencies conciude that the restraing has, or is likely to have, an anticompet-

tive effect, they will consider whether it is reasonably necoessary to achieve procom-

petitive cfficiencies,  the ¢ int is bly necessary, the Agencies will

balance the procompetitive efficiencies and the anticompetitive effects to deter-

mine the probable net effect on competition in cach relevant market,
§ 4.2, reprinted in 4 Trade Reg. Rep. (CCH) 413,132 :

¥ That a joint venture would not have formed or would not have been profitable but

for one of more restraings is evidence that they are ancillary but is far from dispositive of
the isaue. Theve vemains the question of why the restraint affecys the profitabiliy or
attractiveness of the joint venture, Price fixing unrelated to a joint but contalned
in the agreement forming the vénture could make a joint vennsre profitable and attractive
when it otherwise would not be, but the price fixing would not be anciltary if its impact
were merely to mise profiss by rahing prices. 'To be ancilfary, the price fixing would
somehow have to further the accomplishment of the joint venture’s efficiency-enbanc-
m%ii::;i&iy, the fact that 2 jointvenmre lkely wonid not be dissolved if a collateral resiraint
was enjoined does not establish that the restraint is nonancillary. Enjoining the restraint
couid substantially reduce the cfficiencies generated by a joint venture but ssll not reduce
them to the point that the marginal costs of continuing the venmre exceeded the marginal
besehits. This is true in part, and only in pars, because much of the cost associated with
a venture may have been unk.
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armong joint venture participants outside the venture are not.” But ancil-
larity cannot be judged in a vacuum. Precisely how a restraint furthers the
procompetitive purposes of the venture and why obvious less restrictive
means would not adequately accomplish the same ends must be evaluated
in the factual context of each joint ventwure. Consider three examples
in which a joint selling venture eliminates price competition among
participants outside the venture:

First, suppose that the joint venture’s participans sell differentiated
consumer products, and the venture serves only to take telephone orders
and ship goods from a shared warehouse. The benefits of sharing ware-
housing and telemarketing functions do not appear to depend on collec-
tive pricing, so the restraint is almost surely nonancillary.® Second,
suppose that the joint venture's participants selt a liguid industrial com-
modity stored by the joint veniure in a common tank for pick up by
customers. Since a single homogeneous product is dispensed from a
single 1ap, charging multiple prices may be difficult to sustain; hence,
Jjoint price determination may be ancillary to the joint venture.” Third,
suppose that the joint venture negotiates prices with customers, and
prices fluctuate frequently as information on supply and demand condi-
tions changes. In this case, the joint venture's participants probably must
cede control over pricing to the venture in order to take advantage of

® S, eg. Blackburn v. Sweeny, 58 F.3d 825 (Tth Cir. 1995) {per s¢ rule applicd w
restraint on territories in which advenising way permissible, which was found ot 10 be
ancillary 1o an agreement to dissolve a law partnership); General Leaseways, Ine. v. National
Truck Leasing Ass™n, 744 F.2d 588, 595 {th Cir. 1984) {per se rule applied when there
was no “organie connection between the restraint and the cooperative needs of the enter-
prise”}.

- In Citiren Publisking Co. v. United Siates, 394 U5, 131 {1969}, the Supreme Court
cffecuively found that “price fixing” and "profit pooling™ were non-ancillary to the joint
venture, afthough the Court did not phrase its analysis in such terms. In 1940 the owners
of she two daily newspapers in Tucson, Aritona, formed what is now commonly referred
to as 4 joint operating agreement, Under which the adversising, crculation, and production
depariments of the papers were merged but editorial and news operations were not. The
joint venmure company controlied the pricing of circulation and advertising of both papers,
and profits were distribuied according to an agreed ratio, 14 at 134. On 3 motion for
suintmary judgment, the district court held these restraines per se Hiegal, and the Supreme
Court affrmed. Id at 134.35. However, the district court had found that the merger of
“circulation, advertising, and production departments has resulted in substantial cost
savings.” 280 F. Supp. 978, 982 (D, Ariz. 1968} Consequently, the dem;c entered by the
district court and affirmed by the Supreme Court did not dissolve the joint venture, but
merely ordered that the price fixing, profit pooling. and common ownership cease. I
at 993-94. in 1970 Congress effectively reversed the decision by enacting the Newspaper
Prescrvation Act, Puls, L. No, 91-353, B4 Swme. 466, codified at 15 11.5.C. §§ 180304,

T HovenkaMp, supru note 5, at 188, concludes that the price restraint in a similar
hypothietical is ancittary.
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any benefits of pooling their sales functions; hence, the joint pricing
probably is ancillary ™

Anaother example serves to clarify the overall conclusions of this section
a8 to basic modes of analysis for joint ventures and their collateral
restraints. Suppose a group of regional food distributors establishes a
joint venture to supply some of what they distribute. The venture creates
a new brand of spices; it packages and ships them to the individual
venture participants for distribution 10 supermarkets. The brand is
nationally promoted by the venture and competes with several other
brands. The venture acts as a single entity in selecting its suppliers of
containers and raw food products, and in deciding how much national
advertising to do and of what type.® In other respects, the conduct of
the venture is the concerted conduct of its participants. A variety of
collateral restraints could be properly regarded as anciltary ¢o the forma-
tion of the joint venture. For example, requirements that participants
purchase certain products exclusively from the venture may be reasonably
necessary to ensure that the venture achieves scale economies, and exclu-
sive distribution territories for the venture's products may be reasonably
necessary to prevent free riding either on the nasional promotional
activities™ or the local promodonal activities of individual participants.
Stifl other restraints likely would not be ancillary and might even be per
se iliegal-—for example, restraints on prices charged to retailers by the
participants and exclusive distribution territories for products not pro-
duced by the venture ¥

® f National Bancard Corp. v. Visa USA, Inc, 779 F.2d 592, 681, 605 {1 1th Cir. 1086)
{refusing to apply per s rule to joint price setting of interchange fees for the Viss
systemn because “individual price negotiations are impractical, would produce instability
and higher fees, and could result in the demise of the product offered™).

® Without finding the conduct o be that of a single cconomic entity, similar conduct
was found not violative of the Sherman Act in Sewell Plustics, Inc. v. Coca-Gola Co., 726 F.
Supp. 1186 (WD.N.C 1988) (summary judgment), 720 F. Supp. 1196 (W.B.N.C. 198%)
(merits}, aff"d in relevant part uithout published opinion, 912 F.2d 463 {4th Cir. 1990}, Thirty-
three Coca-Cola bottlers formed 2 cooperative to supply most of their plastic boule
requirements. The pation's fargest supplier of plastic hotdes challenged the armangement,
alleging a varicty of antimust claims. Ser 720 F. Supp. a1 1198-99, Largely Because the

ers had exchusive territories, the district court first held that the arrangement was not
the sart of conduct properly deemed a per se unlawful group boycott. Jd, ar 1192-98, The
court then rejected several rule of reason claims on the grounds that the venture had not
been shrown 10 possess market power of to have had an adverse impact on competiton.
14 x 1218-20.

* Free riding could be said 1o scour whenever the sales share of 3 participant exceeded
ity shure of contributiocn for the national promotional activities.

M A restrzing preventing one joint venture participant from sclling “non-jointventure
producis anywhere but in Japan ™ was found not to be “reasonably necessary” to the pu
of the joint venture™ in Yamaka Motor Co. v. FTC, 657 F.24 971, 981 (8¢h Cir. 1981),
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This last example intentionally resembles United States v. Topeo Associ-
ates,™ which setves to illustrate another important point. About two dozen
small supermarket chains formed Topco 10 supply themselves with private
label products (store brands) like those which their farge competitors
{e.g., ALP and Kroger) were so profitably selling. Topce procured prod-
ucts for its members, which sold them very profitably under Topco's

_private labels.® The distribution of the Topco brands was subject to
complicated territorial licenses featuring some exclusive territories™
Topco argued that its members could not saccessfully compete against
private jabel products without the joint venture and that the territorial
restraints were necessary for the joint venture.® The district court essen-
tially agreed.® Without rejecting this factual conclusion, the Supreme

Court held that these restraints were per se violations of Section 1 of

the Sherman ActY

M 405 1.8, 596 {1972).

Bt 598600 & nn 54,

¥ 1o 601-03,

¥idoat 605

* I a0 605-06; 318 F, Supp. 1081, 1037, 1042-43 {N.D. 1} 1970},

# 405 U.S. at 650812, On remand, less restrictive alternadves were permitted, provided -

that their cffect was not to create de facto exclusive territories. United States v. T
Assacy., 19751 Trade Car. (CCH) § 74,391 {N.D. 1L 1973} {final judgment), 19731 Trade
Cas, {CCH) {74,486 (N.D, L} {opinion), aff'd witheat opinion, 414 115, 80) (1978).

United Statesv. Sealy, Inc., 388 £).5. 350 (1967}, is in a similar vein. Sealy was owned by some
thirty licensees, which sold Sealy trademarked bedding producss in exclusive territories. Id.
#1 351-53, The licensees employed resale price maintenance, which the district court held
o be per se Hiegal, fd at 355, The dismict court did not find the territorial restraint
valawful, and the government appealed that decision wo the Supreme Court. M. at 35152,
The Court reversed, holding the “torritorial imitations {to be} part of "an egation
of trade restrainus’ including untawful price fdng.” i at 357 {quoting Timken Roller
Bearing Co. v. United States, 341 U.S. 593, 598 {1951)).

A ynopsis of the two decades of lidgation that followed the Supreme Coutt's decision
is provided by Ohio-Sealy Mattress Manufacturing Co. v. Kaplan, 745 ¥.2d 441, 44547 (Tth
Cir. 1984}, Shortly after the Supreme Court handed down its decision, Sealy replaced
exclusive territories with areas of primary responsibility and significant financial disincen-
tives for selling outside them, In 1971 one of the Scaly licensees brouglst suit for damages
and injunctive relief. The plaintiff was awarded damages, but the trial court imposed no
injunctive Telief. ‘The court of appeals remanded the cave with instructions to consider
injunctive refief. Ohlo-Sealy Mattrass Mfy. Co. v. Sealy, Inc., 585 F.2d 821, 82331, 84345
{Tth Cir. 1978}, In 1981 the district court enjoined the practices mentioned above, and
the court of appeals affirmed. Ohio-Sealy Mattress Mg, Co. v. Sealy, Inc., 669 F.2d 490,
495..96 (Tth Cir. 1982). Additional suits were filed in 1976 and 1979, See 745 F.2d at 446,
The hitigation apparently concluded in 1986,

A study cowuthored by plantifl's expert concluded that the injunciive relief ordered
in 1981 reduced prices and that the resaints were thus anticompentive. Willard F. Muclier
& Frederick E. Geithman, An Empirical Test of the Frot Rider and Muvial Power Hypotheses, T3
Rev. Econ. & Stax. 301 (1995). A second study, however, argued that the first was flawed.
& found that the relief ordered in 1981 increased Sealy's profits and therefore concluded
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Beginning with Chief Justice Burger’s dissent, it has often been argued
that the territorial restraints were ancillary and should not have been
subject to the per se rule.® The argument was that the Topco members
were responsible for promotion of the Topco brands, so nonexclusive
distribution inherently created free-rider problems.” This observation
is correct,” but there is a more general critique of the Court’s reasoning.
The only competition restrained was that in the sale of newly introduced
private label produces,® and that competition apparently would not have

_ existed absent the joint venture. Per se treatment is not appropriate for

a restraint on competition created by a joint venture, " so such a restraint
shouid always be treated a5 ancillary, ie, not analyzed separately from
the joint veature itself ©

that the restrainis were smply mistakes. £. Woodrow Eckard, Jr., An Emginical Test of the
Froe Rider and Market Pouner Hypotheses: A Comment, 76 REv. Econ. & Star. 386 (1994).

* S 405 US. at 613 (arguing that the wwrvitorial restraints were “minimal ancillary
restmaings that.are fully reasonable in view of the principal purpose™ of the joint venture);
see also Rosenr H. Boxx, Twe Axrrrnusy Parapox 274-79 (1978}, HOVENZAMP, suprs
note 5, at 196-91 {1994); Kicsann A Poswen & Feank H EASTERBROOX, ANTITRUST
24849 (24 «d. 1981},

Although Tepeo has been severely criticized for applying the per se rude to restaints
that should have been considered ancillary, Tope's per se condemnation of a joint venanire's
plausibly ancilary territorial restraints was followed in Bascom Food Products v, Reewe Finer
Foods, 735 F. Supp. 616 {DN]. 1989}, Recse private labeled, bint did not manufacture or
package, over food products distribusted by twenty sharcholders and about 1en other
distributors in what were generally exclusive territories. M at §19-22. Bascom alleged that
Recse commitied per se antitmasi violations by refusing to allow Bascom to become a Reese
distriburor and by refusing to aflow Reese distributors to sell 1o wholesalery a5 well as
retaifers. Bascom also alleged that some of the Reese produces had no good substitutes.
The district court found that the exclusive territories were per se illegal under Topes, id.
at £30-31, and that the refusal to deal “appears to constitute the type of boycott o be
treated under per s analysn.” Il at 634. The court thus granted the prefiminary relicf
sought. Witkout invoking the wrm “ancillary,” the court held that Reese had not demon-
strated that “various Reese Foods products would not be sold other than pursuant 1o the
distribution restrictions.” A at 632.

® See 405 U.S. at §2%.24 (Burger, CJ., dissenting}; Boux, supra note 38, 2t 276.

“The district court found that “the cost of developing consumer acceptance for the
Topco private brands was born by cach merber in its own territory.” 319 F. Supp. at 1042.
Consequently, some degree of frec riding was inevitable without exclusive territories or
some other restraint that imposed charges to defray promotional costs.

© Chief justice Burger emphasized this point {ser 405 U5 a1 613) but did not take the
argument & wep further,

2The 1995 Antirust Guidefines for the Licensing of Intellectuaf Property, supvs note
23, make 2 similar point. In § 4.1.2, they explain why a cermin licensing amangement
does not present antitnat concerns by sating that it "does not diminish competition that
would occur in ks absence.”

® Of course, competition in privale label products would not have heen created by the
joint venture if, absent the joint venture, the individual Topco members likely would have
wmroduced private fabel products on thelr own.
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B. JoINT VENTURES ANALYZED AS CARTELS OR MERGERS

A broad definition of joint veniure is convenient because a similarly
broad range of arrangements are termed joint ventures by their partici-
pants, and it is useful to consider the proper antitrust analysis of ali such
arrangements. A broad definition, however, implies that very different
antitrust analyses dre applicable to different sorts of joint ventures.®

The broad definition of 2 joint venture above embraces conduct unac-
companied by a potentially efficiency-enhancing integraton of eco-
nomic activity among participams. If two competitors formed a venture
that did nothing but set their prices, the arrangement would be nothing
more than a pricefixing cartel, and it wonid be treated as such under
the antitrust laws.® A cartel involves a complete, or nearly complete, loss
of independent decision making with respect to the most important
competitive strategies, Cartels centrally determine prices, outputs, of the
allocation of cusiomers for otherwise competing firms. They are per se
illegal under the antitrust laws because they offer no significant prospect
of consumer benefit. Perhaps the most important feature that distin-
guishes cartels from other joint ventures is the absence of a potentially
efficiency-enhancing economic integration among the participants,®

In two notable joint venture cases, the Supreme Court appiicd the
per se rule only after finding that the requisite economic integration

# ¢f HOVENKAMP, supra niote 5, at 186 {"to characterize something as & Jjoint venture’
it to say nothing about its effect on competition or it legality under the antivrust laws™);
Robet Pitofsky, A Framework for Antitrust Analysis of Jeint Ventures, T4 Geo. L], 1665, 1606
{1985) (“anaching the labet oint venture' . . . tells one virtually nothing useful sbout the
likely legality of an arrangement under te antitrust Taws'},

% See Fimken Roller Bearing Co. v. United States, 341 11.8. 583, 597-98 (1951) ("Nor
do we find any support in reason or authority for the proponition that agreements between
legally separate persons and companies (o suppress campetition among themselves and
others can be justified by labeling the project a 'joint venture.” Perhaps every eraent
and combination 10 restrain trade could be so tabeled.™). Prohibiting the sort of conduct
described in the text was the centeal purpose of the Sherman Act. The trust from which
antitrust takes H name was precisely the sort of arangement described. Se, 4., 21 Cone.
Rec, 2457, 2460 {1890) {remarks of Senator Sherman describing the trusts and the evils
they bring about).

# S ABA SECTION OF ANTETRUST Law, ANTITRUST Law DEvELOPMENTS 308 {(4th ed.
1997} (“an arrangement qualifies for rule of reason treatment 23 A joint vennure only
when it involves some potential for an efficiencygenerating integration of the parties’
resources™); Thomas A. Piraine, Jr., Beyond Per Se, Rule of Reason or Mager Analysis: A New
Antitrust Standard for Joint Ventures, 76 Minn. L. Rev. 1, 7 (1991) {Joint ventures ave
distinguished from . .. cartels . .. by the extent 10 which they integrate the resources of
the partners. A cartet constitutes a naked agreement amony COmpetitors unac

any integration of resources.™); Neit E. Roberts, Cartels and foint Vendures, 57 ANTITRUST
L.J. 849, 853 (1989} (a joint venturc is not a cartel i “it does integrate assets or abilitics
of the parties so as to create efficiencies and new or more effective competiton for the
benefit of consumens™). The absence of economic integration means that the per se rule
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was absent. The finding was explicit in Arizona v. Maricopa County Medical
Society.” where the Court held that agreements among 70 percent of
area medical practitioners to adhere to maximum fee schedules promul-
gated by the Maricopa Foundation for Medical Care were per se violations
of Section 1 of the Sherman Act. The Court ok pains to explain that
the Foundation was not a “jeint venture,” did not “pool . . . capitat and
share the risks of loss as well as the opportunities for profiy” and did
not permit the practitioners “to sell any different product.™ In other
words, the Foundation lacked 2 potentially efficiency-enhancing integra-
tion: of economic activity that wouid have merited rule of reason treat-

-ment.® The finding was implicit in Topeo, where the Court emphasized:

“Each of the member chains operates independently; there is no pooling
of earnings, profits, capital, management, or advertising resources. ...
The association does not itself own any manufacturing, processing, or
warchousing facilities, and items that it procures for metmbers are asually
shipped directly from the packer or manufacturer to the members,™
The apparent point of this factual recitation is that-Topco did not
entait the sort of economic integration that wouid have warranted more
lenient treatment,

Any genuine economic integration® that plausibly could confer non-
trivial social benefits suffices to take a joint venture outside the purview
of the per se rules applied to cartel activity.? The requisite economic
integration is present in a joint venture whenever the participants’ joint
underwking of one or more facets of product development, production,

weight apply but not that it does apply. Agreements among competitors not involving any
economic integration may be competitively benign or even procompetitive.

# 457 {1.5. 332 {1982). '

® 14 2y 356-57.

*® Also notwable is that the dissenting Justices disagreed about this characterization. #d
at 36465,

* 405 11.5. at 598,

3 Competitors may feign integration, but the per s rule cannot be avoided by mere
cosmetic mtegration with no real efficiency-enhancing potental. On the other hand, i
there is a nontrivial potentially cfficiency-enhancing cconomic integration among the
participants, & joint venture oughy not to be subject to second guessing about its motives.
There are better ways in which to uncover the anticompetitive effects of a joint venture.
Even if documents suggest that a joint venture was formed as an excuse for imposing
coliateral restraints, it should be amessed under the rule of reason if there is a nontrivial
potchtially efficiencrenhancing economic integration among the participants. As dis.
cumed in the next section, the rule of reason analysis should be highly truncated when
certain collateral restraing are imposed.

#The 1995 Antitrust Guidelines for the Licensing of Inteliectual Property, suprs note
23, take a similar approach in § 3.4 "To determine whether a particular restaint in 2
Heensing arvangement s given per s¢ or rule of reason treatment, the Agencies assess
whether the restraintin question can be expected 1o contribaie 1o an efficiency-cnbancing
integration of cconomic activity.”
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distribution, or marketing plausibly reduces cost® to a nontrivial extent,
or plausibly allows the joint venture to offer a product both valued by
consumers and that the individual venture participants could not have
individually offered.® A business function, however, must be performed
jointly, jointly making a business dedsion does not suffice. Thus, the
requisite economic integration may be present with a sales joint venture
that does market research, makes calls on potential customers, or main-
tains showrooms, but not with one that merely sets prices.®

In determining whether the per se rule may apply, the issue is not
whether the venture actually achieves any social benefits, A joint venture
yielding no social benefits may merit rule of reason ireatment, while a
joint venture achieving significant social benefits could be per se illegal.
The per se rule should not be applied if an integration is reasonably
caleulated to achieve social benefits, even if it fails to do s0;% a research
and development joint venture should not become per se illegal merely
by virtue of its failure to produce any usefisl new products or processes.
Moreover, the per se rule may apply to a venture that achieves social
benefits with no integration of economic activity. A joint venture that
merely allocates customers might significantly reduce transportation
costs but would not entait any integration, and so would be per se illegal.

The requisite integration may exist even though some joint venture
participants make no nonmonetary contributions to the venture ¥ If a
firm distributes a rival’s product, thus climinating the need for the rival
to maintain a distribution systemn, the requisite integration is present
even though the rival contributes nothing to the venture but a monthly
payment for services rendered. Moreover, the requisite integration may

# Cost is waed here in Ms economic sensew"real resource usage.” A joint venture that
reduces the price paid for inputs without achicving any reducton in resource usage 13
merely exercising market power.

* This treatment of cconomic integration has advantages over narrower consiructions
advocated by somec commentators and that may be implicit in some case faw. it avoids
both arbitrary distinctions that cannot be justified on the basis of cconomic anatysis and
facriniensive judgments on matters of + which require completing much of a rule
of reason analysis just to determine whether such an analysis is appropriate. €f. Ernest
Geblhomn & W. Todd Miller, Competitor Collnberation Guidelines—A e dation, 42 ANT-
TrUSY Buce. 851, 854-55 (1997} {criticizing narrower intggxmm tests), This expansive
treatment of integration does not deastically alter the antitrust treatmont of borderline
conduct, As is explained in the nextsection, a trancated rule of reason analysiy it employed
i many situations.

% A simitar distinction is drawn and well explained by Williara F, Baxter, Prefacs, 15 1.
geprirnts Anraust L. & Econ, §, v—viti (1985). Apart from cartely, the rcguisitc economic
integration may be absent with information exchange and standard setting.

% Brodicy's integration requiretnent, quoted supra note 1, appeans to require more,

¥7 Srodiey's integration requirement, quoted supra note 1, mandates gontributions but-

diocs nunt specifically indicate that they cannot be monetary.

1998) ANTITRUST ANALYSIS OF JoiNT VENTURES 715

not exist despite substantial sharing of financial risks among joint venture
participants,®® If several competitors agree merely to pool all revenues
and divide them according to preset shares, the arrangement is a cartel
with no potentally efficiency-enhancing economic integration.®

A joint venture formed by actal er potential competitors should be
analyzed solely as a horizontal merger or acquisition if® (1} the forma-
tion of the venture, including any ancillary restraints, eliminates ali acyoal
and potential competition among participants throughout the vertical
supply chain in which the venture operates; {2) participants do not
compete with the venture once formed; and (3) the venture does not
terminate within a few years by its own terms.% If two corporations form
2 third in which they each own half of the stock and to which they each
wransfer all of their assets, the transaction creates a joint venture within
the meaning of that term here, but it is analytically equivalent to one
in which either corporation acquired ali of the steck or assets of the
other, and it would be analyzed as a merger.® Many transactions reason-
ably termed joint ventures by their participants have been treated as

¥ in Maricopa Coundy the absence of pooling of risks was a factor emphasized by the
Supreme Court in concluding that the requisite integration was absent, See text accompany-
ing note 48 supra. Until revised in 1996 {see supra nowe 21), federal enforcement policy
was understood by some to hold that risk sharing was inherently part of the requistite
economic integration in health care joint ventures. S John | Miles, Joint Venture Analysis
and Provider-Comtrolled Health Care Networks, 66 Anvrrsust L. 127, 139 & n.47 (1997),
commenting on U.S, Departnent of Justice and Federal Trade Commission, St
of Enforcement Policy and Apalytical Principles Relating to Health Care and Antiurust
(1994), reprinted in 4 Trade Reg. Rep. {CCH) 13,152,

¥ S Citizen Publ'g Co. v. United Siates, 394 U.S. 131, 135 (1969); Northern Sec. Co.
v. United States, 193 1.5, 197, 328 (1904}, '

® These criteria do not consider whether participants compete with cach other in
markets unvelated to those in which the joint venture operates. A joint venture can provide
a gonduit for anticompetitive communication regarding such markets, but a joint venture
does not raake such ¢ ication incvitabie or even reasonably Yikely, and there surely
are other conduits for such communication.

% Mergers are yometimes said 1o differ from joint ventures in that mergers are permanent,
while joint ventures are nol, Ses, £g., Thomas A. Firaino, Jr.. A Proposed Antitrust Analysis
of Te ications foirt Ventures, 1997 Wisc. L. Rev, 639, 660. However, the case faw
does not require that 2 tranxaction be permancnt 10 be treated as 3 merger under § ¥ of
the Clayton Ace Ser United States v. Archer-Danich-Midland Co., 584 F. Supp. 1134 (S.D.
Yowa 1984} (1%year lease with options for extension and purchase held 10 be 2 merger
within the meaning of § 7). Morcover, joint ventures subject to termination may last long
encugh to be enentially permancat for purposes of antiorust analysis.

# With cacl firm having 2 half interest in the third, the thicd firm is almost certain to
bre actively and jointy controlied by the first two Sirms. Wheen all participants own minerity
interests, controf by participants may be absent, and the definition of joint vennire used
here does not sequire control. n the absence of conwrol, however, the proper antitrust
analysis is a smaighdorward variation on merger analysis, accounting for the incenti
effects of partiaf eguity interests in competitors. The discussion below assumes that partici-
pants control any joint venmre not treated a8 2 merger.
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mergers under the antitrust laws.® A joint venture relating to but one
of many activities of its participants stili may be properly analyzed as a
horizontal acquisition with respect to that one activity.

Although it is sometimes said that joint ventures short of merger are
fess anticompetitive than mergers,* that is not necessarily so, particularly
because mergers may lead to more efficiency-enhancing integration.®
Moreover, to suggest that the difference is one only of degree misses
the critical point that mergers call for a significantly different antitrust
analysis than nonmerger joint ventures.® The competitive effects analysis
of a merger attempts to predict the effects of changes in the ownership
of assets, including all or part of the equity in firms, on prices, outputs,
and other determinants of social welfare. Joint ventures not satisfying
the three conditions in the preceding paragraph also may raise some
significant issues relating to changes in the ownership of assets, but they
necessarily raise very different issues refating to the competitive effects
of particular proposed or ongoing conduct.

The balance of this article is directed to joint ventures that should
not be analyzed solely as mergers but that feature 2 potentially efficiency-
enhancing economic integration among the participants, and hence are
not cartels. This class of joint ventures requires an antitrust analysis
distinct from that of mergers or cartels,

C. ALTERNATIVE RULE OF REASON ANALYSES FOR JOINT VENTURES

The application of the rule of reason to a joint venture and its ancillary
collateral restraints begins with an initial showing on the part of the
plaintiff {whether the government or a private party) relating to the
competitive effects of the venture. The plaintiff may show that the venture
is categorically unreasonable in that it falls within a well-defined category
of practices with which the courts have had sufficient experience o
determine that they “would always or almost always tend to restrict compe-

 Sen, 6.2, United States v, Penn-Olin Chem. Co., 378 115, 158, 167-72 (1964); FTC v.
Wamner Communications Inc., 742 .24 1156, 1159, 136365 (9th Cir, 1984); United States
v. Ivaco, Inc., 704 F. Supp. 1400, 1414 (W.D. Mich. 1969}, '

# Sor, ¢, Piraino, supra note 61, at 643 n.26.

© Mutual partial equity interests—A owning a share of B, and B owning 3 share of A
can arise with a joint veniurc, and mutual majorityintorests produce anticompetitive cffecis
greater than common ful} awnership. See William Nye, Can 5 foint Vamturr Lassen Compelition
More Than & Menger?, 40 Econ. Lervens 487 {1992). In addition, Firm 4's acquisition of
Firm £'s business in market X can lessen competition in only market X (and possitly
vertically related markets), while a joint veniure between A and B also may restrain
competition in market ¥, in which A and B alio compete. Any Featraint on market ¥,
however, is Hkely to be nonanciltary.

% S HOVENSAMP, supra note 5, at 19596,
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tition and decrease output.™ Such practices are deemed illegal per se,
However, the only per se illegal joint ventures are those that are merely
cartels. Any genuine economic integration that plausibly could confer
nontrivial social benefits suffices 10 take a joint venture outside the
purview of the per se rule. Hence, the per se rule does not apply to the
class of joint ventures considered below.®

Alernatively, a piaintif can show that a practice is much like one
condemned as per se illegal even if it is not properly assigned to a per
se category® Such a practice “requires some competitive justification
even in the absence of a detailed market analysis™® and is therefore

¥ Businest Elecs. Corp. v, Sharp Elecs. Corp., 485 ULS. 757, 728 (1988); Northwest
Wholcsale Stationers, Inc. v. Pacific Stationery & Printing Co., 472 U5, 284, 28990 {1985);
Broadcas Music, Inc. v. CBS, Inc, 441 US. I, 1920 {1979). Ser afse NCAA v. Board of
Regents of the Univ. of Oklu,, 468 U.S. 85, 10304 {1984) (“Per sevules are invoked when
surrounding circumatances make the likelihood of anticompetitive conduct so great as to
render unjustificd further examination of the challenged conduct.”); National Soc'y of
Prof’] Eng’rs v. United States, 435 U.8. 679, 692 (1978) (agreements are per se iflegal
only i their "nature and necessary effect are so plainly anticompetitive that no elaborate
study of the industry iy needed to establish their illegalin™.

* Denials of access o joint ventures should alwayr be subject to a fuller rule of reason
analysis. Northuwest Wholezode Stati did rot foreclose this approach. The Supreme Count
held that the per se rule docs not apply o the exclusion of a competitor from a joint
venture unless it “possemes market power or exclusive access to an element esential to
effective competition,” 472 1.5, at 296; however, the Court undescut any inference that
it was establishing a rule of per se illegality when the venture "p 1 market p or
exciusive access (o an clement essential 1o effective competition” by its comment that
exchasion from a joint venture “might justify per s invalidadon if it placed a2 competing
firm at 3 competitive disadvantage,” d at 29596 n.6. The leading case applying
this precedent also evaluated the denial of acocss w0 a joint venture under the rule of
reason, SCFC ILC, Inc, v. Visa USA, Inc., 36 F.3d 958, 96365 {10th Cir. 1994).

* Ser, 0.g. Lie v. S5t Joseph Hosp., 964 F.2d 567, 569 (Sth Gir, 1992} (truncated rale of
veason anabysis applicd “when the agreement at baue s very similar to per se violations
and might, but for prodential « , be analyzed under the per s presumption™);
AREEDA, supra note 5, at 428-29 {truncated rule of reason analysis applicable when 2
“restraint is of the kind that has been regarded a3 very serious and usually without recog-
wized redeering virtae” but the “defendant claims justification of a kind which a ‘quick
look'~—tasally at the arguments alone-—shows to be legitimate in principle and capable
of being proved”). '

® NCAA, 468 ULS. at 110, See alvo id at 109 (“As 2 matter of faw, the absence of proof
of market power does not justify a naked restraint on price or output. To the contrary,
when there i an agreement not to compete in terms of price or ouiput, ‘no ehborate
industry analysis is requived to d ste the anticompetitive character of sach
ment.”’} {quoting Nationaj Soc’y of Prof'} Eng'rs v. United Sutes, 435 U5, 679, 692
(3978}); FTC v. Indiana Fed'n of Dentius, 476 U5, 447, 459 (1986} {“A refusal 1o comprie
with sespect w0 the package of services offered to consumens, no Jess than a vefusal 10
compete with respect 1o the price term of an agreement, impairs the ability of the market
to advance social welfare by ensuring the provision of desired goods and services to
consumers at 3 price approximating the marginal cost of providing them. Abscnt some
countervailing procompetitive virtae—such a3, for example, the creation of efficiencies
in the operation of a market o7 the provision of goods and services . . —such an agreement
limiting consumer choice by impeding the ‘ordinary give and take of the marker place,’
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subject to 2 truncated rule of reason analysis, generally termed a_“quif:k
look,” in which the practice is struck down without an inquiry into its
actual competitive effects uniess a competitive justification is offered for
it A joint venture and its ancillary collateral restraints shouid be subjfec.t
1o a quick look if they eliminate independent decision making by partici-
pants over price, output (including which products wo offer and whether
1o participate in a market at all), or any other strategy central to compe-
“tition.” :

Whether strategies not invelving price or output are centrai to f:ompctb
tion depends on the nature of the competitive process in the industry.
Price advertising would be a strategy central to competition unless adver-
tised prices were of essentially no value to comparison-shopping consum-

... cannot be sustined under the Rule of Reason.™). .

The NCAA Gourt relied on the late Professor Arceda’s ieaching that the rule of reason
sometimes can be applied "in the twinkling of an cye.” See 468 U.S. a1 105-18 n.38 (quoting
Philiip Arecda, The "Rulz of Reason” in Antitrust Analysis: General Jssves 3738 (Federal
Judicial Center, June 1981)). Professor Areeda’s revision of the cited analysia can be found
in AREEDA, supra noke B, at 403, His example of 4 practice that can be amessed “very
guickly® is a scliing joint venture formed by Chrysier, Ford, and Generat Motors thay sew
the prices of all three companies’ cars, 3

™ See «g., Law v. NCAA, 134 F.3d 1010, 1020 (10th Cir. 1998), pebition for cert. filed, 66
US.LW. 3800 (US. Junc 23, 1998} (No, 97-2004); California Dental Ass'n v, FIG, 128
F.3d 726, 727 (9th Cir, 1997), petition for cert. filed, 66 U.S.LW. 3668 (115, April 3, 1998)
{No, 97-1625); Chicago Prof’) Sports Lad. v. NBA, 95 F.3d 593, 596 {7th Cir. 1996); United
States v. Brows Univ., 5 ¥.5d 658, 660 (34 Cir. 1993); U1.S. Healthcare, Inc. v Heaiths?urcc,
Inc,, 986 F.2d 589, 593.84 (ist Gir. 1993). Assistant Attorney General Joei L Kiein has
termed this a "stepwise” analysis, See Joel L Kitin, A “Stepuise™ Approack for Analyring
Horizontal Agreements Will Provide a Muck Needed Structure for Antitrust Raview, AriTaoss,
Spring 1998, at 41; Joel L Klein, A Stepwise Approach 1o the Antitrust Review of Horizonial
Agreemems, Speech Before ABA Anntrust Section Semi-Annual Fall Folicy Program {Nov,
7. 1996}, reprinted ot T Trade Reg. Rep. (CCH) $50,157. & anatpis §

T NCAA, 468 U.S. at 10001, 10916, 11720 {employing 2 runcated anal ot
restn'(g.&om on the amount of televised intercoliegiate !‘oo!h_ﬂﬂ}; Law, 134 F.54 at 1020-24

temploying 3 wuncated analysis to the NCAA rule Himiting total compensation for a
category of basketball coaches 3¢ Di\fils;;u 1 sc!lw!s};;}nw:;:’ Staﬁt:in a;r ebmcm‘:}:w.. 5
¥.34 668, 6753~-78 (3d Cir. 1993) (employing a truncated analysis
universities on financial aid offerings o pasticular students); Chicago Frof't Sports Lid.
v. NBA, 963 F.2d 667, 675-76 {Tth Cir. 1892) (employing a wuncated analysis for the
NBA's restraints on sumber of games broadeant on television supenstations). Ser also
American Ad Mgmt, Inc. v. GTE Corp., 92 F.53d 781, 789 {%th Cir, 1996} {sefusing to
ewmploy a truncated analysis & an agr among yeliow s publishens not to pay
commissions 1o sales agents for certain accounts); US. Healthcare, inc. v, Healthsource,
fnc,, 986 F.2d 589, 544 {Ist Cir, 1993) (refusing to cmrhy a runcated analyis 10 an
exclusive dealing arrangement); Hlinols Corporate Travel, Inc. v. Amenm Adrlinegs, 806
F.2d 722, 727 (Tth Cir. 1986} {rcfusing to employ 2 gruncated analysis to the refusal of
an airkine 10 deal with tavel agent that would not 4 to refrain from advertising
discounts). Timothy §. Muris, The Federal Trode Commission T‘d the Rule of Reason: In Defense
of Massachusetts Board, 66 Avrirrust L. 773, 806 (1998) {"An agreementamong compet-
itors isinherendy suspect [hence, rct;uiri:;g justification] if it eliminates or limits significant

aspects of their competitive rivalry .. ..
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ers.” Whether to submit a bid would be a strategy central to competition
if buyers relied on competitive bidding.” Hours of operation might
be a strategy central to competition for a retail business.” In cereain
circumstances, aspects of product design or quality, or new product
development, could be strategies central to competition. Other strategies
might be central to competition only in unusuzl factuat settings.™

Even in the case of strategics central to competition, the guick look
should be applied only i the joint venture and its ancillary restraints
climinate an exercise of independent decision making™ that otherwise
would have occurred.™ A restraint on competition AMong venture partici-
pants should not be subject to a quick look if the competition restrained
is made possibie only by the joint venture, or is reasonably likely only
with it -

Whether independent decision making is eliminated normally is cbvi-
ous on the face of a joint venture agreement or separaie contractual
restriction, in some situations, however, basic facts about the competitive
process in a particular industry and straightforward economic analysis
may be required to perceive the loss of independent decision making.
Complex factual and economic evidence is never required in making
this determination because the issue is the relatively proximate effects

of practices rather than their ultimate effects on competition and con-
sumers.

The quick-ook analysis asks whether the economic integration among
participants is likely to generate significant social benefits that could

" OF. California Dental, 198 ¥ 34 at 797-%0 {applying quick look to an agreement among
dentists to restrict price advertising as 2 part of cthical guidelines o prevent fake and
misleading advertining).

" Cf. Professional Enginesrs, 435 1.8, 21 602 (apparently applying quick took to an ethical
rule against competitive bidding). It is doubtfia) that bid rigging could ever be an ancillasy
sestraint, and bid rigging outside the joint venture context is per se Hlegal and is crimi-
nally prosecuted,

P {f Dewoit Aute Dealess As'n, Inc. v. FTC, 955 F.24 457, 469-72 {6th Cir. 1992}
{applying quick lock to an agreement 1g auto dealers to restrict showroom hours).

M &f Indiang Federation of Dentists, 476 U.S. at 459 {agrecment among members of
federation of dentists to withhold X rays from dent insurers for s in evaluating claims
for benefits held 1o "impair]] the ability of the market 1o advance social welfare by ensuring
the provision of goods and services 1o consumers at a prict approximating the marngical
cost of providing them™), _

¥ While the formation of joint ventures and sncilfary resurainis may be smubject to the
quick look, the denial of access to a joint venture necessarily shoidd nat be.

™ For example, in Broadeast Muric, Fnc, v, Columbia Broadeasting System, Inc, 441 1S, 1
(1979), the blanket ficense was 2 new product made possible by the joint veature. To the
extent dhat pricing that product is understood to involve an agrecritent on price among
the venture’s participants, that agrecment, sanding alone, does not warrant per s or
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justify the elimination of independent decision making. The existence
of the requisite integration will already have been determined, as will have
been the ancillarity of the relevant restraints {i.e., whether the elimination
of independent decision making on strategies central to competition is
reasonably necessary to the integration).

Once the plintiff has shown that a joint venture and its ancillary
restraints eliminate independent decision making by participants over
a strategy central to competition, the joint venture's participants have a
burden of persuasion.”™ To carry that burden, they must do more than
vaguely assert a social benefit that could be served; rather, they must
put forward evidence demonstrating a clear causal nexus between the
restraint and the social benefit® and indicate why the social benefit
could not reasonably be achieved in a substantially less anticompetitive
manuner.® There is no requirement that a joint venture restraint be the
ieast restrictive alternative, but obvious and far less restrictive alternatives
rmust be shown either infeasible or inadequate 3 If defendants are unable

quick-fock treatment. Hence, the Court reversed the conerary determination by the Tower
court. 4. at 610, 5-24. :

* Although mcmhnaﬁmcdmhmappmcb,mnomklagﬁcdkwumm%-
tive path. Rather than demonstrate significant plausible efficiencies, joint venture partici-

ts could d trate the absence of a plausible anticompetitive effect. See C. Frederick
g:lmer I} & Steven C. Safop, Decision Thery and Anbitrust Rules, 67 Anrrewust L]
forthcoming 1999}, In some cases, such 2 demonstration could be accomplished without
elaborate market analysis, as when the joint venture participants collectively have only a
smait shase of any plausible relevant market. Cf Rothery Storage & Van Co. v. Adlas Van
Lines, Inc, 792 F2d 210, 221 (DL Cir. 1986} {opinion by Bork, 1.} {suggesting that 2
small share of a welt defined market may be sufficiont to esmblish that 2 restraint i
cfficient, since the small share assures that the restraint coudd not restrict output).

® See generatly Williasn J. Kolasky, Jr., The Department of Justice’s *Stepuise™ Appronch Impases
Toe Hravy & BEEM on )gaﬂm @ E;iwum ts, AnreewusT, Spring 1998, at 41, 45
{arguing that 2 defendant's burden should be commensurate with the showing the plainuiff
has made); Chang ex 31, sugre note 7, at 30811 {cautioning against an application of
the quick look that imposes a hesvy burden to demonstrate efficiencies).

% See, 2., Law v. NCAA, 134 F.3d 1610, 1019 (10th Gir. 1998) (inquiring whether a
venture's "ohjectives can be achieved in 2 substantially less restrictive mannec’}, petiiion
for cent, filed, 66 US.LW. 3800 {U.S. June 23, 1098) (No. 97-2004}; Sullivan v. NFl, 34
F.3¢ 1005, 1103 (Ist Cir. 1994} {“One basic tenet of the nule of reason is that a g
restziction is not reasonable, that is, its benefits cannot outweigh its harm to competition,
if a reasonahle, less restrictive alternative to the policy exists that would provide the same
benefits as the cusrent restaint”); Thampson v. Metropolitan Multi-List, Inc., 934 F.2d
1566, 1581 (11th Cir. 1991) {inquiring whether the restraint is “reasonably necessary o
the accomplishment of the legitimate goals and narrowly tailored Lo that end”). For
detailed applications of these principics, see NCAA v. Board of Regents of the Univ. of
Okfa,, 468 U.S. 85, 11720 (£0984); Chicago Prof"} Sports Lad. v. NBA, 874 F. Supp. 844,
859-62 (N.D. HL 19495},

# This standard is comparable o that in the revised efficiency section of the Horizoutal
Merges Guidelines promulgated jointly by the 115, Department of Juatice and the federal
‘Trade Commission: "Only alternatives that are practical in the business sinsation faced by
the merging Srims wilt be comsidered in {determining whether cfficiencies are merger
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w carry their burden, the joint venture is condemned under the rule
of reason “without further ado.™

Defendants are obliged 10 defend joint ventures not subject to the
per se rule or a quick look only upon a showing that the defendants
possess significant market power or that the venture has an actual anti-
competitive effect.® Both joint ventures not subject to a quick look and
ventures for which the defendants carry their burden of persuasion
require a2 more developed rule of reason analysis. The issue is whether
the joint venture {and its ancitlary restraints} “enhances competition.™
¥ such is the case, there is no further obligation on the venture to
enhance competition as much as possible. Issues of less anticompetitive
alternatives arise in determining whether coliateral restraints are ancil-
iary to the potentially efficiency-enhancing integration of the joint ven-

specificl; the Agency will not insist upon 2 kess restrictive alternative that s merely theoret-
cal." § 4, vprinied in 4 Trade Reg. Rep. (CCH) £ 135,104, 20 20,573.13 {revised Apr. 8, 1997,

* Sov, e.g.. Chicago Prof’] Sports Lid. v. NBA, 961 F.24 667, 674 (7th Cir. 1992} {interpre-
ting Suprernc Court precedent to hold that “any agreement 1o reduce ostput . . . reghives
some wastification—some explanation connecting the practice to consumers’ bencfig..
before the court attempts an anabysis of market power, Unless there are sound justifications,
the court condemns the practice without ado, using the “quickdoolk” version of the Rule
of Reason'}.

¥ S, eg, Levine v. Centrad Fla Med, Affiliates, 72 F.3d 1538, 1561 (11th Cir), e,
denied, 117 8. Ct. 75 {1996); K. M.B. Warchouse Dist. v. Walker Mfg. Co., 61 F.5d 123, 199
{2d Cir. 1995); Rebel Ol Co. v. Atlantic Richfield Co., ) F.34 1421, 1434 (9h Cir, 1995);
Untited States v. Brown Univ., 5 F.34 658, 668 (3d Cir. 1998); Flege! v. Christian Hosp.
Northeast-Northwest, 4 F.3d 682, 688 (8th Cir. 1993); Lic v. 5¢. Joscph Hosp., %64 F.2d
567, 569 {6th Cir, 1992); Wikk v. AMA, 835 F.24 352, 35560 (Mih Gir. 1990}, These cases
follow FTC v, Indiana Faderation of Denkists, 476 1.8, 447, 461 (1986) (“the finding of actund,
sustained adverse effects on competition . | i ly sufficient to supporta finding that the
chailenged restraint was unreasonable even in the absence of ¢laborate market analysis™).

5 NCAA, 468 U.S. at 104 {("[TThe ensential inquiry {is] whether or not the challenged
restraint enhances competition. Under the Sherman Act the criterion to be wsed in judging
the validity of a restraint on trade is its impact on competition.”): se alie Nationat Soc’y
of Profl Eng'rs v. United Statcs, 435 1.5, 679, 691 (1978) {the issuc is whether the restraint
“is one that promotes competition or one that suppresses competition™). What this means
is open to debate, Most recendy in NCAA, the Supreme Court held that “Congress designed
the Sherman Act as 3 ‘consurier welfare ription.’” 468 U.S. at 107 {(quotng Reiter
v. Sonotone Corp., 442 U5, 330, 343 {1979), quoting Bowe, suprs note 38, at 66). Judye
Bork defined “consumer welfare” to include profin, ie., to mean aggregate cconomic
welfare, See Borg, suprn, chs. 2-5. The Ninth Circuit has elaborated: “[R]eduction of
competition does not invoke the Sherman Act undl it harms consumer welfare, Consumer
welfare iy maximized when economic resources are allocaied to their best use, and when
consumers are assured competitive price and quality. Accordingly, an act is deemed angi-
competitive under the Sherman Act only when it harms both allocative efficiency and
raises the prices of goods above competitive levels or diminishes their qualiy.” Rebel Ot
Co. v. Athande Richfield Co., 51 F.3d 1421, 1439 (9ch Gir. 1995) (citations omitted}. In
economic terma, this means that the test under the Sherman Act is whether a reswaing
enhances agyregate cconomic weifare, For more on the welfare debate, see Gregory |

Werden, An Economic Pevspective o the Analysis of Muger Efficiencies, ANTITRUST, Summer
1997, ac 12, 1514,
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ture {except when the only competition restrained was ¢reated by the
Joint venture) and when taking a quick look, hut they do not arise once
again in the fuller rule of reason analysis.

HI. COMPETITIVE EFFECTS OF
COMPETITOR JOINT VENTURES

A. Loss oF INDEPENDENT DECISTON MAKING ¥

No significant loss of independent decision making by participanis
with respect to competitive strategies is inherent in the concept of a
joint venture ¥ Nevertheless, joint ventures and their ancillary restraints
may result in a loss of independent decision making, and the nature
and extent of that loss {including the duration of restraints) is a major
focus of the antitrust analysis for most joint ventures.

A joint venture and its anciilary restraints most directly reduce indepen-
dent decision making by transferring to the foint venture (or perhaps
to another participant} control over the competitive strategies of one
or more of its participants. Joint ventures that are mergers have this
effect with respect to all competitive strategies, while joint ventures that
are not mergers have this effect with respect to only some competitive
strategies: an R&D joint venture is likely to decide which projects are
worth pursuing, and an input supply joint venture is likely to decide
who supplits the venture.

A joint venture and i#ts ancillary restraints also may directly reduce
independent decision making by restraining decisions on competitive
strategies that continue to be made separately by the venture’s partici-
panis.® Consider a manufacturing joint venture in which participants

* The tssues in ihis section are usefully discussed, although from a different peespective,
by Michael 5. McFalls, The Rols and Assessment of Classical Market Power in foint Venture
Analysis, 66 ANTITRUSY L] 6561 (1998),

A production joint venture embracing an entire industry may lead w0 competitive
performance if any unused productive capacity can e employed by any participant willing

Nemcooperative Joint

10 pay the associated variable costs. See lan Gale, Price Comperition in ;
Ventares, 12 INT'L |, INpus. Ona. 55 (1994). This concept~often referred to as a “competi-
tive rules joint venture "—originated in the Dopartment of Justice in the 19705 Ses Lucinda
M, Lewis & Robert . Reynolds, Appraizing Altematives to Regulation for Natural Monopoties,
in OiL Prrenanes ano Pubuc Poucy 135 (Edward | Micchell ed., 199). The concept
wan applied in crafting the decree in United States v. Alcon Aluminum Ltd., 505 ¥, Supp.
619, 625 (W.D. Ky. 1985) {approving proposed merger coment decree}.

* An Hlustraton in a somewhat umsual context is provided by the landmark case,
Chicago Board of Trade v. United States, 246 U S, 231 (1918). The Chicago Board of Trade
was and still is 2 large market in which agrievltural commodities are sraded by its members.
The Board adopted a rule prohibiting trade between sessions at prices other than the
closing price. The Supreme Court found thar the effect was primarily to restriet hours of
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maintain independent sales and distribution functions. Some indepen-
dent decision making is lost if participants are subject to restraints on
where or to whom they may sell, or if they are subject to limimtions on
the quantities they are permitted to sell.® In some cases, such restraints
may reduce independent decision making to a very small degree, aswhen
there are territorial restraints only on relatively unimportant foreign
markets. in other cases, however, such restraints also may he antamount
to a total elimination of independent decision making on competitive
strategies central to competition, as when each joint venture participant
has an exclusive territory for both jointventure and nonjointventure

_products.

A joint venture and its anciliary restraints can also indirectly reduce
independent decision making by providing incentives to raise prices or
reduce quantities. Although achieved indirectly, the loss of independent
decision making can be total: if a joint venture’s participants pooi all
revenues and costs, they each have the incentive to act as if they were
all commonly owned and operated. Of course, a less than total loss of
independent decision making occurs with partial pooling of revenues
or profits, as with pooling of television revenues by sports leagues or
partial equity interests in competitors,

A total or partial loss of independent decision making also can result
from a scheme of taxation on venture participants.® If the tax payment
is related to output and some tax revenue is rebated through a mecha-
nism not related to output, the effect is to raise the effective marginal
costs of the venture’s participants and thereby to raise their prices.” For
example, a joint venture might supply an input to participants at a price
far in excess of its marginal cost of production. This may result in profits
to the venture that are rebated to the participants. If the rebate payments

trading and that the rewraint was reasonable. The op
an oftquoted statement of the rule of reason, Id a1 238,

* In the 19705 the Deparument of Justice was concecnied that several joint ventures in
the petroleam indusiry produced anticompetitive effects by sizing facilities to produce
monopoly, rather than competitive, tevels of outpus, See Donald L. Flexner, Of Pipeline:
T;se f;';'g }ﬁw Divestiture, in Ot Pieeranes anp Pusiie Pouicy 135 (Edward J. Mitchell
ed., .

* This possibility is litthe noted in the joint venmare literature but is discussed by Brodley,
supra pote 1, &t 1550.5%; and Carl Shapiro & Robent D. Willig, On the Antitrust Treatment
of Production foint Ventures, |. Ecow. Pekse., Summer 1990, at £13, 115.

¥ There is an anticompetitive effect wh ¥ A joint pplies participants with
an iput at an incremental cost to them in exeess of the venture's shortrun marginal cost
of production. Hence, the socially optimal way in which t finance a joint veature's fixed
costs is through fump sum papments by participanis (perhaps original contributions of
capital). Such a systems works perfectly, hawever, only if the shares of the fixed costs are

by Justice Brandeis aniculaed

aliocated in proportion to usige of the venture's output.
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are based on usage of the input, the net effect is as if the input price
had been set at average total cost; but if rebate payments are unrelated
to usage in the short term, the net effect is 1o price the input above its
average total cost and to induce corresponding price increases in the
downstream products of the joint venture’s participants.® At least in
theoty, such a device could be used to induce participants in an input
supply venture o price their downsiream products as if they were
merged.®

A joint venture and its ancillary restraints can also indirectly reduce
independent decision making by compelling or facilitating an informa-
tion exchange through the venture. As a general matter, information
about prices and outputs, particularly detailed information, can help to

* The mere existence of some form of taxation scheme is neither surprising nor sapect,
Industry trade associations must tax their mermbers to fund informational and promotional
functions for the benefit of the entire industry. Any procompetitive activities of a joint
venture have to be financed by taxing the participanis in some manner. A tax levied on
output also may be reasonably necessary, i taxes are dis jonate to outpud, itis kikely
that some joint venture participanis disproportionately benefis from its activitics, and
the possibility of disproportionate benefits may prevent participants from joining in the
first instance.

= A scheme using fabor contracts to collect taxes was held 1o be per se illegal price
fixing. Premier Elee. Constr, Co. v. National Elec. Contractors Ass'n, 814 F.2d 358 (¥
Cir. 1984); National Elec, Contractors Ass™n v. Natioral Constuctors Ass'n, 578 F.24 492
{dth Cir. 1982}, Both cases arose from the sune conduct. Members of the National
Electrical C tors Association {NECA) catry out about half of the nation’s electrical
tonoacting work. The Intermationat Brotherhood of Electrical Workees (IBEW) reprosents
workers at NECA and non-NECA firms. An agreement between NECA and IBEW cstab-
lished the National Electrical Indusuy Fund 1o defray costs associated with colfective
bargaining, The agreement called for the IBEW w0 inchude a clause in contracts with nen-
NECA members requiring them to contribute 1% of gross payroll 10 the Fund, just as
NECA members did. Without a provision fike this, the non-members could bave free
ridden on the regotiations, Judge Easterbrook’s Premier decision recognized this free-rider
issue but held that the antitrust laws encourage and protect this sort of free riding becase
it is akin to the free riding of 3 cheater on a cartel. 814 F.2d at 56871 k is certainly
s, a3 the court suggesied, that the Fund could be a cartelization device if the reverues
coliccied exceeded the negotiation cous and the excess was somehow rebated, but there
was na indication that such was the case, It is also tue that, as the court suggested, the
Fund could have been used to raise the costs of non-NECA contractors and thereby lessen
competition 2mong contractors, but there was o indication that nonmembers paid more
than members.

The sort of free ricking in these cases is commondy addressed by mentintervention,
For example, under the authonity granted by Agriculturat ting Agreement Act of
1957, as amended, 7 1.5.C. § 60Bc{6) (1), the Deparunent of Agriculture has organieed
thirtysix generic advertising and ion programs. See Nicnotas 1 Powens, U8
DEPARTMENT OF ACRICULTURE, AGRICULTURAL Econome Repoxy No. 629, Fepeaas
MARKETING OROERS FOR FRUTYS, VEGETABLES, NUTS, AND SrrciarTy Croes 18-20 {1996,
The constitutionality of several of these programs was upheld in Glickman v. Wileman
Bros. & Eiliow, Inc., 117 8. Ct. 2130 (1987}, o
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coordinate otherwise independent decision making on price or output
Some information flow probably is inevitable in most joint ventures. To
determine whether they are being fairly treated, participants in an input
supply venture, for example, are likely to insist on having access wo
information on the quantities supplied to cach participant. Information
flow can also occur coincidentally through a joint venture, when partici-
pants’ necessary conversations refated to the venture siray into other
areas, or “spiilover.™

Many details of a joint venture, its participants, and the nature of
competition in the relevant market affect the nature and extent of the
loss of independent decision making, 50 case-by-case assessments are
essential, Governance structure is critical for many joint ventures: a
production joint venture involves no significant loss of independent
decision making if individual participants can unilaterally control the
amount of production: on their behalf, but a substantial foss of indepen.
dent decision making if competitor participants rhust concur. As a gen-
eral rule, purchasing joint ventures, input supply joint ventures, and
RE&D joint ventures are likely to invoive relatively litde loss of independent
decision making. This is certainly so for ventures with no way to pay out
monopoly profits to participants, that do not directly restrain pricing and
output decisions by participants, and that do not give rise to significant
information spiflovers. Selling joint ventures and fnal product joint
ventures are likely 1o involve refatively more loss of independent decision
making, since it was assumed at the outset that a joint veature's partici-
pants are actual or potential competitors absent the joint venture,

No measure of market share for a joint venture is indicative of the
extent of the loss of independent decision making resulting from the
venture. A joint venture encompassing all actual and potential competi-

¥ The classic problem of a cartel is cheating, which is normally highly profitable i not
easily detected, See George §. Stigler, A Theory of Oligopoly, 72 }. Poi. Econ. 44 (1964},
Exchange of information on prices, quantitics, or customers served can be enormously
usefil in dewecting cheating. For essentially this reason, information exchanges may violate
the antitrust laws. Ser United States v. Container Corp. of Am., 393 U8, 333, 337 (1969}
(finding uniawfial an exchange of price information that "had an anticompetitive cflcct in
the industry, chiting the vigor of price competition”™). While the exchange of information
concerns the antitrust faws, it is the information itself, withowt regard to its source, that
produces the anticompetitive effect. & recent study concludes that the Danish government
produced a significant anticompetitive effect by publishing price data for concrete. Svend
Albak et al., Government-Assisted Oligopoly Coordination? A Concree Case, 45 | Inous. Econ.
429 (1997).

* The mast competitively worrisome information exchanges are likely to be clearly non-
ancillary, as when a joint venture requires participants in an input supply venwre to
exchange final producs prices.
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tors in a market may entail only the most trivial loss of independent
decision making. For example, an input supply venture serving an entire
industry might eliminate independent decision making only on the
choice of upsiream raw materials suppliers. Thus, there is no relevant
market in which a large market share is indicative of a significant competi-
tive problem. Nevertheless, when a joint venture does result in a signifi-
cant loss of independent decision making, the potential competitive
effect of that loss is likely to be closely related to the aggregate market
shares of the venture's participants in relevant markets. Consequently,
a joint venture and its ancillary restraints may become anticompetitive
only if the venture is overly inclusive. The appropriate remedy in such
a case is likely to be reducing the scope of the joint venture rather than
enjoining its collateral restraints.

A small aggregate market share for joint venture participants in the
relevant upstream and downstream markets is necessarily indicative of
a limited potential for a venture 1o suppress competition. For this reason,
it would make sense to employ safe harbors based on market shares for
joint ventures not subject either to the per se rule or a quick look. But
the utility of market share safe harbors is limited, because determining
market shares is apt to be difficult and time consuming.*

A joint venture and its ancillary restraints can reduce competition and
therefore violate the antitrust laws. It is notable, however, that joint
ventures that have run afoul of the antitrust laws in the past have been
analyzed as cartels or mergers, or have imposed non-ancillary restraints.
There appears 1o be no reported case in which a joint venture not treated
as a cartel or merger was dissolved by court order following an antitrust
challenge. Indeed, quite the reverse occurred in the weltknown Aspen
Skiing case,¥ in which the principal conduct held to violate the Sherman
Act was the dissolution of a joint venture offering combined lift tickets

for the four mountains controlled by the two competing ski companies

in Aspen.
B. Access 70 COMPETITOR JOINT VENTURES®

If a joint venture’s participants compete with nonparticipants in mar-
kets vertically related to the market in which the venture operates, limit-

* McFals, stepra note 86, opposes market-share safe harbors on these and other grounds.

# Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.5. 585, 589-91, 60513
{1985).

s These issues have been the subject of intense debate in recent years. Leading contribu-
tions nclude: Donakd 1, Baker, Access 46 Network foint Ventures Under the Shormagn
Act: Rules or Roulette?, 1995 UTan L. Rev, 999, David A, Balto, Acerss Demands to Payment
Systems Joint Ventures, 18 Harv, JL. & Pun. PoL’y 623 (1995); Dennis W. Carlton & Alan
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ing access to the venture can affect competition between participants
and nonparticipants.® For example, if the joint venture provides an
input important to downstream competition, the denial of that input to
rivals could raise their costs, reduce their product quality, or entirely
exclude them from the market. Useful illustrations are provided by
leading Supreme Court cases— Terminal Ratlroad '™ and Assodated Press. '

In 1889 Jay Gould and fourteen railroads serving St. Louis formed
the Terminai Railroad Association for the purpose of acquiring various
independent terminal facilities and the only existing railroad bridge in
St. Louis. There remained ferry corpanies, and the following year
another railroad bridge was constructed. After the Association gained
control of the new bridge and the largest ferry company, ' the govern-
ment brought suit under the Sherman Act to dissolve the Association.’®
The government appears not to have argued that rivals were being
excluded or disadvantaged, nor was there any evidence of exclusion,'™
but the Court emphasized that nonmember railroads served the city,
and there was power to exclude them.'™ The Court was persuaded that
it was efficient to unify control over terminal facilities and bridges,

8. Frankel, The Antitrust Economics of Credit Card Networks, 63 Awrrvysusr L.§. 645 (3995);
Dlennis W, Carlton & Alan §. Frankel, The Antitrust Economic of Credit Card Netwarks:

o Evars and Schmalensee Commant, 63 Annirsust L} 903 {1995); Dennis W. Carlton &
Steven C. Salop, You Kap on Knocking But You Can't Come in: ing Restrictions on Access
to Inprut foint Ventures, @ Harv. 1L & Tecr. 319 (1996); Chang ct al., suprs noie 7; David
§. Evans & Richard Schenadensee, Ecomomic Cand Sestesns and Antitrust
Ph_hq Toward fint Vendures, 63 AxvpiTeusy L. 861 (1995}, Herbert Hovenkamp, Exdusive
Joint Ventures and Antitrust Poliey, 1995 Cowus. Bus. L. Rzv. 1; Thomas A. Piraino, Jr., The
Antitrist Analysis of Network foint Venturss, 47 Hastincs L], 5 {1995); William H. Prast et
al., Refusals to Deal in the Context of Network Jant Verures, 52 Bus, Law. 531 {1997},

# [t was assumed at the outset of this article that participants in joint ventures were
competitors. That sssemprion necds to be modified slightly in the context of access issues.
What is relevant is whether those excluded from 2 joing venture compete with those
included, It is possible that none of a joint venture’s partdcipanis compete with one
another, yet they do compete with other would-be participanes.

¢ Uinited States v. Terminal R Asv'n of St Louis, 224 1.5, 383 {1912).

B Associated Press v. Unised States, 326 U5, 1 (1945},

¥t Torminal Roifroad, 224 1.5, at 391-94. The relevant facts are prescnted in greater
dewait by David Reiffer & Andrew N, Klcit, Terminal Railroad Revisited: Foreclosure of an
Essential Faality or Simple Horiumital Monopoly?, 33 LL. & Ecow. 419, 425-31 (19903,

W Terminal Raiiroad, 224 1.5, at 390, 409,

¥ See Reiffen & Kleit, rupra note 102, Reiffen and Kleit further argue that there was no
reason for the Association to exclude rivals; it was 3 monopoly, and could act accordingly
simply by charging monopoly prices. Their argument is corvect as a proposition of eco-
nomic theory, but its applicability to the real world is tess chear, i the Associaton had no
satisfactory means of paying monopoly profits out to its owners in 2 fump-sum form, yimply
setting monopoly prices for it services would not be its profitmaximizing strategy.

A% Tominol Raitmad, 224 U.S. at 397-405.
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provided that all railroads participated in the joint venture. '™ Hence, the
Court rejected the government's suggested relief and instead imposed a
decree providing for both admission of other railroads to the Association
and nondiscriminatory treatment for nonmembers. ¥

At the time of the Supreme Court's decision, Associated Press (AP)
was a cooperative with members accounting for 82.6 percent of daily
newspaper circulation in the United States. AP's bylaws required mesn-
bers to publish AP news and furnish their news to AP, and they prohibited
members from selling their news to anyone else. Admission to AP had
for some time been subject to the veto of a competing newspaper, and
the Court appears to have concluded that such was still the practical
effect of revised membership rules.' Four justices had no difficulty in
finding a Section 1 viclation because the bylaws worked to confer on
members “a competitive advantage over their rivals™ and to “seriously w
limit the opportunity of any new paper to enter.™ Justice Frankfurter's
critical fifth vote was predicated on the threat he perceived to a “public
interest so essential to the vitality of our democratic government” because
news was involved.!!?

In cases such as these, protecting competition in vertically related
markets is pot necessarily a sufficient rationale for mandating open
access to 2 monopoly joint venture. Adding a second, vertically related
monopoly wonld have no effect on downstream prices i the products
of the two monopolies were used in fixed proportions.!t! Rather, the
best case for mandating open access is that it can mitigate or eliminate
the incentive of a concededly efficient monopoly joint venture to exercise
its market power.'? It is possibie to realize ali of the benefits flowing

¥ I at 405-06:

W ar 4112,

326 US. 54, 8-11 & n4.
o Fd at 13, i7.

O 7d, at 29.

i S, e.g., RiICHARD A. POSNER, ANTITRYST Law 173 (1976); Robe_rt H. Bork, Verticai
Integration and the Sherman Act: The Legal History and Ecorurmic Misoonception, 32 G, L Rev,
157, 196-98 (1951}, With variable proportions, forward integration by 2 monopolist is
Tekely to raise final praduct price. Se, e, Maruin K. Perry, Vetical Inlgration: Determinants
and Effects, in | Hanosoox or Inpustrias Orcasization 183, 151-92 (Richard Schmalen-
see & Robert D. Willig eds., 1988); Frenentex R. Waraen-Bomnzon, Vexmical Conreor,
OF MARXETS 91187 (1978}; Fred M. Westfield, Varfical Integradion: Does Product Price Rise
or Fall?, 71 Am. Econ. Rev. 334 {1981}, Vertcal integration also can be used to cvade
price regulaton.

2 This msay not be what he had in mind, bat Leamned Hand's majority district court
opition in Awodated Press could be read o make precisely this point. (In the district court,
the ¢ase was heard by a threedudge panct of circait court judges under provisions of the
smcesepeated Expediting Aot of 1903, ch. 544, 52 St 523, § 1. The mme pancl later
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from the joint venture's superior technical efficiency without any of the
costs of monopoly flowing from the venture’s monopoly price and output
decisions. If it is properly structured to prevent the loss of participants’
independent decision making, a joint venture owned and operated by
its customers can be expected to act competitively and to promote compe-
titon among the participants.” It is doubtful that the Supreme Court
had this in mind in either Terminal Railroad or Associated Press, but the
uitimate disposition of both cases is consistent with this philosophy.

The essential premise for mandating open access to a particular joint
veniure, therefore, is that society prefers that the joint venture be a
monopoly. That was an explicit premise of Terminal Raslroad and was at
least implicit in Assodated Press. But if competing joint ventures would
be better than just one, mandating access probably makes matters worse
by providing firms that would rather not compete with a tool to suppress
their competition.'* Consequently, the antitrust laws should not mandate
access unless it has first been determined that the usual presumption of
antitrust'™ is incorrect and a monopoly joint venture best serves the
interests of society.¥

A monopoly joint venture is most likely to be in the interest of society
when the venture does not eliminate independent decision making on
any significant competitive strategies. That is not likely to be the case

heard Uwited Stotes v, Alumsi o of America, 148 F.2d 416 (2d Cir. 1945}, when the
Supreme Court failed to reach & quorum) Judge Hand was not concerned that open
access would fead to monopoly, He ¢ d that "if AP were opess to all who wished the
service, could pay for it and were fit to use it, it would no Jonger be a monopoly: a
monopoly of ali these intcrested in an activiy it no monopoly at all, for no one is excluded
and the ¢ of poly is exclusion.” 52 F. Supp. 362, 374-75 (S.D.N.Y. 1943),

' Ser note 87 supra

™ Bonald Baker has argued that the decree in Assodiated Press may weH have led to the
demise of competing organizations. Baker, supra noie 98, at 1034-35, 106672 More
recently, the antitrust laws may also have been responsibie for the common ownership and
cantrof of the Visa and MasterCard ks and a consequent redirction in competition
between the networks, S id. at 1057-60; Balto, supra note 98, 62527, Visa {originatly
BankAmericard) and MasterCard began as exclusive networks. In 1978 a MasterCard bank
challenged Visa's exclusivity, and the district court held that the exclusivity was a per
violation of § 1 of the Sherman Act. Worthen Bank & Trust Co, v. Nationat BankAmericard,
Inc, 545 F. Supp. 1569 (ED. Ark. 1972), The court of appeals reversed the per se
characterization and remanded the case for trial under the rule of reason. 485 F.2d 114
{Bth Gir. 1973), Therrupon, the tase settled, All exclusivity bylaws were eliminated after
& requesied business review letter from the Department of Justice failed to provide an
unqualified endorsement of the association’s revised exchusivity bylaws.

¥ The Supreme Court bas suggested thai the presumption s isroversible: “stantory
policy preciudes inquiry into the question whethes competition is good or bad.* National
Soc’y of Prof’l Eng'ss v. United States, 435 1.5, 679, 695 {1978).

1411 is alw possible in some cases that mandating access would not tead to produte
monopoly because joint ventures may serve significantly different purposes and compeic
only to a limiled extont.
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for joint ventures that perform R&D,'7 develop and promote brands,
or sel] to anyene other than members and excluded would-be members.
In a}l of these cases, there are quite conventional reasons to believe that
competition is superior to monopoly. Hence, there should be no general
rule of mandated open access in such cases.

There should also be no general rule of mandated open access when
it is doubtful that competition can be materially enhanced by adding
additional participants to a joint venture. There is no sound basis for
mandating access to additional participants when a joint venture already
has a very large number of competing participants not subject to
restraints significantly limiting their independent decision making with
respect to competitive strategies.'

Moreover, joint ventures may have sound reasons for excluding partic-
ular firms or classes of firms, including competitors. Much like human
beings, some firms may just not get along with certain other firms.
Forced marriage under such circumstances may significantly intensify
the difficulties inherent in joint venture coordination'” and thus lessen
a joint venture’s ability to achieve its efficient ends. The antitrust faws
normatly would hope that firms have difficulty getting along with their
competitors, so that they are unable to collude successfully. A policy
of excluding competitors—even just competitors—from joint ventures,
thus, should not be seen as especially suspect.™

Open access is particularly likely to impede rather than promote comm-
petition when the access sought is to a brand. The value of the brand
can be significantly reduced by the conduct of a single licensee. An
anitrust claim based solely on a single frm's denial of a license to a

1" Becaitse the henefits of an R&D effort may be pantially captured by firms that do nat
participate in that effors, comhining competitors in an R&D joint venture can increase
the incentives (0 innovate and enhance economic m&:’grc. IS;:,;% Qanmpc;;n:;t
S Alexis Jacquemin, Cooperative and Nencovperative RO in with Spi A
EcOoN. Ril:c?iﬁﬁ {1988); Morton 1. Kamien &t al., Research Joint Ventures and RE'D Cartels,
82 Am. Econ. Rev. 1293 (1992); Michael L. Katz, An Anabsis of Cooperative Researck and
Development, 17 Rano §. Econ. 527 (1986}, Janusz A. Ordover & Robert D. Willig, Antitrust
for High-Technoiogy Industries: Assessing Research Joind Ventures and Mergers, 18 L1, & Econ,
311 (1986}; Joansa Poyage Theotoky, Reearch Joint Vintures and Produd h tign: Some
Welfase Aspects, 5 Econ. TxnovaTion & New Tecn. 31 (1997}, Yet economic analysis
indicates that the socially optimal number of competing R&D ventures is likely 10 be more
chan one, See Morton 1. Kamien & Iirael Zany, Competing Research Joint Venlures, 2 ). Econ
& Momr, Starecy 23 (1993). .

11 30 SOFC LG, Inc. v. Visa USA, Inc., 36 F.3d 958 {16th Cir. 1994), therr were already
fhore than 5,000 Visa members aot wbject to restrainis on their price or output dechions.

5 Sor Chang et al., supra note 7, at 24344, 24649,

¥ This view i shared by Balto, supra note 98, at 565-66.
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trademark would readily be dismissed,' and that autitude should not be
drastically altered when the trademark is the property of a joint venture.

There is also likely to be no satisfactory way in which to solve the
access pricing problem. The simplest solution is to allow new participants
to join on the same terms as the original partcipants, but this solution
virtually assures that latecomers will free ride on founding members.
Adding a latecomer fee carries the significant difficulty of determining
that fee. More importantly, {atecomers still would avoid having to pay
for any joint ventures that did not succeed and that they, happily, never
attempted to join. This too is free riding, and no fee for access can
address the problem.’®

Perhaps most imnportantly, the primary incentive to invest in risky but
potentially efficient joint ventures may be the prospect of a product or
process innovation that will advantage the joint venture participants over
their competitors. Any public policy that threatens to take away much
of the benefit from successful innovation is bound to retard innovation,
and innovation by a joint venture is no less deserving of consideration
than innovation by a single firm. Even if joint venture access pricing
could totally eliminate free riding, mandating open access could remove
the incentive to invest in the joint venture in the first instance. It is
irretevant that the investment in a particular joint venture may already
be sunk, and that the joint venture would not be dissolved i access
were compeiled. The issue is what is the best public policy toward joint
ventures, and a policy of open access couid significantly retard future
investment.!®

The foregoing makes a strong case for fimiting the circumstances in
which access is mandated. A reasonable approach would be to require
access to joint ventures oaly in circumstances in which access to the

 That was preciscly what occurred in Valley Products Co. v Landmark, 128 F.34 398,
404-05 (6th Cir. 1997}, According to a leading authority on trademark law, “in no reported
privaie antitrust Higation has a plaintff received the sanction of compulsory trademark
licensing.” §. THoMAs McCanyity, 4 MeCagrny oN TRADEMARKS AND Unrarg Comprety
Tion §51:107, at 31159 {4th cd. 1997). Trademark Beensing bas been agreed 1o as 2
remedy in government cases, id. at 31-160-63, although the antitrust violations remedied
were not merely the refusal to license the wrademarks.

122 Ay the formation of a joint venture, access pricing is not an issue. If 2 joint venture
explicitly excludes some would-be participants at its formation, the venture should not be
g:srm}:r& 0 use access pricing lsmes in subsequent litigation as a basis for not grant-

F& N

" Sue, 2.g., POSNER & EAsTERSROOR, suprs note 37, at 768-69; Phillip Arceda, Esential
Facilities: An Epithet in Need of Limiting Principles, 58 AsmireusT L. 841, 853 (1990}, Chang
et al, mpm note 7, at 266-67; Joseph Kattan, Antitrust Analysis of Tochnolagy foint Ventures:
Allocative Efficiency ond the Rewards of Imevation, 81 Antrrausy L], 937, 063 (1993).
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property of a single firm would be required.™ Mandating access to the
property of a single firm makes the most sense when that property is a
physical (or in this high-tech era, possibly virtual) facility thatis a natural
monopoly. Mandating access to intellectual property makes the least
sense.’® Both of these propositions are equally valid in the joint venture
context.!® In the joint venture context, mandating access also makes the
most sense when the venture serves only it participants and similarly
situated firms and is essentiaily invisible to consumers, and when there
is minimal loss of independent decision making from the joint venture.'¥

The uitimate issue in a joint venture access case is the likely impact on
competition and consumers of a denial of access. Hence, the threshold
market power inquiry must be into the effect of access denial on rivais.

1 This view is shared by Baker, supra note 98, 1105-11; Chang ¢t al., supra note 7. at
287-8%; Kattan, supra note 125, at 963.

1 Ror a detailed discussion of the essenial facility doctrine and an argument in favor
of a very parrow construction, see & §. Werden, The Law and Economics of the Essntiol
Faoility Docsrine, 32 St. Lows U. LJ. 483 {1987). For other uschil recent treatments of
the subject, se¢ 3A Prususr £, Arrroa & Henazat Hovingaur, ANTITRUST Law 91 77274
{1996); Arccda, note 12% Kenneth 1. Glazer & Abbou B. Lipeky, Jr., Unélateral
Refusals to Deal Section 2 of the Shermon Act, 63 Awrersusy LJ. 749 (1995).

i Agrna & HOVENKAMP, supra note 195, 1 T72a, argue that a vasiety of considerations
suggest that mandating access is more likely to be jate b the case of joint ventures
than in the case d;bgleﬁmhntéwdi:&ncﬁm:drmnmnmm&n.%q
corvectly argue that a price for access will already have been set for a joint venture but
not for 2 mingle firm, but the price already set for the joint venture i unfikely to be
appropriate for a tatecomer. They argue that a need to ration Emited capacity isdes likely
with 2 joint venture, but that is not tree with respecs to the physicat facilities of joint
ventures, They argue . that mandated access is less likely o impair efficiencies with a
joint venture, but mandated joint venture access may severely complicats aiready difficult
courdination -problems. They argue that “{cjompeliing admision on equal torms at the
outset of # [joint venture] would chill only [ventures] designed to exciude or to impair
. rival's competitive vitality,” but that is correct only if an odd definition of “exclusion” is
employed. Any firm's incentive to innovate is fargely the prospect of gains that could be
made at the expense of rivaks.

W The approach 1o joint venture access suggested here is equally applicable when access
is sought aot to the joint venture as wich, but rather o the services it provides. Such is
the issue in real estate multiple listing litigation. The typical factual setting is that access
10 multiple hsting services is conditioned on membership to # focal real estate association,
for which dues must be paid that finance more than the multiple lating service. The
cases have held that when denial of access to the multiple listing service inflico » severe
competitive handicap, the conditioning mustbe shown to be necessary. Thomp-
son v. Metropolitan Multi-List, Inc., G%4 F.2d 1566 {11th Cir. 1991) {(holding that the
membership condition was overly restrictive); Pope v, Misstssippi Real Estate Comm’n,
872 F.2d 127, 120-80 {5th Cir. 1989} {rejecting 3 chalienge to the fee wructwre for
membership); Wells Real Estate, Inc. v. Greater Lowell Bd. of Reaftors, 850 ¥.2d 803 ‘{iu
Cir. 1988} (rejecting a per se tying ciaim baued on a membership condidon); United
States v. Reatty Multi-List, Inc., 679 F.2d 1351 {S:h Gir. 1980) (holding that a membership
condition was overly restrictive).
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Although some cases have properly framed and addressed this issue,'®
the most prominent decision on this issue is muddied. SCFC ILC, Inc. v,
Visa USA, Inc,'™ arose from an attempt by the owner of the Discover
card to become a Visa card issuer. The court of appeals determined that
the threshoid issue therefore was market power because the rule of
remson governed the case.’™ The plaintiff’s economic expert witness
argued that Visa (and MasterCard) issuers could exercise market power
over credit card users collectively, through the making of association
rules, and wrged the court to assess market power by aggregating the
shares of alf Visa issuers {and ali MasterCard issuers as well, because the
two networks were owned by the same banks).? The court rejected any
aggregation of issuer shares because “the issuance of credit cards [was
agreed} as the relevant market™ and issuers actively competed with
each other. Hence, the court looked to market shares for individual card
issuers {mostly banks), which were rejatively low." The court’s response
to plaintiffs’ argument should have been that the issue was not the
market power of Visa issuers—individually or coliectively—but rather
whether membership was vital to effective competition, and market
shares imply nothing about the importance of Visa membership. The
Visa members might collectively possess significant market power for
reasons unrelated to the importance of Visa membership, '™

V. CONCLUSION

The term “joint venture” can reasonably be applied o competitor
coilaborations infinite in varicty. Some joint ventures are highly efficient
and not restrictive of competition, while others are cartels. A large class
of joint ventures fails into neither category and has a wide range of
possible competitive ¢ffects. Sorting out the facts of actual cases under

™ See, 0.g., Realty Multi-List, 629 F.2d at 1373 {*{Tthe question before us is not whether
{the multiple listing service] has 1 monopoly in the relevant markes; rather, we must
determine whether [the service] s of sufficient economic impartance that exclusion results
in the denial of the opportunity to compete effectively on equal terms.”}

™ 36 F.3d 958 (10ck Cir. 1994).

™ 1. at 962-66.

W, st 96768,

1% 14 2t 967,

8 14, at 967-68.

1% Sw Evans & Schmalensee, rupra note 98, at 86675 Even if several credit card networks
were perfect substitates from the standpoint of an issucr, 3 farge group of issuers could
account for alf of the cards in cach of the networks. This group could have considerable
collective market p even if bership in any onc network were unimporunt to com-
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the rule of reason is apt to be difficuit and subject to significant error.
Antitrust enforcement with respect to joint ventures, therefore, is made
more efficient through the use of a structured analysis employing pre-
sumptions and burden shifting.'* This article presents such an approach
to the antitrust analysis of competitor joint ventures which finds substan-
tial support in the case law,

An economic integration test determines whether a jointventure could
be a cartel and hence subject to per se condemnation. A joint venture
is not a cartel if it entails a potentially efficiency-enhancing integration
of economic activity among participants, This threshold is quite low;
Joint performance of any nontrivial business function is sufficient. More-
over, the economic integration test focuses on the fact of the integration
rather than its effects; no demonstration of actual efficiencies is required.

An ancillarity test determines whether a joint venture's collateral
restraints are analyzed separate and apart from the joint venture.
Restraints producing a ioss of independent decision making by partici-
pants with respect to competitive strategies are sermed “ancillary” if
reasonably necessary to the accomplishment of a venture’s efficiency-
enhancing purposes. Restraints on competition created by a joint venture
also are treated as ancillary; otherwise, a joint venture could run afoul
of the antitrust faws even though it enhances competition. Non-ancillary
restrainis are analyzed separately-—as if there were no joint venture. A
per se rule may apply to non-ancillary restraints of a joint venture, even
if the venture entails a potentially efficiency-enhancing integration of
economic activity among participants, When, however, a joint venture
features the requisite integration, its formation and its ancillary restraints
are analyzed as a package under the rule of reason.

1% The significant problems created by the cdhassic, unatrectured ale of reason and some
suggesied remedies are insightfuily discussed by Philip Areeda, Antitrist Low as Industriol
Policy: Skould Judges and furies Moke It}, in Antrtays’t, INNGVATION, ANt COMPETTIIVENESS
29 (Thomas M. Jorde & David }. Teere eds., 1992); and Frank H. Easterbrook, Ignorance
and Anlitrus, in ANTITRUST, INNOVATION, AND CoMPETTIIVENESS 119 (Thomas M. jorde
& David }. Teece eds.. 1992). Among other things, Areeds notes: “Open-ended logal
standards apphicd by juries urder general insructions have the virtie of fexibility, bt
at the expense of quixotic results.” Arecda, supra, at 42, Judge Baserbrook offers a more
cotorful and dire evaination: “[Nlo matter how weilintentioned the phaintiffs, no maner
how astule the judges, the process of common law litigation is one of sncertainty. Undil
the fast cuse i over, no one knows whether the practice can survive-windeed, no one
knows whether ity practiioners can survive (given the prospect of stupeadous damages).
Common law litigation is high-risk Jiigation. By the time the ather shoe dropy, the moment
for this generation of products is past. Some other nation, with & jegal systers able to give
quick and binding answers to tough questions, will take the baton. Antitrust must recognize
this and adjus, or a systemn designed to promote conmuners’ welfare will inflict the wound
of Amfortas.” Easterbrook, suprs, at 152
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A quick-ook version of the rule of reason is applied to joint ventures
and their ancillary restraints that eliminate independent decision making
b_y participants over price, output, or any other strategy central to compe-
tition, When the quick look is applied, defendants must demonstrate 2
clear causal nexus between the restraints that eliminate independent
decision making and significant social benefits that may derive from a
Jjoint venture’s econormic integration. Critically, a joint venture and its
ancillary restraints are not subject to a quick look when the only competi-
tion restrained would not have occurred absent the joint venture.

A fuller rule of reason analysis is most unlikely to condemn a joint
venture and its ancillary restraints when the requisite integration is pres-
ent and those restraints do not eliminate independent decision making
by participants over strategies central to competition. The brief treatment
of the relevant inquiries issues above is commensurate with their relative
importance, What is likely to matter the most is the basic mode of
analysis applied.



