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Aligning the Interests of Lawyers
and Clients

A. Mitchell Polinsky, Stanford University and NBER, and
Daniel L. Rubinfeld, University of California, Berkeley

The potential conflict of interest between lawyers and clients is well known. If a
lawyer is paid for his time regardless of the outcome of the case, the lawyer may
wish to bring the case even when it is not in the best interest of the client, may
spend more hours working on the case than the client would want, and may reject a
settlement when the client would be better off if it were accepted. Altematively, if the
lawyer is compensated according to the conventional contingent fee arrangement—
under which he is paid a fraction of any trial award or settlement but bears all of
the cost of litigation-—the lawyer may have an insufficient incentive to bring the
case, may spend too little time working on it if it is brought, and may encourage
a settlement when the client would be better off going to trial. In this article we
propose a method of compensating lawyers that overcomes the conflict of interest
between the lawyer and the client. Our system is a variation of the conventional
contingent fee system, but, in contrast to that system, we would have the lawyer bear
only a fraction of the cost of litigation—the same fraction that the lawyer obtains
of the award or settlement. We demonstrate that when the fraction of the cost that
the lawyer bears equals the fraction of the award or settlement that he obtains, he
will have an incentive to do exactly what a knowledgeable client would want him
to do with respect to accepting the case, spending time on the case, and settling the
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If a client were as well informed about the law and the value of litiga-
tion effort as her lawyer, she could get the lawyer to do what she wants by
hiring the lawyer on an hourly basis and directing his efforts.! However,
the fact that clients are generally less well informed about such matters,
and consequently often defer to their lawyers, gives rise to a potential con-
flict of interest. Specifically, if the lawyer is paid for his time regardless
of the outcome of the case, he may, in order to create more work for him-
self, try to convince the client to prosecute a case vigorously even though
the expected winnings are less than the cost to the client of the lawyer’s
time. Similarly, because a settlement would involve fewer hours of work
than a trial, the lawyer may argue against settling the case, even when a
settlement is in the best interest of the client.?

Switching to the contingent fee method of compensation, under which
the lawyer receives a certain percentage of any trial award or settlement
but bears all of the cost of his time, changes the nature of, but does not
resolve, the conflict of interest between the lawyer and the client. Then
a lawyer may not be willing to take a case even though it would be in
the interest of the client for him to do so, because the lawyer bears all of
the cost and obtains only a fraction of the benefit. Moreover, if the case
is accepted by the lawyer, he has an incentive to spend less time at trial
than the client would want, for the same reason. And the lawyer generally
has an excessive motive to settle the case, since by doing so he obtains a
fraction of the settlement without having to invest the additional time that
would be required if the case were to go to trial.

1. We use the pronoun “he” to refer to the lawyer and “she” to refer to the client.

2. Although lawyers have a professional obligation to do what is best for their
clients, and this obligation will dampen the self-interested behavior that we describe
in this paragraph, it scems obvious that a lawyer’s financial incentives will affect his
decision-making to some, and possibly to a significant, extent.

In this article we propose a new method of compensating lawyers that
resolves the conflict of interest between the lawyer and the client. Our sys-
tem is a variant of the traditional contingent fee system, but differs from it
in one important respect. Under the conventional contingent fee arrange-
ment, the percentage of the reward obtained by the lawyer—typically 25%
to 40%—differs significantly from the percentage of the cost borne by the
lawyer—usually 100%. It is this divergence between the reward percent-
age and the cost-bearing percentage that causes the lawyer’s interest to dif-
fer from the client’s. Our system resolves the conflict between the lawyer
and the client by making these two percentages the same. For example,
in our system, if a lawyer receives 25% of any trial award or settlement,
he would bear just 25% of the cost of litigation.

If the lawyer’s cost-bearing percentage equals the lawyer’s reward per-
centage, the lawyer's incentives regarding the case will be identical to
those of a knowledgeable client. For if these percentages are the same,
the lawyer in effect “owns” this percentage of the case and would want to
do what maximizes the value of the case in order to maximize the value
of his share.® The lawyer then would accept a case if and only if it has
positive expected value. He would invest an additional hour in the case if
and only if the resulting increase in the expected award exceeds the value
of an hour of his time. And he would settle the case if and only if the
settlement amount exceeds the expected award at trial net of trial costs.*

In order for the lawyer’s cost-bearing percentage to equal the reward
percentage, the lawyer would have to be compensated for a frac-
tion of his time—specifically, for the complement of the reward

3. Selling the case outright to the lawyer also would resolve the lawyer-client con-
flict of interest, but such a sale would be barred by the doctrine of champerty, under
which it is considered unethical for a lawyer to pursue a claim in consideration for
receiving all or a substantial portion of the financial rewards from the case. See gener-
ally 14 Am. Jur. 2d, Champerty and Maintenance, sections 1-15 (2000). (For reasons
explained in note 32, our system is not equivalent to the sale of the case.) Even if a
sale were permitted, it might not be desirable, because the client no longer would have
an interest in helping the lawyer pursue the claim. See note 20.

4, Because the subject of this article is the conflict of interest between lawyers
and clients, our goal is to create incentives that are privately optimal, that is, that
maximize the joint benefits of lawyers and their clients. It is well known that, because
of significant externalities in the litigation process, what is privately optimal for the
litigants is not generally socially optimal. See, for example, Shavell (1997). We will
not be concerned with the differences between private and social optimality here.



