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U.S. v. Microsoft—an
economic analysis

BY FRANKLIN M. FISHER* and DANIEL L. RUBINFELD**

1 Background

In May 1998, the U.S. Department of Justice filed suit against the
Microsoft Corporation claiming a number of violations of sections
1 and 2 of the Sherman Act.! The case was tried from October 19,
1998 through June 24, 1999. Judge Thomas Penfield Jackson
ruled as to the findings of fact on November 5, 1999 and conclu-
sions of law on April 3, 2000. At the time this article was drafted,
the remedy phase of the trial was about to begin. If the case does
not settle, the appeals process will follow.
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2 The antitrust bulletin

This article presents perspective and commentary on the eco-
nomic issues from the viewpoint of two economists who were
active in the case.? Fisher was one of the U.S. government’s eco-
nomic witnesses at the trial, and this article is based in part on his
testimony. Rubinfeld was Deputy Assistant Attorney General
(DAAG) for Economics in the Antitrust Division during much of
the investigation, and DAAG and then consultant for the U.S.
government during the trial. Our roles as testifying expert and
chief economist at the Antitrust Division, respectively, carry with
them the advantage of seeing the issues from the inside as partici-
pants, and the disadvantage that one’s perspective is inevitably
affected by one’s own viewpoint. Because our goal is to explicate
the merits of the government's case and to highlight important
issues, we are hopeful that the advantages will outweigh any dis-
advantages. Most of what follows summarizes our views at the
time of trial; subsections that-contain retrospective commentary.
are noted.

I Summary of opinions

Microsoft raised these basic economic questions:

1. Did the Microsoft Corporation possess monopoly power in the
market for personal computer operating systems?
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Did Microsoft maintain its monopoly power by anticompetitive
conduct?

3. Did Microsoft use its monopoly power in an anticompetitive way
to distort competition in markets other than the market or markets
for personal computer operating systems?

4. Did Microsoft engage in unreasonable restraints of trade?

The answer to the fourth question involves both section 1 and
section 2 of the Sherman Act. In this presentation, we will put
particular emphasis on section 2. In general, a violation of section
2 requires both the possession of monopoly power and its acquisi-
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2 The article expands on a shorter commentary and reply that appcar
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tion or maintenance by acts not consistent with competitive profit-
maximizing behavior.

Our answers to these central questions are that:

Microsoft achieved monopoly power in the market for operat-
ing systems for Intel-compatible desktop personal computers.

Microsoft foresaw the possibility that the dominant position of
its Windows operating system would be eroded by Internet
browsers and by cross-platform Java, both of which are capable
of supporting software applications that are operating-system
independent.

Microsoft took anticompetitive actions (that were ultimately
successful) to exclude competition in Internet browsers in order to
protect its dominance of its Windows operating system.

Microsoft also took anticompetitive actions to restrain-the-use
and availability of the cross-platform Java technology in order to
protect the current dominance of the Windows operating system.
Further, Microsoft engaged in a number of anticompetitive acts
and solicitations designed to convince other firms not to compete
against Microsoft in platform-level software.

Microsoft used its monopoly power over personal computer
(PC) operating systems to distort competition in Internet browsers.

Microsoft’s conduct, which preserved and increased barriers to
entry into the PC operating system market, included:

a. Tying its browser to the operating system (in effect requiring
manufacturers to acquire Microsoft’s Internet browser as a condi-
tion of acquiring Microsoft's Windows operating system), thereby
severely hampering Netscape in browser competition and blunting
the threat that software developers, writing for a browser plat-
form, would write for one not under Microsoft’s control;?

b. Excluding browser competitors from the most efficient channels
of distribution, thereby requiring competitors to use more costly
and less efficient channels;

In general it takes less to prevent Netscape's browser from evolv-
ing into an alternative platform than it does to monopolize the browser
market. We do not discuss the latter issue in this article.
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The principal effect of Microsoft’s anticompetitive conduct
was the maintenance of Microsoft’s operating systems monopoly.
Absent an appropriate remedy, platforms that do not use a
Microsoft standard will not prosper, and a critical opportunity for
innovation that reduces or eliminates Microsoft’s power will have
been lost.

Further, to the extent Microsoft is unchecked in its anticom-
petitive actions, the incentive of other firms to innovate in areas
competitive with Microsoft will be reduced. Thus, if software
developers believe that Microsoft will engage in anticompetitive
acts to impede any innovation that threatens its monopoly, they
will have substantially reduced incentives to innovate in competi-
tion with Microsoft. As a result, the range of software products
from which consumers can choose will be limited, reducing con-
sumer welfare.

What the case was not about*

It is important to-highlight what the case was not about. First,
the case was nor brought because Microsoft was innovative.
Indeed, it was not brought because Microsoft’s innovations hap-
pened to bring with them monopoly power. It was brought

This subsection contains retrospective commentary

Finally, a number of commentators have suggested that the
government's case was weak or incomplete because it failed to
show immediate consumer harm. In fact, the government did pre-
sent evidence of immediate harm, which we spell out later in the



