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SUPPLEMENTAL BRIEF

This supplemental brief is filed in response to the
invited Brief for the United States as Amicus Curiae, and
also presents additional materials (previously provided to
the Solicitor General) that underscore the split among the
circuits.

DISCUSSION

We must remember what is at stake here. Clemency is
the failsafe in our criminal justice system; in certain
circumstances, it alone can prevent a miscarriage of
justice. The Eighth Amendment forbids the execution of
those who are not sufficiently competent to understand
that they are about to be executed. Nowhere in its brief
does the United States dispute the central importance of
clemency or competency procedures or the need for law-
yers for individuals who face the sanction of death.

This is a straightforward case. By seeking to imple-
ment 21 U.S.C. § 848(q), the petitioners do no more than
ask the Court to enforce the plain meaning of the statute
as understood by twenty-five death penalty states. In
McFarland v. Scott, 512 U.S. 849 (1994), these states told
this Court:

“[W]here Congress intended the 1988 amend-
ments to affect state proceedings, it clearly knew
how to accomplish this result. One provision pro-
vides that counsel appointed under the 1988
amendments ‘shall also represent the defendant
in ... proceedings for executive or other clem-
ency as may be available to the defendant.” 21
U.S.C. § 848(q)(8). Clemency proceedings usually
follow the conclusion of post-conviction proceed-
ings and typically occur on the eve of a scheduled
execution. Congress likely concluded that ap-
pointed counsel — who by the time of any clem-
ency proceedings would be intimately familiar
with the facts and legal questions of a case —



should be under a duty to assist with this stage
of the capital case.”

Brief of California, et al. as Amici Curiae, McFarland v.
Scott, No. 93-6497 (filed Feb. 14, 1994), at 25. The lan-
guage of the statute is clear and it should be the uniform
law of the land.

1. The circuits are split and the issue is exceed-
ingly important.

In the cases below, the Fifth Circuit ruled that there is
no right to appointed counsel under § 848(q) in state
clemency or competency proceedings. See Petition for Writ
of Certiorari (“Pet.”) 5, 8, 15; Pet. App. 8a, 10a. As the
United States concedes, the Eleventh Circuit is aligned
with the Fifth. See Brief for The United States as Amicus
Curiae (filed Nov. 6, 2002) (“Gov.Br.”) 11-13; Order, King v.
Moore, No. 02-13717-P (11th Cir. July 24, 2002) (reprinted
infra at la-2a). By contrast, the Eighth Circuit has held
that the plain language of § 848(q) “insure[s] that indigent
state petitioners receive ‘reasonably necessary’ competency
and clemency services from appointed, compensated
counsel.” Hill v. Lockhart, 992 F.2d 801, 803 (8th Cir.
1993). Contrary to the government’s assertion (see Gov.Br.
15-16), Hill directly conflicts with the Fifth and Eleventh
Circuits.

First, Hill speaks in mandatory language: if the
lawyer has filed a non-frivolous federal habeas corpus
petition, and counsel seeks appointment in clemency or
competency proceedings and shows that state funding is
unavailable, appointment and compensation are required.
See Hill, 992 F.2d at 803. That is precisely how Hill has
been interpreted by the district courts within the Eighth
Circuit. As the orders reprinted in the Supplemental
Appendix (infra, 8a-25a) make clear, appointment and
compensation under § 848(q) for state clemency represen-
tation have now become routine in federal courts in
Missouri and Arkansas, by far the most active death
penalty states within the Eighth Circuit. And federal



district courts in other states read and apply Hill this way
too. See Lowery v. Anderson, 138 F. Supp. 2d 1123, 1125-26
(S.D. Ind. 2001); Strickler v. Greene, 57 F. Supp. 2d 313,
316-17 (E.D. Va. 1999).

Second, as the petition points out, the Hill court ruled
that these procedural requirements should be met before
state competency or clemency representation can be
considered “reasonably necessary” under former 21 U.S.C.
§ 848(q)(10). The statute has since been amended to
remove the requirement that the district court make a
specific determination that the attorney’s time was “rea-
sonably necessary.” See Pet. 13-14 n.3; Hill, 992 F.2d at
803. The government speculates that in light of the
amendment, the Eighth Circuit might decline to authorize
clemency and competency representation. See Gov.Br. 16.
But this argument turns this amendment on its head. By
removing a barrier to compensation for an attorney’s time,
Congress only made the mandatory duty to provide clem-
ency and competency counsel even clearer. Congress left
intact the requirement that counsel appointed for the 28
U.S.C. § 2254 petition “shall also represent the defendant”
in clemency and competency proceedings. § 848(q)(8)
(emphasis added). Inasmuch as appointed habeas counsel
“shall” provide clemency and competency representation
for an indigent state capital defendant, a judicial determi-
nation that such representation is “reasonably necessary”
would be redundant for the defendant who has no other
ability to obtain counsel.'

Third, the government proposes that had counsel for
Mr. Clark and Mr. Soria sought compensation in the
Eighth Circuit, their request would have been denied

! As explained infra at page 9, even though the statute has been
amended, it would be proper for a district court to ask appointed
counsel to demonstrate that no state funds are available and that
counsel has filed a non-frivolous habeas corpus petition before seeking
reimbursement for clemency and competency representation.
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because “there is no evidence” that they followed the Hill
procedures. See Gov.Br. 16. This argument is a diversion,
as the Fifth Circuit unequivocally ruled that the statute
does not provide for clemency or competency representa-
tion at all. Even so, there is no doubt that the petitioners
provided clemency and competency representation after
litigating non-frivolous habeas corpus petitions, and there
is no whisper of a suggestion that Texas actually provides
money for this work. The government is left with the sole
objection that counsel failed to seek prior court approval
for representation that the statute itself requires.

The holdings of the Fifth and Eleventh Circuits
directly conflict with that of the Eighth Circuit. And it now
appears that the Sixth Circuit follows the Eighth. The
Sixth Circuit recently approved payment for one of Alton
Coleman’s appointed lawyers for federal habeas corpus
and state clemency representation. The court’s approval
letter, counsel’s voucher and excerpts from counsel’s
timesheets are reprinted infra at 3a-7a.”

The issue at hand is pressing, and the Court should
not postpone addressing it. The petition in this case was
filed on April 25, 2002. Between April 25 and November
11, the United States executed thirty-five men and women,
twenty in Texas alone. Texas has twelve executions sched-
uled between November 19, 2002 and February 25, 2003.°

® Mr. Coleman had several cases, which were consolidated and
severed at different points in time. See Coleman v. Mitchell, 268 F.3d
417, 425 n.2 (6th Cir. 2001). It is clear from the timesheets and the
docket number that this is his state conviction from Ohio, and the
clemency proceedings were before state authorities. Mr. Coleman was
executed by the State of Ohio on April 26, 2002. See Executions in the
U.S. 2002, available at: http:/www.deathpenaltyinfo.org/dpicexec02.
html (last visited November 10, 2002).

° See Executions in the U.S. 2002, supra; Upcoming Executions,
available at: http://www.deathpenaltyinfo.org/executionalert.html (last
visited November 10, 2002).



The circuits are split, the issue is of surpassing impor-
tance, and review should be granted to ensure that more
indigent defendants are not put to death without lawyers
to assure meaningful clemency and competency review.*

* In a footnote in its brief, the United States suggests that the
question of the application of the statute to competency-to-be-executed
proceedings may not be properly presented. See Gov.Br. 7 n.1. The
government is wrong on both the facts and the law.

With respect to the facts, counsel in Soria clearly informed the
district court that they were seeking compensation for competency
representation, and counsel described their competency work in great
detail. See Pet. App. 27a-31a. The court clearly rejected counsels’
request for compensation for the competency work. See Pet. App. 13a-
15a; Payment Voucher and Out of Court Hourly Worksheet submitted
Sept. 14, 2000 by William Harris; Payment Voucher and CJA Form 30
Worksheet submitted Oct. 24, 2000 by Gary Taylor. On appeal, the
court of appeals correctly described the district court’s holding and the
question before the circuit: “whether district court [sic] correctly
concluded that § 848(q)(8) did not authorize compensation for attorneys
in state clemency and competency proceedings.” Pet. App. 10a (empha-
sis added). Though the Fifth Circuit found that Clark v. Johnson (In re:
Taylor), 278 F.3d 459 (5th Cir. 2002) was controlling in resolving this
issue, that court clearly recognized that the question of competency
representation was before it, just as that question had been before the
district court.

With respect to the law, even if the two lower courts had mischar-
acterized counsels’ requests as relating only to clemency representation,
that mischaracterization could not prevent this Court from reaching the
issue. See Nelson v. Adams USA, Inc., 529 U.S. 460, 469 (2000) (an
issue is preserved for review when the lower court is “fairly put on
notice” of its substance); New York City Transit Authority v. Beazer, 440
U.S. 568, 583 n.24 (1979) (“The failure of the Court of Appeals to
address the statutory issue decided by the District Court does not, of
course, prevent this Court from reaching the issue.”)



