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7 SUPERIOR COURT OF CALIFORNIA

B COUNTY OF MARIN

9 || MICHAEL MORALES, ET AL, Case No.: CV061436

1 Plaintiffs, ORDER AFTER HEARING

a vs.

"2 || CALIFORNIA DEPARTMENT OF
N CORRECTIONS AND REHABILITATION,

; ET AL,

15

Defendants.

16

v The matter came on for hearing on October 31, 2007, and after argument by counsel, the

' Court took the matter under submission. The Court has carefully read and considered the briefs of
v both sides, as well as the arguments presented at the hearing on the motions. The Court rules on the
® motion as follows: The Court adopts its October 31, 2007 tentative ruling.
a FINAL RULING:
2 The parties have filed cross-motions for summary judgment in this declaratory relief action
= that seeks to invalidate the California Department of Corrections and Rebabilitation’s (CDCR ) lethal
# injection protocol, officially known as San Quentin Operational Procedure, No. 0-770 (OP 770), on
25
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the ground that the CDCR was required to, but did not. comply with the Administration Procedures
Act (APAY when it adopted this regulation.

The undisputed evidence establishes that OP 770 is a rule or regulation of general application
and defendants were required to comply with the APA. (Govt. Code § 11346 et seq.) None of the

cxceptions to this rule raised by defendants apply, and plaintiffs’ motion is grantcd, Defendants’

cross-motion is denied.
The “single-facility” exception under Pen. Code § 5058(c) does not apply because QP 770

prescribes dutics on wardens and CDCR officials outside of San Quentin.

Further, it cannot be denied that OP 770 implements a statewide policy on lethal injections for
condemned inmates, including those condemned inmates who are housed at other institutions
throughout the state and later transferred to San Quentin prior to their execution.

The ostensible purpose underlying this exception is to afford prison officials the flexibility to
adopt rules and regulations to address problems of a local nature, unigue to that institution and which
do not require a statewidc solution; e.g., regulations of a temporary nature, pilot programs, or urgent
policy changes necessary to deal with matters affecting ptison security at that particular institution.
(Sec e.g. In Re Garcia (1998) 67 Cal. App.4th 841, 845.)

Also, OP 770 is a regulation that applics to a certain class of inmates, and thus is a rule of
general application which is subject to the APA. (See Sherwin-Williams Co. v. South Coast Atr
Quality Management Dist. (2001) 86 Cal App.4th 1258, 1283, quoting Tidewater Marine West'ern;
Inc. v. Bradshaw (1996) 14 Cal.4th 557, 571.)

OP 770 applies to a certain class of inmates: i.e., those condemued prisoners whose execution
dates have been set and are to be executed by lethal injection at San Quentin. (Compare faunce v.
Denton (1985) 167 Cal.App.3d 191, 196 [statewide rules regulating amount and type of personal

property prisoners may posses in their cells]; and Stoneham v. Rushen (1984) 156 Cal. App.3d 302,
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309 [point-scoring system for prison placement is regulation of general application and director must
comply with APA procedures}.)

Because OP 770 was not adopted in compliance with the APA, an order declaring it to be

invalid in this respect is proper. (Sec Govt. Code § 11350(a).)
Also, an order granting injunctive relief to enjoin the enforcement of this invalid regulation is
also proper. (See e.g., Faunce. supra, 167 Cal. App.3d at p. 196; also Hollenheck Lodge (486)

LO.O.F. v. Wilshire Boulevard Temple (1959) 175 Cal.App.2d 469, 476 [both declaratory and

cocrcive relief may be granted in the same action].)

Defendants’ objection to the adimission of the deposition testimony of Steven Ornoski and
Kingston Prunty, taken in another case (Exs. ] & K, is sustained as plaintiffs have made no showing
fhese witnesses were upavailable. (Ev. Code § 1291(a)(1).)

Plaintiff's motion for summary judgment is granted. Defendant’s motion for summary
judgment is denied.

The Court sets a Case Management Conference on November 29, 2007 at 9 a.m. in Dept, B

for the filing of plaintiff’s entry of judgment.

pate XATRRL: 21 2007

LYNN O’'MALLEY TAYLOR G
Judge Assigned to Marin Superior Court
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