THE TRUTH ABOUT PHYSICIAN PARTICIPATION IN
LETHAL INJECTION EXECUTIONS

Ty Alper”
INTRODUCTION

In December 2008, a prominent North Carolina doctor and professor of
medicine, Charles van der Horst, published an op-ed in the Raleigh (N.C.)
News and Observer’ The titl e of thsobte: Picterc e was “ An
Don*itl I K" anwdndérhlorsi t wr ®re t hat doctors “do
about whether someone is a Jew or a Muslim, an illegal alien or a murderer,
whether he has insurance or not. We simply take care of that person in
front of us the best way we can, given the resources available. And we do
not kill %our patients."”
Dr. van der Horst was responding to litigation in North Carolina that
halted executions in that state while various courts attempted to determine
whether doctors could participate in lethal injection executions without fear
of professional discipline.> Dr. van der Horst “s concl usi on was th
doctors were necessary to assist in lethal injections in order to ensure that
they were conduct ed humanel vy, the state should “fc¢
to help anybodHismmnentsechoedtthose of thedhane . ”
President of the American Society of Anesthesiologists (ASA), who wrote
in 2006 that *“[t] he Ilinkoghes tornes agnsitie m has pai |
not [anesthesiologisdts“] obligation to ge
Most people would probably agree that nobody should be forced to
assist in an execution against his or her will.° And few would dispute that

" Associate Director, Death Penalty Clinic, University of California, Berkeley, School
of Law.

!Charlesvander Horst, An Absol ut e: DNEWSIROBSERVERO N o6t Ki | |
(Raleigh, N.C.), Dec. 4, 2008, available at
http:é/www.newsobserver.com/opinion/editorials/story/1319830.htmI.

Id.

® Since Dr. van der Horst published his piece, the North Carolina Supreme Court has
rul ed that t he nnd tisiflise dostersdfor paatitipatibgoiralethdl
injection executions. See text accompanying notes __ to .

*Van der Horst, supra note 2.

> Message from Orin F. Guidry, M.D., President, AM. SOC"Y OF ANESTHESIOLOGISTS,
Observations  Regarding Lethal Injection (June 30, 2006), available at
http://www.asahq.org/news/asanews063006.htm.

®Al't hough participation on prison “execution t
voluntary, there is some anecdotal evidence to suggest that prison guards are expected to
participate in executions if they want to advance their careers. In South Carolina, two
former prison guards sued their former employers for forcing them to participate in what
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Dr . van der Hophysitias pasidipaiondanexecatigna isa s t
principled one to which he is entitled. But has the legal system really
painted itself into a corner? In this Article, | argue not.
Because the ethical guidelines of many prominent national medical
associations condemn the participation of doctors in executions, there is a
widespread belief that medical professionals cannot in fact participate, and
that requiring such participation as a precondition of a constitutional lethal
injection scheme would effectively abolish the death penalty. This view
was on full display in Baze v. Rees, t he Suprfractared a@ourt * s
somewhat muddled 2008 ruling assessing the constitutionality of
Kentucky“s | ethal Il njection procedures.
In Baze, seven justices wrote separate opinions, no one of which
garnered more than three votes.® Ultimately, t he Court affirmed Ke
lethal injection procedures, and what is generally assumed to be the
controlling plurality opinion articulated the test for assessing a challenge to
lethal injection: to establish an Eighth Amendment violation, a petitioner
mu s t show that a State"s procedures pres
har®m. "

they claimed were gruesomely botched lethal injection executions. See Complaint at 2,
Baxley v. Ozmint, No. 07-04067 (S.C. Dec. 18, 2007) (on file with author). In one of the
complaints, the plaintiff alleged that he performed or participated in ten executions and
that , “lTalJ]lthough t hese exec wiveitoophistifivaer e bar bari c,
continued to perform them under the implied threat by [his superior] that such service was
necessary if he was to continue to act as team leader and to receive the salary supplement
and other benefitsldatl. his Major"s position.”

" Baze v. Rees, 128 S.Ct. 1520 (2008). In the interest of full disclosure, | should note
that | was counsel of record for an amicus curiae brief filed in Baze by the University of
California, Berkeley, School of Law Death Penalty Clinic on behalf of several death row
inmates. The views expressed herein are solely my own and should not be read to reflect
the views of other lawyers participating in the Baze litigation.

8 Chief Justice Roberts announced the judgment of the Court and issued an opinion
which Justices Kennedy and Alito joined. Id. at 1525. Justice Alito filed a concurring
opinion. Id. at 1538. Justice Stevens filed an opinion concurring in the judgment. Id. at
1542. Justice Scalia filed an opinion concurring in the judgment, which Justice Thomas
joined, Id. at 1552. Justice Thomas filed an opinion concurring in the judgment, which
Justice Scalia joined. Id. at 1556. Justice Breyer filed an opinion concurring in the
judgment. Id. at 1563. Justice Ginsburg filed a dissenting opinion, which Justice Souter
joined. Id. at 1567. For in-depth analyses of the various opinions in Baze, see Eric Berger,
Lethal Injection and the Problem of Constitutional Remedies, 27 YALE L. & POL"Y REV.
259 (2009); Justin F. Marceau, Lifting the Haze of Baze: Lethal Injection, the Eighth
Amendment, and Plurality Opinions, 41 Ariz. ST. L.J. 159 (2009); Deborah W. Denno, For
Execution Methods Challenges, the Road to Abolition is Paved with Paradox, [chapter in
book forthcoming 2009].

° Baze, 128 S.Ct. at 1532 (quoting Farmer v. Brennan, 511 U.S. 825, 842 (1994)). The
designation of the Roberts opinion as controlling is not without controversy, given that it
represented the views of only three justices. See Marceau, supra note __.
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Kentucky is one of only two states in the country where doctors are
forbidden by law from participating in executions;® as a result, no party in
Baze claimed that physician participation was a realistic remedy in
Kentucky and the issue was not developed in the record.’* Nevertheless,
Justice Alito wrote separately to emphasize that, as a result of ethical
guidelinest hat “ phe parkicipdiion tof’doctors in executions, lower
courts seeking to implement Baze in other states should understand that any
remedial order requiring such participation would be tantamount to
declaring the death penalty unconstitutional.*2

At least three justicess har ed Justice Alito"s concern
doctors to participate, even though such participation was not at issue in the
Kentucky case before the Court. During oral argument, Justice Scalia stated

t hat “ reods,i accading td the Code of Ethics of the American
Medi cal Associati on, c '3 BothtChiepJastice i ci pat e” i
Roberts® plurality opini ogoestieneddhe Justi ce Br

feasibility of any remedy that required qualified medical personnel. The

plurality, citing the ASA"s ethical gui d
need for a professional anesthesiologist . . . is nothing more than an

argument against Y Hustice 8myer)fordis part ocedur e. ”
quoted the ethical guidelines of the American Medical Association and the

American Nurses Association, and concluded that, as a result of these

guidel ines, “finding better trained pers
mi ght, at fi® usticeBreyersohed appaar “the | awfuln
the deat h pen al®tTheiniplication e that the€fubwag us . ”

not prepared to allow anti-death penalty activists to do through the back

10 see Ky. Rev. Stat. Ann. § 431.220(3) (West 2008). The other state is Illinois. See
725 1ll. Comp. Stat. 5/119-5(d-5) (Supp. 2004).

' The petitioners in Baze sought only appropriate monitoring of the delivery of
anesthesia to the condemned inmate, but did not seek monitoring by a physician due to
Kent ucky?" s SeeBriefjol RetitidnemsywBaze v. Rees at 57, No. 07-5439 (U.S.

Nov. 5, 2007) (“1'f Kentucky insists on continuing
an alternative means of reducing unnecessary risk would be to ensure that the inmate is
sufficiently anesthetized t hroughout t he executi
[hereinafter Baze Petitioner Brief].

12 Baze, 128 S.Ct. at 1539 (Alito, J., concurring). “ [ A] suggested modificatio
lethal injection protoco | cannot be regarded as ,feasible®" or
Alito wrote, “if the modi faéitlerain caryingowtheu | d requi re |
execution or in training those who carry out the execution — by persons whose professional
ethics rul es or traditionldatls4pede t heir participati ol

3 Transcript of Oral Argument at 6, Baze v. Rees, No. 07-5439, 2008 WL 63222
(argued Jan. 7, 2008) [hereinafter Baze Transcript].

“ Baze, 128 S.Ct. at 1536.

' 1d. at 1566.

181d. at 1567 (Breyer, J., concurring).
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door what they have not been able to do through the front -- was as clear as
when he made a similar comment at oral argument:

[W]hat do we do about the point . . . that the doctors or

nurses say I1It"s unethical to
if we are going to talk about the constitutionality of the

death penalty per se,thati s n*t r ai sed i n th
the other side says is, wel/l
the back door, insist upon a
Thus, inthe Supr eme Court " s | ead,the grst

time in more than sixty years that the Court has addressed the
constitutionality of a method of execution under the Eighth Amendment,*®
the plurality opinion as well as two concurrences, and one Justic e
statement at oral argument, rejected the possibility that doctors could ever
participate in executions. In fact, they hinted that physician participation
was such an impossibility that the whole concept must be a cynical gambit
on the part of lawyers for death row inmates, a Catch-22 of the
abol i ti oni $hatsohcluscom didandt icome from the record in
Baze, however, because the issue was not presented in the lower courts in
any meaningful way. Where did the Justices get the idea that doctors
cannot participate in any executions, in any state?

The opinions in Baze are illustrative of two reigning myths about
physician participation: first, that requiring physician participation would
grind the administration of the death penalty to a halt because doctors
cannot participate; and second, that advocacy for such a requirement is a
disingenuous abolitionist strategy as opposed to a principled remedial
argument. This Article seeks to dispel both myths.

In Part I, I demonstrate that requiring the participation of doctors would
not, as has been assumed, effectively put an end to lethal injection
executions.  Understanding that doctors can and will participate in
executions is of vital importance; lower courts implementing Baze will have
to address the feasibility of requiring skilled monitoring of anesthesia by
medical professionals. Because it was not at issue in Baze, the discussion of
physician participation in that case is entirely dicta, which was uninformed
by evidence or argument on point.

Thus, Part | reviews both the available research and information
revealed through recent litigation to demonstrate that, upon closer
inspection, not only can doctors participate in lethal injection executions

" Baze Transcript, supra note __, at 12-13.
8 See Deborah W. Denno, Introduction, The Lethal Injection Debate: Law and
Science, 35 FORDHAM URB. L.J. 701, 701 & n.1 (2008).

]

hel p with
i's case.
, you®“re
procedur e
case on |

e
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without fear of professional consequences, and not only are many doctors
willing to participate, but they do regularly participate, and likely more
often than we know. This is the case despite the fact that, as discussed in
Part Il, death penalty abolitionists have waged a decades-long campaign
against both doctors who participate in executions and the state medical
boards that have refused to discipline them. | suggest in Part | that the
widely repeated refrain that medical ethics “ p r o h iphysictars ”
participation is misleading at best, and disingenuous at worst. After all,
States routinely rely on — and indeed regularly tout the participation of —
medical personnel such as emergency medical technicians (EMTs) and
nurses in the implementation of their lethal injection procedures. Despite
the fact that these medical personnel are also subject to ethical guidelines
that condemn participation in executions, many States persist in arguing that
medical ethics renders impossible the participation of doctors. This Part
establishes that there is no reason to think that doctors are any different than
nurses or EMTs with respect to their fidelity to the ethical guidelines of
their professions.

In Part Il of the Article, | challenge the perception that lawyers for death
row inmates are engaging in an unprincipled attempt to back-door the
abolition of the death penalty. Professor Eric Berger suggests in a recent
article that reluctance to order intrusive remedies in the lethal injection
context has rendered courts too cautious in the determination of whether
constitutional rights have been violated in the first place.”® But as the
opinions in Baze suggest, judges are also worried — sometimes explicitly so
— that a determination that medical personnel are necessary to ensure
humane lethal injection executions will play right into the hands of death
row lawyers who are simply using lethal injection litigation as the latest
ploy in their abolitionist agenda.

Part Il of the Article explores how the States have managed to capture
the rhetoric on this issue when the facts do not support their position. They
have done so by repeatedly emphasizing the positions of national medical
associations and by exaggerating their inability to find willing doctors.
They have also exploited the activism of the death penalty abolitionist
movement itself. For decades, prominent abolitionist organizations have
promoted the notion that doctors cannot participate in executions and have
publicly campaigned for disciplinary action against doctors who do so.
This activism has fed both the perception that doctors cannot participate and
the perception that death penalty lawyers are talking out of both sides of
their mouths. After all, lawyers for death row inmates — many of whom

19 See Berger, supra note __, at 280-283 (discussing concern that concerns about
feasibility of remedial remedies in lethal injection context militating against finding of an
Eighth Amendment violation).
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consider themselves abolitionists — have argued in litigation that skilled
anesthetic monitoring by trained medical professionals is a necessary
component of a constitutional three-drug lethal injection protocol.
Abolitionist calls for discipline of medical professionals who participate in
such executions directly undermine the credibility of this position. The
conflict in these positions is explained by the professional -ethical
responsibilities of the lawyers defending death row inmates; though willing
to use any | egal means to stop
nevertheless have an additional obligation to seek a humane execution for
their clients should that become an inevitability. Abolitionists who are not
representing individual clients are unburdened by such responsibilities and
are free to reject suggested improvements in the lethal injection process in a
way that the lawyers for death row inmates are often not. This distinction
between the two groups is rendered all the more subtle by the fact that the
two groups, in most other contexts, have common interests and similar
goals.

Lawyers for States, however, have been quick to take advantage of the
general perception of lawyers for death row inmates as anti-death penalty
activists, and have used the unwitting assistance of the abolitionist
movement to explicitly promote both myths about physician participation.”
They have thus far managed to convince courts to shy away from imposing
remedies that would require physician participation (by representing that
doctors cannot and will not participate), and by publicly questioning the
motives of lawyers who advocate for the participation of qualified medical
personnel.

For the most part, courts, with Baze as the prime example, have
uncritically accepted the premises of both myths about physician
participation. As a result, these courts are reaching factually incorrect
conclusions, and rejecting out of hand a constitutional remedy that is
feasible in almost every state.

As lower courts in other states continue to review lethal injection
challenges in the wake of the Baze decision, physician participation should
remain a plausible remedy, to be considered in the vast majority of states
where it would be possible to obtain qualified medical professionals willing
to ensure that inmates are properly anesthetized during the entire execution.

states that are defending their lethal injection procedures in court. | do not mean to suggest
that every State has employed precisely the same litigation strategy in defense of their
execution procedures, t hough, on the
litigation positions have been largely consistent. While it is true that some states have
volunteered the use of a physician during executions, and while, as this Article
demonstrates, physicians are in fact widely used, no State has yet conceded that the Eighth
Amendment requires physician monitoring of the lethal injection process.

refer to “States” t hroughout t his

their

Article

guestion

cl

a

o f
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Like any other potential remedy for a constitutional violation, it should be
subject to litigation as to feasibility, and ultimately subject to the remedial
discretion of the court. In other words, it is a remedy that can be left to
courts on the ground to work out in light of the facts of the cases in front of
them. But its feasibility as a remedy should not be held hostage to the
unfounded assumptions and dicta of the Baze Justices.

I. DOCTORS CAN, WILL, AND DO PARTICIPATE IN
LETHAL INJECTION EXECUTIONS

States that employ lethal injection typically use a three-drug formula to
carry out executions.> The first drug in the formula is intended to
anesthetize the inmate; the second one paralyzes him; and the third drug
stops his heart, killing him.??> One primary legal challenge to this method
rests on the allegation that most states do not employ adequate safeguards to
ensure that the person being executed is properly anesthetized before the
second and third drugs are administered.”® Because the second drug in the
three-drug formula paralyzes the inmate, the concern is that an inadequately
anesthetized person “may have t
(known as awareness) and may feel the burning of the highly concentrated
pot assi um' lobutha statedtie patalyzed inmate is unable to
indicate to correctional staff that he is experiencing the suffocating effects
of the paralyzing drug and the excruciatingly painful effects of the
potassium chloride.?®

The States do not dispute that an unanesthetized execution — using these
particular drugs — would constitute cruel and unusual punishment under the
Eighth Amendment.?® The States do dispute, however, how likely it is that

2! See Deborah W. Denno, When Legislatures Delegate Death: The Troubling Paradox
Behind State Uses of Electrocution and Lethal Injection and What It Says About Us, 63
OHIO ST. L.J. 63, 97 (2002).

?21d. at 97-98.

? See Deborah W. Denno, The Lethal Injection Quandary: How Medicine Has
Dismantled the Death Penalty, 76 FORDHAM L. REV. 49, 54-58 (2007) [hereinafter Denno,
Lethal Injection Quandary].

* David Waisel, Physician Participation in Capital Punishment, 82 MAYO CLINIC
Proc. 1073, 1074 (2007). For an in-depth discussion of the potential dangers of the

he

sensat.

paralyzing drug, including the wveterinary communi

euthanasia, see generally Ty Alper, Anesthetizing the Public Conscience: Lethal Injection
and Animal Euthanasia, 35 FORDHAM URB. L.J. 817 (2008).

» See Alper, supra note 21, at 819 (“Because pancuronium par

during the execution process, the inmate may experience excruciating pain and suffering
but be unable to cry out or even blink an eyelid to let anyone know if the anesthesia has
fail ed. ” ) dupraindgtei2hayl0M)ai sel ,

% See, e.g., Alper, supra note 21, at 819-20 & n.20 (describing unanimity, even among
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the delivery of the first drug, the anesthetic, will somehow go awry, and this
is where the question of the participation of medical professionals enters the
equation.”’

Lawyers for death row inmates have generally taken the position that,
given the degree of skill needed to adequately deliver, monitor, and
maintain anesthesia, as well as the widely publicized problems with the
administration of anesthesia in the lethal injection setting, States that insist
on using the three-drug formula must employ the services of highly-trained
medical personnel — often, but not always, doctors?® —in order to ensure that
the risk of severe pain to the person being executed does not become
“ s ub s t*alfitheiStatds do"not want to employ medical professionals,
the argument goes, they should switch to a different protocol for lethal
injections that would not require skilled anesthetic monitoring.*® Often
suggested is that States consider a one-drug, anesthetic-only procedure
similar to that used in most animal euthanasia; because this procedure does
not employ the use of any painful drugs, the risk of severe pain if something
goes wrong would be minimal.** But, as long as States insist on the three-
drug formula, the litigation position taken by lawyers for death row inmates
is that only the supervision of qualified medical personnel can reduce the
risk of severe pain to a constitutional level.*

experts for the States, that an unanaesthetized execution by pancuronium and/or potassium
chloride would be unbearably painful).

" See, e, Def endants* Opening Brief in Support of T
Judgment at 19, Jackson v. Danberg, No. 1:06CV00300 (D. Del. Dec. 19, 2008) (lawyers
for Del aware arguing that “the risk of mal admi ni
remote given the safeguards provided in the proto
Judgment at 27, Dickens v. Napolitano, No. 2:07CV01770, (D. Ariz. Jan. 9, 2009) (lawyers
for Arizona arguing that “[p]laintiffs have not e
current | ethal injection protocol places any risk

%8 The required monitoring of anesthetic depth is a skill that can be performed by some
doctors, and some trained nurses, such as nurse anesthetists. Thus, from the perspective of
advocates seeking more humane executions, the relevant inquiry is whether trained medical
professionals are available to perform that function.
% Baze v. Rees, 128 S.Ct. 1520, 1532 (2008) (quoting Farmer v. Brennan, 511 U.S.
825, 842 (1994)).
* See, e.g., Reply Brief of Petitioners at 22, Baze v. Rees, No. 07-5439 (U.S. Dec. 28,
2007) (“To the extent t hat éctkidc ulhtoisees Stadrewsi‘t
conduct of executions, t hat is the result of t he
procedures, rather than explore other remedial options such as the barbiturate-only protocol
— which can be administered without the participation of physicians, and which poses no
danger of a torturous death when administration p
%! See, e.g., Baze Petitioner Brief, supra note 16, at51 ( “ By omi tting [the second
drugs in the three-drug formula] and relying instead on a lethal dose of anesthetic, the
[ Department of Corrections] woul dsupranotet ual |y el i mi
21, at 833-39 (discussing anesthetic-only protocol).
%2 See, e.g., Baze Petitioner Brief, supra note 16, at 57. Another legal challenge to
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To be clear, lawyers for death row inmates challenging s t a teteak *
injection procedures have generally argued that there are humane ways to
execute prisoners, and they have routinely presented expert testimony in
support of this position.*®* That lawyers for condemned inmates would
make such an argument might be surprising, given that lawyers for death
row inmates typically raise every possible | e g a | chall enge to thei
conviction and death sentence, in an effort to prevent the execution
altogether. But separate and apart from those challenges, lawyers have a
duty to ensure that if the execution of their client proceeds, it is conducted
humanely and in conformity with the mandates of the Eighth Amendment.
It is well-established, moreover, that a lethal injection challenge does not
provide a vehicle to attack the state"“s |
plaintiff: The Supreme Court has made clear on two occasions that a
challenge to the administration of lethal injection may proceed as a section
1983 civil rights action precisely because it is not a challenge to the
underlying conviction and sentence.>*  Thus, although no lawyer
representing a death row client wants an execution to take place, lethal
injection litigation typically proceeds on a separate track from challenges to
the execution itself. A lethal injection suit takes as its premise that the
execution will in fact occur, and the goal of the lawsuit is to obtain remedial
measures that ensure that the client does not suffer an excruciatingly painful
death. Lawyers who bring such challenges are therefore often prepared to
present evidence regarding humane methods of execution.

Those seeking to preserve the lethal injection status quo, on the other
hand, have long argued that what attorneys for death row inmates really
want is a judicially-created Catch-22, in which courts rule that the
Constitution requires physician participation to ensure humane executions,
doctors refuse to participate, and the impasse leads to a de facto moratorium
on the death penalty. For example, the Criminal Justice Legal Foundation
argued inaBazeami cus brief that “Icl]onvincing c

lethal injection protocols has to do with establishing intravenous access in inmates with
compromised veins. In such cases, it is often necessary to place a central line, in, for
exampl e, the inmate“s groin. S uecskil oha pr ocedur e al
trained physician. For example, in Georgia, Dr. Sanjeeva Rao has acknowledged
supervising executions and inserting a central line in a condemned inmate when nurses
were unable to find a suitable vein. See text accompanying note __.
% Alper, supra note __, at 850 (quoting expert for Maryland death row inmate as
testifying that “1lethal i rege elso Berger,rsuprar@te b e per f or me
__, at 315-323 (discussing two most often-cited remedies proposed by lawyers for death
row inmates — use of a one-drug, anesthetic-only protocol or the use of adequate medical
monitoring of aesthetic depth).
% See Hill v. McDonough, 544 U.S. 573 (2006); Nelson v. Campbell, 541 U.S. 637
(2004).
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participation and then attacking the doctors is part of the cynical Catch-22
strategg/ that has served the anti-death-penalty movement so well in the
pas’t .’
It is not only pro-prosecution advocacy groups who have sought to
expose what they claim is a cynical ploy on the part of lawyers representing
death row inmates in lethal injection challenges. State lawyers have made
similar arguments. “* The goal of deat blamgeanal ty oppo
spokesman for the California Attorney Gel
order that says that lethal injections can only be administered by licensed
professionals, because the ethics of medical professionals prohibit them
from par ¥iQftenpha argumegts ate couched as warnings of
what a physician participation requirement would do to the administration
of capital punishment. For example, in Missouri, lawyers for the State
warned the Eighth Circuitthati t s houl d reject the petitic
physician monitoring of anesthesia because “ a r equi r e ment t hat a
participate at executions could effectively bar implementation of the death
penalty in Missou r ¥ THe Governor of Tennessee also recently described
the requirement of me-@i2¢d alanmgercsrontniecli za gl
judicial decision demanding more medical training for the execution team
because “[t]he catch isonpttophke wpaht med
executfions."”
The argument that a physician participation requirement would lead to
abolition of the death penalty has surface appeal because several national
medical associations have expressed their belief that physicians should not
participate in executions. The American Medical Association (AMA) is a
voluntary association of physicians in the United States that seeks to
“promote the art and science of medi ci ne
h e a PPt The.AMA, has, since 1980, declared the participation of doctors

% Brief Amicus Curiae of the Criminal Justice Legal Foundation in Support of
Respondents at 24, Baze v. Rees, No. 07-5439 (U.S. Dec. 7, 2007).
®EmmaHarris, Wi | | Medi csd Qual ms44lkNATURE 8O fMay Deat h Penalt
4, 2006) (quoting Nathan Barankin of the Californi
%" Brief of Appellants at 64, Taylor v. Crawford, No. 06-3651 (8th Cir. Dec. 4, 2006).
% Jeff Woods, Machinery of Death: Governor Defiant, But Executions Could Stop for
Months While Courts Decide Constitutionality of Lethal Injection, NASHVILLE SCENE,
Sept. 27, 2007, available at http://www.nashvillescene.com/2007-09-27/stories/machinery-
of-death/. Lawyers for the United States made a similar argument in Baze. The Solicitor
General argued in thatcaset hat “it i s doubt f ul that Kentucky <co
participate in an execution” and that “in a cons
penalty, the baseline for measuring whether a method inflicts unnecessary pain must be a
feasible a | t e r n aBriaf foe thé United States as Amicus Curiae Supporting
Respondents at 31, Baze v. Rees, No. 07-5439 (U.S. Dec. 10, 2007) (emphasis in original).
¥ AM. MED. ASS'N., MISSION STATEMENT, available at http://www.ama-
assn.org/ama/pub/about-ama/our-mission.shtml (last visited Mar. 10, 2009).
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in executions to be a clear violation of medical ethics.® The AMA“s policy,

| ast updat ed i n 2005, defines “particip;
“consulting with or supe’ VheAmeritagp | et hal i n
Society of Anesthesiologists (ASA) has adopted the AMA position,** and

itsthen-Pr esi dent , as noted above, has advi se

participation in lethal injections.”* The Society of Correctional Physicians
has for year s mctiooat haatthemfessiohaksttall .t .mo¢  “ c or
be involved in any aspect® Dhemedixecuti on of
has well documented the positions of these national organizations.*
Individual doctors, as well, have publicly voiced their opposition to
physician participation in executions and their belief that such participation
constitutes a grave violation of medical ethics. Several have waged a
campaign over the past few decades to put a halt to the practice. Among
them is Dr. Arthur Zitrin, a retired professor of psychiatry at New York

“ See Council on Ethical and Jud. Affairs, AMA, Council Rep., Physician
Participation in Capital Punishment, 270 JAMA 365, 365 (1993); see also Am. Med.
Ass'n., Code of Medical Ethics, E-2.06: Capital Punishment, available at http://www.ama-
assn.org/ama/pub/category/2498.html (follow “ Cur r e n't opinions
“E-2.00 Opi ni ons on S o ¢ ihgperlink;P theh ifodoy “B-286s Captal
Punishment” hyperlink) (last visited Mar. 10, 2009); see also Ellen Kreitzberg & David
Richter, But Can It Be Fixed? A Look at Constitutional Challenges to Lethal Injection
Executions, 47 Santa Clara L. Rev. 445, 499-501 (2007) (discussing history of AMA
posiailon on physician participation in capital punishment).

Id.

*2 Guidry, supra note 6, at 3.

“1d.

* Society of Correctional Physicians, , Code of Ethics, (adopted 1997, amended 1998);
see also Atul Gawande, When Law and Ethics Collided Why Physicians Participate in
Executions, 354 NEw ENG. J. MED. 1221, 1223 (2006) (noting that the national
phar maci st s*“ s oci batmgceuteah Alssodiative are Ahmenly hatioaah P
medi cal organizations that accept the *
phar maci sts as et lethat lajéctiocQuandhny, csuprd nfotg 20,te80+ n o ,
83 (discussing positions of various national medical associations).

*® See, e.g., Henry Weinstein, Anesthesiologists Advised to Avoid Executions, L.A.
TIMES, July 2, 2006, at A32 (noting that the president of the American Society of
Anesthesiologists had strongly urged members not to participate in executions); Rosanna
Ruiz, Hippocratic Oath Keeps Doctors Out of Death Chambers, HOUSTON CHRON.,
February 24, 2006, at B4 (quoting the chairwoman
judicial affairs as statiamg twaat” )" Dovcatlcerrsi ec aRe"itt m
Doctors Wary of Crossing Line, L.A. TIMES, Feb. 22, 2006, at A14 (noting opposition of
medical associations to doctor participation in lethal injection executions); Adam Liptak,

Should Doctors Help With Executions? No Easy Ethical Answer, N.Y. TIMES, June 10,

2004, at Al6 (discussing AMA"s stance against p h
Altman, Focus on Doctors and Executions, N.Y. TIMES, Mar. 20, 1994, at A31 (same);

Don Colburn, Lethal Injection: Why Doctors Are Uneasy About the Newest Method of

Capital Punishment, WASH. PosT., Dec. 11, 1990, at Z12 (same).

hyper |l i nk;

voluntary
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University and self-described death penalty abolitionist*® Dr . Zitrin®“s
stated objective is to identify doctors who participate in executions and seek
disciplinary action against them for violating medical ethics.*” As discussed
bel ow, Dr . Zi trin" sunsactefsfalragnstadingly e so f ar |
doctor has faced disciplinary action in the United States for participating in
a lethal injection execution® But Dr. Zitrin®"s activism h
public,”® and likely contributed to the growing public awareness of the
AMA" s position. Dr. Jonathan Groner, a p
University, is also a leading critic of doctor participation in executions, and
has repeatedly compared such participation t o Na z i Ger many*"s
program.®

Courts have received the message that doctors cannot, will not, and do
not participate in lethal injection executions. For example, even before the
Justices in Baze appeared to take for granted that ethical guidelines preclude
physician participation,® a panel of the Ninth Circuit in Beardslee v.
Woodford wr ot e t hat “despite t he critical n
procedure, lethal injection executions are hampered by ethical restrictions
on physicians, who are proh i bi t ed from part¥® @&s pating in
this Article demonstrates, the notion t h a t doctors are “prohib
participating in executions is simply untrue®® Despi t e t he St at es

eut

“® See Liptak, supra note 40, at A16.
7 See id.
*8 See text accompanying notes 48-68.
* See, e.g., Liptak, supra note 40, at A1l6 (describing Dr. Zitri.l
activities); Carlos Campos, Lawyers: Don't Let Doctors Execute, ATLANTA J.-CONST., Dec.
21, 2005, at 1E (same) [hereinafter Campos, Lawyers]; Pauline Vu, Executions Halted as
Doctors Balk, STATELINE.ORG, Mar. 20, 2007, available at
http://www.stateline.org/live/details/story?contentld=190836.
%0 Jonathan 1. Groner, Lethal Injection: A Stain on the Face of Medicine, 325 BRIT.
MED. J. 1026, 1028 (2002) [hereinafter Groner, Stain]; see also Jennifer McMenamin,
Lethal Practice, BALTIMORE SUN, Oct. 22, 2006, at 1C (quoting Dr. Groner as saying that
“I m] ost times in history when doctors have forsa
program, it has usually worked out badly, not only for the doctors but also for society as
w e | In"2004, Dr. Groner unsuccessfully attempted to persuade the Ohio State Medical
Association to call for a moratorium on lethal injection. See Misti Crane, Physicians
Group Rejects Plea on Lethal Injections, CoLumBuUS DISPATCH, May 19, 2004, at 9B
(describing Dr. Groner s efforts).
*! See text accompanying notes 8-16.
52 Beardslee v. Woodford, 395 F.3d 1064, 1074 (9th Cir. 2005). Another example is in
Maryl and, where a federal judge hearing a challen
injection “has tol d tahhewohdarswhether & wohldhemeddlei ng t he case
possible to find a doctor willing to participate in an execution, should he order the state to
do so."” Mgrdvheterdd. mi n
> Not surprisingly, lawyers for states have used the quote from Beardslee to full
effect. See, e.g., Brief of Appellants, Taylor v. Crawford, No. 06-3651, (8th Cir. 2008), at
64 (citing and quoting Beardslee f or t he proposition that “a doctor
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arguments to the contrary, doctors, in virtually every state, can participate in
lethal injections, many are willing to do so, and, in fact, many do regularly
participate in executions.

A. Doctors Can Participate in Lethal Injection Executions

Simply put, doctors ar e not
executions. As a legal matter, the ethical guidelines that condemn such
participation are not binding or enforceable. As a practical matter, they
likewise do not impose a barrier to participation. No doctor has ever been
disciplined for participating in an execution in this country, and every court
to consider the matter has concluded that state medical boards cannot
impose such discipline if, as in most states, the governing death penalty
statute appears to contemplate some form of physician participation.
Moreover, the ethical guidelines of other medical professionals (such as

“prohi bit

nurses and EMTs) are nearly ident.i

have not stopped those professionals from participating in executions. All
of this suggests that the ethical guidelines themselves play little role in any
medi cal professional s* decision
executions.

1. Ethical guidelines are generally not enforceable

Without exception, court have rejected the notion that state medical
boards can discipline doctors for participating in lawfully-authorized
executions. For example, in 2005, Dr. Zitrin filed a claim with the Georgia
Composite State Board of Medical Examiners, seeking an investigation into
whet her doctors who p anjettioncwerp sabject d
to discipline for wviolat® fllge Bdad e
refused to open an investigation.”® Dr. Zitrin and several other doctors sued
in state court, seeking a declaration that Georgia law prohibits physician
participation in executions and requiring the Board to open an
investigation.>®

The doctors did not receive a warm welcome in court. According to
a report in the Atlanta Journal-Constitution, the trial judge to whom the

c al to

about w h

Georg

AMA® s e

case was assigned noted during one hearing th a t “the AMA is si mpl
member ship organization” and asked couns.
execution is a violation of professional ethical

> See Zitrin v. Ga. Composite State Bd. of Med. Examiners, 653 S.E.2d 758, 760 (Ga.
Ct. App. 2007).

% See id.

% See id.
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Georgia physicians belong to the AMA? |
want to incorporate an ethical opinion o
The judge alsoaccus ed t he doctors*® |l egal team *“ of
physician participation . . . as a way to try to undermine the legality of the

deat h penal ¥ yThejudge r@d againgtithe doctors, finding

that they had failed to state a claim.”® The Georgia Court of Appeals

affirmed, noti ng pohitortintle materMgua caht 8o@a:ar d*" s
that no physician [in Georgia] will be subject to disciplinary proceedings as

a result of his or héeéY participation in a

The Zitrin case illustrat e s we | | the irrelevance of th
to the actual threat of discipline that doctors who participate in executions
face. The AMA is a membership organization. Whi | e t he AMA" s et hi c
guidelines are the most frequently-cited support for the proposition that
doctors cannot participate in lethal injection executions, only about 20
percent of doctors in the United States are even members of the
association.®*  And, according to the Chief Executive Officer of the AMA,

“It] he ot her dodd ungerstanccwdat we dog ar thely @ mot
value wh®At we do.”

As the Georgia Court of Appeal made clear in Zitrin and as several
commentators have noted, the AMA"s positi
not, by itself, legally enforceable.®® Dr. Gronerhas expl ai ned that *
most drastic action [the AMA] could take would be to revoke an
individual *s member shi p, wita forthe woul d have
individual physician”and woul d not affect ¥he doctor™®

The ethical guidelines of the state-based medical associations, many of

:; Campos, Lawyers, supra note 44, at 1E.
Id.

% Zitrin, 653 S.E.2d at 758.

®d. at 762.

81 See Michael D. Maves, Chief Executive Officer, American Medical Association, A
challenge to the House of Delegates, available at http://www.ama-
assn.6(3rg/ama/pub/category/20269.html (Nov. 8, 2008).

Id.

% See, e.g., Jonathan 1. Groner, The Hippocratic Paradox: The Role of the Medical
Profession in Capital Punishment in the United States, 35 FORDHAM URB. L. J. 883, 904
(2008) (“The AMA is a voluntary organization. W]
gui te clear, t he AMA has no l egal enforcement
Hippocratic Paradox].

% 1d.; see also Denno, Lethal Injection Quandary, supranote20, at 82 (“[ B] ecause t'!
AMA" s . . . gui delines are not |l egallty enforceabl
they carry. ") ; D %ecorid ©pinioM Incorsigent Dederence td\Medicel ,

Ethics in Death Penalty Jurisprudence, 95Geo.L.J. 1941, 1950 (2007) (“[T]lhe Al
little recourse against violators of the Code [of Medical Ethics] beyond expulsion from the
organization, which would be of Ilittle consequenc:
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which mirror those of the AMA,® are similarly unenforceable. Although a

doctor who participates in an execution may violate the guidelines of his or

her state medical association, the most extreme sanction the doctor faces is

revocation of membership in the association.® Such a sanction would have

no effect on a doctor®"s ability to practi
The agencies that do have disciplinary authority over physicians are the

state medical boards, which award licenses to practice medicine.®” Were a

particul ar stat e” s — ane ehforcea- the AMA r d to ado

guidelines as its own ethical rules, one could fairly say that a doctor

participating in an execution in that state may be subject to disciplinary

action. Some state medical boards do adopt the AMA Guidelines in their

own state ethical rules.®® But the vast majority of state medical boards have

taken no position on the specific matter of participation in executions, and

few have ever actually considered disciplining a doctor for participating in

executions.® This is the case despite the fact that numerous doctors have

participated in hundreds of executions in various capacities over the past

three decades,” and as discussed in Part |1, anti-death penalty activists have

filed complaints against specific doctors with medical boards on several

occasions.”* The North Carolina Medical Board is the only known example

% See W. Noel Keyes, The Choice of Participation by Physicians in Capital
Punishment, 22 WHITTIER L. REV. 809, 810 (2001) (citing author"“s
associations and their positions on physician participation in executions).

% See Black & Sade, supranote59,at 2780 ( “Societies that have in
standards into their rules or bylaws have wide | a
member ship. " ).

% See Kevi n B. PlysicRrs iRésikt yPush for Execution Involvement,

AMNEWS, May 14, 2007, available at http://www.ama-
assn.org/ amednews/ 2007/ 05/ 14/ peledtdfDeBharti. ht m (quotin
of Trustees: “The AMA doesn“t have any enforcemen

the right and the responsibility to determine for themselves the acts that will have
c ons equ aen ase Ross"D) Silverman, Regulating Medical Practice in the Cyber
Age: Issues and Challenges for State Medical Boards, 26 AM. J.L. & MED. 255, 256-58
(discussing generally the power of the states and the role of licensing boards in regulating
medical practice).

®Kentucky"s statute, for example, provides that
subject to the | oss or suspension of his license
principles of medicale t hi ¢cs of t he Amer i cvaRev.BedANs. a l Associ at i
§ 311.597(4) (West 2009) . Ohio"s statute provide
board may “Ilimit, revoke, or suspend an individu:
anyprovisions of the code of ethics of the Americ
nati onal professional organi zationsobthat the boar

ANN. § 4731.22(B)(18) (West 2009).
% See Gawande, supranote 39,at1 2 23 ( “ [ $iciawvheve fackd challanges,

though none have |l ost their |licenses as yet.").
70 See text accompanying notes 137-164.
™ See text accompanying notes 204-233.
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of a state board expressing an interest in disciplining a doctor for
participating in an execution, and no doctor in that state has been
disciplined.” In fact, no doctor in the United States has ever actually been
disciplined by a medical board for participation in a lethal injection
execution.”

One reason the state medical boards do not pose a practical threat to
doctors who participate in executions is that medical boards typicall7y
address only allegations of illegal activity or inadequate patient care.”*
They do not ordinarily address alleged ethical transgressions, especially if
the doctor involved is following, or carrying out, state law.” For example,
when a group of doctors sued in California in 1996 for a declaration that
physicians who participated in executions should lose their licenses under
state law, the Court of Appeal found highly significant the fact that the state
penal code appeared to authorize physician participation in executions.’
“Surely,” the court reasoned, *
implicitly provided for physician involvement in executions, and
simultaneously subjected participating physicians to discipline or other
| egal sanctions from7engaging i

Even in the one state in which the medical board expressed a will to
consider disciplining participating doctors, t h e s t aemee Cowgt
intervened. When the North Carolina Medical Board issued a statement in

72 See Vu, supra note 44 (noting that the medical board in North Carolina is the only
board that has suggested a willingness to consider punishing doctors who participate in
executions); Kevin B N.C. @UurRaerrturns pan on doctor participation in
executions, AMNEews, May 18, 2009, available at http://www.ama-
assn.org/amednews/2009/05/18/prsc0518.htm ( “ Ther e i s no si gn
are considering a disciplinary policy

" See Gawande, supra note 39, at 1223; Lerman, supra note 58, at 1951. Professor
Eric Berger alludes to the theoretical possibility that a national certifying board, such as the
American Board of Anesthesiology, could revoke certification as a sanction for
participating in an execution. Berger, supra note 321 n.336. But as Berger explains, such
action is neither likely nor likely to have much practical effect. Id.

™ See Black & Sade, supra note 59, at 2780.

®Seeid. (“Transgressions of other kinds
trigger disciplinary proceedings. Executions are legal; therefore, in states that require the
presence of physicians at executions, licensing boards — established by state law and quasi-
legal—-ar e unlikely to take action against
M. LeGraw & Michael A. Grodin, Health Professionals and Lethal Injection Execution in
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2007 warning that doctors who f aci | it ate executions “ may
di sci pl i A wag sued bytthe Departnient of Corrections, which
claimed that the Medical Board was interfering with its ability to carry out
state law, which requires the presence of a physician during executions.’
Earlier this year, the North Carolina Supreme Court sided with the
Department of Corrections, noting that the state legislature had both written
the state“s death penalty I1®%Wuand had cr

“[t]o all ow [the Medi cal Boar d] t o di sc
participation would elevate the created Medical Board over the creator
General Assembly."”

Other states have preemptively protected doctors from any medical
board action by enacting various laws that are intended to trump any such
efforts. These | aws, generally referred
prevent medical boards from taking disciplinary action against medical
providers who opt to participate in executions.®* In practice, these laws
immunize doctors from licensing challenges.®® Illinois was among the first
states to adopt such a provision; it did so in response to a 1994 complaint
requesting that the Illinois Medical Board discipline doctors willing to
participate in the execution of John Wayne Gacy.’* Other states soon
followed suit.%® In addition, at least eight states have adopted

8 North Carolina Dept. of Corr. v. North Carolina Medical Bd., 675 S.E.2d. 641, 644-
45 (N.C. 2009).

1d. at 643-44.

%1d. at 651.

8 4. I nterestingly, the court®"“s rafjidresi si on establ
more than mere presence on the part of the physician during a lethal injection execution.
Id. (“[T] he Gener al Assembly has specifically
participationi n t he execution process.”) (emphasis a
of 36 death penalty statutes either require or permit some form of physician participation
during executions. See text accompanying note .

8 See Nadia N. Sawicki, Doctors, Discipline, and the Death Penalty: Professional
Implications of Safe Harbor Statutes, 27 YALE L. & PoL'y Rev. 107, 130 (2008)
(describing “grbantswelllegosl aafon and | i i gation
2006); Berger, supra note 17, at 52 (“Even if state statutory |
ethics" rules regarding ,professional conduct, " a
physician partici pati on i n executions must trump more gen
omitted).

8 See Sawicki, supra note 73, at 129 (noting that at least nine states prohibit state
medical boards from taking disciplinary action on grounds of participation in lethal
injection).

8 Sawicki, supra note 73, at 124-25; see also Editorial, Execution: Punishment or
Murder?: Physicians Are Healers, Not Killers, CHICAGO SUN-TIMES, May 27, 1995
(di scussing the passage of |1l inoiutwnshsaw that “def
not being the practice of medicine,” and “grantec
execution team from standards of professional con.

8 For example, Arkansas passed similar legislation despite the fact thatthereh ad “ no't

enyv
dded)

t ”
t

-
C
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“exclusionary” st at ut e snjectiomshdo cndt
constitute the practice of medicine, thus insulating doctors who participate
in executions from medical board sanctions.?® Finally, many states have

provi de

various “shield” | aws and policies

doctors who do participate in executions---which effectively protect such
doctors against any licensing challenges by third parties.®’

All of these statutory protections take place against a backdrop in
which, for the reasons discussed above, no participating physician should
reasonably fear professional discipline.®® Yet the States are not taking any

chances. I n order to guarantee

injections, States continue to go to great lengths to protect them from
possible disciplinary actions® and public scrutiny.*

yetbeenreport ed ef forts in Arkansas to instigate

Sawicki, supra note 73, at 126. Arkansas" stat utcerendeteat e s

with any execution . . . by any licensed health care professional . . . shall not be cause for
any disciplinary or corrective measures by any board or commission created by the state or
gover ned bARK €dDaANe §17-80v108(a) and (b) (West 2009)

% See Denno, Lethal Injection Quandary, supra note 20, at 89 & n.263 (listing states);

Lerman, supranote 58, at 1951 (“The chief obstacle to

against physician participation in lethal injection is the enactment of legislation providing

that participation in lethal injection does not constitutethepract i ce of medi ci ne.
provides

¥ The Il linois statute, for exampl e,
information contained in records that would identify those persons shall remain
confidential, shall not be subject to disclosure, and shall not be admissible as evidence or
be discoverable in any action of any kind in any court or before any tribunal, board,
agency, 0 125 lip..eCongP.0SMAT. "ANN. 5/119-5(e) (West 2009). Arizona law
mandat es idertitg of exécytiangrsharel other persons who participate or perform
ancillary functions in an execution and any information contained in records that would

identify those persons i s confrizdRew BTiaTa | and

ANN. § 13- 704(D) (2009). In Montana, “ [ t iflehtiey of the executioner must remain
anonymous. Facts pertaining to the selection and training of the executioner must remain
conf i deant Comd ANN. § 46H19-103(5) (2009). See also John D. Bessler, Death
in the Dark: Midnight Executions in America 2 5 (1997) (“The
sometimes kept secret at early American executions was the executioner's identity. At some
executions, professional executioners wore disguises or hideous masks or had their faces
bl ackened lark, State.Will) Keep BlazksHoosleg Ex€Zutioner, MIAMI
HERALD, Feb. 16, 2000, at 7B (noting that executioners arrived at Florida State Prison
already wearing a black hood with eye slits).

8 See Sawicki, supra note 73, at 153 ( “ Gi ven how i n fessfelqu.ent

disciplinary inquiries have been, it would be difficult . . . to argue in good faith that
medi cal providers" [participation in
di scipline.”).

% For example, Missouri recently passed a statute that not only created a safe harbor
provision but also provided execution team members with coverage under the state legal
expense fund in the event they faced legal challenges to their participation in an execution.

See Mo. ANN. STAT. § 546.720(4) ( We s t 2009) (“1rf a member

licensed by a board or department, the licensing board or department shall not censure,
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The above discussion demonstrates that, although it is common
shorthand,™ it is not true that the ethical guidelines of the AMA — or those
of any other medical association —“ pr ohi bi t” physician part
lethal injection executions. At most, it is accurate to state that the leading
medical associations urge their members, in emphatic terms, not to
participate in executions. Whether an individual medical professional
chooses to do so, in most instances remains a matter of personal choice.*
Most doctors who are vocal opponents of physician participation are
also vocal opponents of the death penalty,”® which suggests that a primary

reprimand, suspend, revoke, or take any other disciplinary action against the person's
license because of his or her participation in a lawful execution. All members of the
execution team are entitled to coverage under the
recently amended its law to designate lethal injection as its method of execution, and the
legislature took the opportunity also to statutorily protect physician participation in
executions through several safe harbor provisions. See [cite to final law signed by Gov.];
Legis. 36, 2009 Leg., 101st Sess. (Neb. 2009), Introducer's Statement of Intent LB 36 ( LB
36 would also provide members of the execution team protections from disciplinary actions
by a licensing board as well as a level of confidentiality, unless extraordinary good cause is
shown t o see alsodaulrHamniel) Both Sides Speak Out On Death Penalty,
OMAHA WORLD-HERALD, January 30, 2009 ( r eporting that when “a doct
anesthesiologist questioned whether competent people can be found to properly administer
the lethal injection because, they said, it violates medical ethics to be involved in

executions,” one senator responded “that nur ses
been used in other states to administer the injections and that his bill prevents a medical
|l icensing board from disciplining anyone involved

% See Tina Hesman, Executioners Need Identity Shielded, State Says, ST. Louls POST-
DISPATCH, May 22, 2007, at D4 (describing effort in Missouri to pass law creating civil
penalties for anyone who discloses identities of those involved in executions); Chris Tisch,
Ethics Clash With Justice in Executions, ST. PETERSBURG TIMES, Dec. 28, 2006, at 1A
(describing purple medical scrubs and blue mask that shield the identity of participating
physicians in Florida executions).
%! See, e.g., text accompanying notes 46-47.
% | acknowledge that where a state medical board has adopted the AMA guidelines as
the state"s et toildciatheoryche disiplinedafor gadicipating in an
execution. And I am not making any normative argument about what doctors should do.
In most states, doctors can perform executions legally, and with no threat of professional
sanction. But in those few states where the law is unclear, it is accurate to say that doctors
face a theoretical threat of discipline. The point here is that the threat is de minimis, and, as
an empirical matter, there is no evidence that th
find doctors, and ample evidence to the contrary.
% See, e.g., Groner, Stain, supra note 45, at 1028 (“The r\bhzi s used t he
medicine to justify killing, and they corrupted doctors and, ultimately, an entire nation.
Capital punishment in the United States now depends solely on the same medical charade.
Without the respectability that lethal injection provides, capital punishment in the United
States would probabl ysumanates7e, . "a)t; 3L8e5Gr(a'w e& hGrlo dinn,e c
execution is a violation of medical ethics because it utilizes medical skills and knowledge
to give judicial homicide the appearance of painless clinical competence and humanity,
which is turn has insulated such executions from constitutional scrutiny and public
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reason some doctors refuse to participate is because they choose not to be a

part of, or perpetuate, a process with which they have profound moral

disagreement. Individualdoct or s* mor al qual ms with the
ultimately prove to be a much greater barrier to their participation in lethal

injections than the non-binding ethical guidelines of various medical

associations. In any event, contrary to the position taken by the States and

their allies, doctors can, for the most part, legally ignore those guidelines

and allow their own moral and ethical compasses to guide them.**

2. Ethical guidelines have not precluded participation of other medical
professionals

attack. ") ; Teresa A. Z iPmsiciarr ParticigatioD & \Léthdl A . Lubar sky
Injection Executions, 20 CURRENT OPINION ANAESTHESIOLOGY 147, 150 (2007) ( “ [ M] any
prominent [medical] organizations and professional journals have publicly called upon
physicians, scientists and medical professions to refuse to participate in executions, hoping
to brlng about the end of the death penaltybyi nacti on. " ) .
% | emphasize that my point here is that there is no practical legal impediment to the

violation of, for example, the AMA"s ethical guid
States™ repeated equation oaf mangatec hl fujyjui del i nes wi
acknowl edge, however, that any profession®s view

guidelines is not necessarily constrained by the law. There are good reasons to question or

criticize, for example, the North Carolina Supreme Cour t s rul i ng that the stat
board is not the final arbiter of medical ethics in North Carolina, see text accompanying

note 80, and many, particularly in the medical community, have already done so. For

example, the President of the AMA was imme di ately “troubled by the Nor
Supreme Court*"s apparent view that it, and not th
precepts for physi OF es 11 g, NeeagshGhLleswab i na ; "

derHorst, Doct or s ovthewsite, THE NElvd & OBSERVER, May 5, 2009, available

at  http://www.newsobserver.com/opinion/columns/story/1513424.html  (criticizing the

North Carolina Supreme Court for interpreting st
language . . . beyond what the words stated and beyond what any physician would consider

et hical b e h a v iBxecutibn) ryling Dvay mog enddrhpasse, NEWS & RECORD,

May 6, 2009, available at http://mwww.news-
record.com/content/2009/05/05/article/doug_clark_execution_ruling_may_not_end_impass

e( “Who should decide what confirms to medical et h
organi zations? Surely not the courts nor any <co
di scussion of courts” i nc o padicularty énrthie deathe f er ence t o
penalty context, see generally Lerman, supra note __. In any event, it cannot be disputed

that some (but not all) doctors see their profession®s ethical standards as binding -- not
because they are legally or even professionally enforceable, but because those doctors take
their moral cues from their profession“s ethical statements. Nor can it be disputed that
some doctors (particularly in the academic setting) would face ostracization from
colleagues were their participation in executions made public. My point in this section is to
demonstrate, however, that it is not true that the existence of ethical guidelines condemning
physician participation presents an insurmountable (or even daunting) barrier to such
participation by willing doctors.
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Not only are the ethical guidelines adopted by the AMA and similar
associations not binding on doctors, ethical guidelines adopted by other
medical professional organizations have done little to prevent their own
members from participating in executions. A look at the practices of other
medical professionals such as nurses and emergency medical technicians
(EMTSs) reveals that most are subject to ethical guidelines every bit as
explicitasthe A MA“s guidelines. Yet,
to reviewing courts, these medical professionals routinely participate in
executions.”

The medical associations that govern medical professionals other than
doctors also spurn the participation of their members in lethal injection
executions. In 1994, the American Nurses Association (ANA) issued a
position statement condemning the participation of nurses in executions:

“The ANA is strongly opposed to

means . . .. Nurses should . . . not take part in assessment, supervision or
monitoring of the procedure or the prisoner; procuring, prescribing or
preparing medications or solutions; inserting the intravenous catheter;
injecting the lethal solution; and attending or witnessing the execution as a
nur$e.”

Two years later, the ANA joined the AMA and the American Public
Health Association in issuing a joint press release reiterating the opposition
of all three professional associations to the participation of medical
personnel in executions.””  The press release claimed that, because the
associations® ethical codes ar e
executions *
| aw.Ilt'wentontour ge t hat professional

In 2006, the National Association of Emergency Medical Technicians

( NAEMT) adopted a position statement

in capital punishment by EMTSs, paramedics, or other emergency medical
professionals.'® The NAEMT statement, the language of which appears to

% See text accompanying notes 92-95.

as

a l

i's a serious violation
soci
action on those members® who partici

t

he

f orm

of

% Am. Nurses Ass'n, Revised Position Statement, Nur ses 6 Participati on

Punishment (1994) (on file with author).

Joint Press Rel e Rrofassjonal/Sonicties Dgpabe HealthsCare n .

Professionals Participation in Capital Punishment, September 13, 1996 (on file with
author).

% |1d. As discussed in Part 1.A.1, state law generally protects medical professionals
fromgg,anctions for participation in executions.

Id.

1% National Association of Emergency Medical Technicians, Position Statement on
EMT and Paramedic Participation in Capital Punishment (June 9, 2006) (on file with
author).
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be borrowed from the ANA, urges its membe
participation, by wbablytemumeeates thengmaen s ” and sp
discouraged acts as the ANA.*™

Despite these ethical guidelines, state after state has touted the
participation of other medical professionals — nurses, emergency medical
technicians (EMTSs), paramedics, etc. — as evidence of the care they take in
the execution of their lethal injection procedures. For example, lawyers
defending the State of Tennessee“"s | ethal
for the Sixth Circuit that “Tennessee cu
have nineteen and fourteen years of professional experience, respectively,
and who have daily experience establishing IV catheters, often under
di fficult i ramyersmfert Qklahoma snd Delaware have
made similar arguments, noting the participation of EMTs and paramedics,
in an effort to convince courts that their protocols passed constitutional
muster.’% And lawyers for the state of Georgia recently argued to the
Eleventh Circuit that the state“s | ethal
safe than in other states, because licensed nurses (and not merely EMTS)
were responsible for some of the key execution roles.”®™ “ 1t is undi sputed,
the | awyers wrote, “that two | icensed nul
clinical settings, set up the Vs in condemned inmatesin  Ge o' gi a. ”

This apparent inconsistency deserves exploration. After all, EMTs" and
nurses* f or mal et hi cal constraints appear to
those of doctors.'®® In order to participate in executions, individual EMTs
and nurses must decide that they are willing to do so despite the ethical

101 Id.

192 Final Brief of the Defendants-Appellants at 15, Harbison v. Little, No. 07-6225 (6th
Cir. Oct. 8, 2008).

13 See, eg, Defendant * s Response to Memor andum and N
Proceedings at 5, Taylor v. Jones, No. 5:05CVv00825 (W.D. Okla. Sept. 3, 2008) (noting

t hat “[t]he Okl ahoma protocolP, oahsimilarhpr ovi des t hat
qualifiedind i vi dual will yDefréeandearet sl"V Opnesreirntg oBir'i ef i n
Their Motion for Summary Judgment at 16-17 n.3, Jackson v. Danberg, No. 1:06CV00300

(D. Del . Dec. 19, 2008) (“Del aware"s protocol, pr
members of the IV team be Certified Medical Assistants, Phlebotomists, Emergency

Medi cal Technicians, Paramedi cs, or Military Corp:

104 See Brief on Behalf of Defendants/Apelles at 15, Alderman v. Donald et al., 293
Fed.Appx. 693 (11th Cir. 2008) (No. 08-12550)).

4. at 19.

196 Some may suggest that the ethical guidelines of doctors carry more weight than
those of EMTs and nurses, and that the guidelines of the AMA cannot be fairly compared
to those of say, the NAEMT — even if the language of the ethical precepts is essentially the
same. But to entertain this suggestion is to assume that doctors are more professional than
EMTs, nurses, and other health care practitioners. | have not seen any evidence to support
this assumption, and am aware of no empirical studies demonstrating that doctors take their
ethical responsibilities more seriously than nurses or EMTS.
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positions of their professional organizations. The States have knowingly
chosen a method of execution, however, that presupposes that some medical
personnel will be willing to participate despite the ethical concerns. After

all, every lethal injection execution depends on the active participation of, at

the very least, an EMT who knows how to place an intravenous (1V) line;
without an 1V, there is no execution.’®” And even if medical personnel were

to train laypeople to place IVs, that too would violate the medical
associati ons " despite tiisasdry regl athicdl eohundrura s .
created by -orderechoises, evéryessdle stdtel thatspérforms
lethal injection has successfully obtained the services of medical personnel
willing to violate theée% dtisplsosafeé¢ossi on“s et
assume that these ethical concerns have not deterred states from choosing
lethal injection as a method of execution in the first place, as every death
penalty state has chosen lethal injection as a method of execution.!*

Nevertheless, when lawyers representing death row inmates challenge
their lethal injection procedures, States typically have two reactions: (1)
they point to their existing medical personnel to defend the procedures,***
meaning that implicitly they are willing to commit to having the existing
personnel there; and (2) they claim that because of medical ethics they
could not possibly find anyone with higher qualifications than the people
they already have.'?

Courts have accepted this internally inconsistent and disingenuous
argument uncritically: on one hand, they have assumed that all non-doctors
can and will participate and have relied on that participation in upholding
existing lethal injection procedures;**® and on the other hand they have
assumed that existing procedures must be constitutional in part because

7 See Mark Heath, Commentary, Revisiting Physician Involvement in Capital
Punishment: Medical and Nonmedical Aspects of Lethal Injection, 83 MAYO CLIN. PROC.
113, 115 (2008) (describing necessity of intravenous access to a successful lethal injection
execution).

198 See Code of EthicsE-2 . 06 ( Am. Me ddescritAng & tnathical, ner0 )
alia, “rendering of t echnduwtailonddvdarcde “‘reegrs Wlitnign ga nwi
supervising | ethal injection personnel ") .

%91t is indisputable that ethics have been no bar to performing lethal injection
executions around the country, as there have been an average of 36 lethal injection
executions every year for the past 27 years. See Death Penalty Information Center,
Searchable Execution Database, available at http://deathpenaltyinfo.org/executions (last
visited March 5, 2009).

110 See Death Penalty Information Center, Facts about the Death Penalty, at 4,
available at http://www.deathpenaltyinfo.org/documents/FactSheet.pdf.

111 See text accompanying notes 92-95.

112 See text accompanying notes 29-33.

113 See text accompanying notes 104-109.
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there is no possible remedy that involves more qualified personnel.***

Justi ce Al iBazeis asprine exanple. iJustine Alitonjoined
Chi ef Justice Rober t svluatgl lthe Keatickyt y opi ni on
record after announcing the Eighth Amendment standard governing lethal
injection claims™ I n concluding that Keéntucky"s |
constitutional muster, the plurality made much of the fact that Kentucky
employs medical professionals at various stages of the execution process:

“ T hmest significant o f [ Kentucky"s safeguards] is t|
requirement that members of the IV team must have at least one year of

professional experience as a certified medical assistant, phlebotomist, EMT,

paramedic, or Military corpsman.”

In his concurrence, Justice Alito acknc
general anesthetics are administered to surgical patients in this country, and
if the medical professionals who participate in these surgeries also
participated in the anesthetization of prisoners facing execution by lethal
injection, the ri sk ' Howpveriusticchbtas | d be mi ni
wrote separately to e mphasi ze that, “I'pl] rominent am
constraints that must be taken into account in considering the feasibility and
availability of any suggested modification of a lethal injection protocol are
the ethical restrictions applicable to medical prof e s s i & duatiteAlitd
went on to detail those ethical restrictions, and even quoted the position
statement of the NAEMT, which, as noted ¢
medi cal technicians and paramedics shoul d
that the ANA condemns.**

Justice Al Bateet'lIsatst@enrcteuc kny "@meoise of an E
the most significant safeguardsi n t he Court “s a@uwnstituti on
that the NAEMT®"s strong condemnation of
doubt the practicality of any remedy that requires participation of medical
personnel — is emblematic of, and reflects, the inconsistent position that
States have taken in their defense of lethal injection.

The real question courts should be asking, faced with this inconsistency
on the part of States, is whether there any reason to think that doctors as a
group are different from EMTs and nurses, who participate in lethal
injections dozens of times each year, and whose efforts do in fact contribute
to the reliability of the procedure? The next two sections of this Article
establish that, in fact, doctors are willing to, and do, participate in

114 See text accompanying notes 9-10.

115 See Baze v. Rees, 128 S.Ct. 1520, 1532-37 (2008).
11814, at 1533 (emphasis added).

171d. at 1539 (Alito, J., concurring).

118 Id

1914, at 1540.
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executions, which suggests there is no practical difference in this respect

between doctors, on one hand, and nurses and EMTSs on the other. If Justice

Alito and his colleagues in Baze considered the use of EMTs to be critical

safeguards in a | ethal i njection procedur
guidelines should preclude doctors from providing an even greater degree

of safety and reliability.

B. Doctors Will Participate in Lethal Injection Executions

Doctors can legally participate in lethal injection executions without
fear of professional discipline. Undeniably, many nevertheless do not want
to participate. But there is a relatively silent minority who are willing to
participate in executions. We know that this is the case from the only
survey ever done on the issue, as well as from anecdotal accounts of doctors
who do in fact participate in executions.

In 2001, researchers surveyed physicians across the United States to
explore their willingness to participate in various aspects of execution by
lethal injection.® Theso-cal | ed “ Farber study” asked do
they would be to perform one of eight actions discouraged by t he AMA" s
ethical guidelines.*® Results showed that 41% of respondents were willing
to perform at | east one of the AMA®"s di s
willing to perform at least five.**> Nineteen percent of respondents reported
a willingness to administer the lethal drugs during an execution.'?

The Farber study is the only one of its kind, and is widely cited for the
proposition that, at | east in theory, doc
guidelines on physician participation in executions.*** An acknowledged
limitation to the study is that it does not, of course, assess whether doctors

who report a willingness t o participate
120 see Neil Farber etal, Physici ansé Wi llingness to Participe

Lethal Injection for Capital Punishment, 135 ANNALS OF INTERNAL MED. 884, 884-890

(2001).

' See id. at 884.
122 See id. at 886.
123 See id. The study followed a previous study by the same group of researchers that
sought only to assess physicians"” SaNeilitudes about
Farber et al., Physi ci ansé Attitudes About l nvol vement i n
Punishment, 160 Arch Intern Med. 2912 (2000). The earlier study found that 80% of
physicians surveyed believed that it was acceptable for doctors to perform at least one
actionthatisc ondemned by the AMA®"s ethical guidelines.
124 see, e.g., Clark, supra note 78, at 98 (discussing Farber study); Zimmers &
Lubarsky, supra note 84, at 147 (same); Liptak, supra note 40, at A16 (same); Alan
Johnson, Capital Punishment; Oath Bans Any Role by Doctors, Foe Says, COLUMBUS
DISPATCH, January 13, 2003, at 1A (same).



26 The Truth about Physician Participation in Lethal Injection Executions  [2009

perform the actions as® Nevathelesds, in thei
individual doctors, as well, have explained why they would be willing to
participate in lethal injection executions. Some have even expressed an
obligation on the part of physicians to participate in order to ensure that the
execution does not result in unnecessary pain or suffering.
For example, Dr. David Waisel, an anesthesiologist a t Chil dren®s
Hospital in Boston, recently argued in a prominent Mayo Clinic journal that
organized medicine has an obligation to permit physician participation in
executions “t o ttohee nesxutreen td® PpeWwesds scae ayt h . ”
rejects the common arguments against physician participation as slippery-
slope arguments that have little basis in reality."?” For example, Dr. Waisel
finds no evidence to support the arguments that physicians who participate
in executions will lack the ability to act with compassion or independence
in their normal practice, or that the public trust in the medical profession
will be lost as a result.’®® In the end, it is the capacity of the three-drug
lethal injection procedure to inflict great suffering on the condemned that
has convinced Dr. Waisel that physician participation in the process is

r

necessary. Forbidding physician partici

chances of a botched execution. It seems cruel to permit capital punishment
but not to permit participation of those who are capable of performing it
human€l y."”

Dr. Atul Gawande, a Harvard medical school professor who is himself
opposed to physician participation in lethal injections, recently interviewed
several doctors regarding their decision to participate in executions.*®

Published in the New England Journal of Medicine, Dr . Gawande®"s acco

provides a rare view into the motivations of doctors who actually conduct
executions in the United States. One doctor, anonymously referred to as
“Dr . A,” originally agreed to assist in
that his role would be limited to cardiac monitoring.** Soon, though, his
participation increased by virtue of his presence on the scene, and he began
placing 1V lines in the men who were set to die and assisting whenever

something went wrong during an execution.*> Anot her doctor , “Dr .

worried about being exgosed publicly as an executioner, but had no moral
qualms about his role.®* “ |t hatiif hhid totface someone I loved being

125 Farber, supra note 110, at 887.
126 \Waisel, supra note 21,at 1073.
12" See id. at 1077-78.

128 See id.

291d. at 1079.

130 See Gawande, supra note 39.
31 See id. at 1224.

132 See id. at 1225.

133 See id. at 1226.
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put to death,” Dr . C commented, “ wo ul

injection, and | would want*® to know that
One of the interviewed doctors chose not to remain anonymous. Dr.

Carlo Musso, who assists with executions in Georgia, told Dr. Gawande

that he participates in spite of the AMA guidelines because he feels an

obligation not to abandon inmates in their final moments.** As Dr. Musso

explained, “ -pf-Tif¢ ibsue,sjust iasswithaamy oteentelminal

disease. It just happens that it involves a legal process instead of a medical

process. [A death penalty] patient is no different from a patient dying of

cancer—ex cept his can®er is a court order.
Another prominent, and oft-cited, defense of physician participation in

lethal injection execution is that offered by Dr. Kenneth Baum, who argues

that under the patient-centered conception of medical ethics, physicians are

obligated to participate in lethal injections.**” Dr. Baum echoes Dr.

Musso"s analogy to a dying cancer patient

are, for all practical purposes, terminally ill patients, albeit under a

nontraditional definition of t*he term, ar
In fact, Dr. Baum notes that doctors generally are thought to have a duty to
mini mize suffering when a patient I's dyi

individuals [condemned inmates] in their most vulnerable hour would be
antithetical to the ben®fliischedottori deal s of
who turns his or her back on a dying inmate, and refuses to do what he or

she can to relieve suffering, “who truly
prof e%¥’s Oroas andther doctor put it in a response letter to Dr.

Gawande" sthe partitipatorl of physi€ians seems more humane

than delegating the deed to prison wardens, for by condoning the

participation of untrained people who could inflict needless suffering that

we physicians might have prevented, we are just as responsible as if we had

inflicted the "uffering ourselves."”

134 Id
135 Id

136 Id

37 See Kenneth Baum, "To Comfort Always": Physician Participation in Executions, 5
N.Y.U. J. LEGIS. & PuB. PoL'y 47 (2001).

¥ 1d. at 61.

9 1d. at 62.

140 |d

1 Dr. Bruce E. Ellerin, Response Letter in New England Journal of Medicine, July 6,
2006, available at http://content.nejm.org/cgi/content/full/355/1/99. It is worth mentioning,
but beyond the scope of this Article to fully explore, that empirical studies have
consistently established the willingness of doctors in a variety of settings to engage in
physician-a s si st ed suicide, euthanasia, ofewhat are som
e.g., Diane E. Meier, et al., A National Survey of Physician-Assisted Suicide and
Euthanasia in the United States, 338 N.E.J.M. 1193 (1998) (reporting that 11% of surveyed
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In short, anecdotal evidence supports the results of the Farber study, at
least with respect to the theoretical willingness of doctors to participate in
executions. In 2003, two years after publication of the Farber study, an
Ohio newspaper reported the activism of Dr. Jonathan Groner in opposition

to physician participation in executions.* “ [ F] or t he most part, ”
not ed, “Groner®"s is a voice in the wilde
comestodoct ors® partici“ aheirepont notechthee x ecut i ons

policy of the AMA and other medical groups, but concluded that

“professionals tend to | ook the

d u t*y . It is true that the position of the AMA and other medical
associations has received more publicity in recent years,** but there is little

reason to believe that the resul

if conducted today.**® In fact, as Farber and his co-authors noted, although
only 3% of respondents in the survey (taken in 1998) were aware of the

ts

ot her W ¢

of

Far

AMA guidelines on the subject, “AMA membe

with a willingness to performmore AMA-d i sal | owé&d acti
C. Doctors Do Participate in Lethal Injection Executions

Perhaps the easiest refutation of the argument that doctors cannot
participate in lethal injection executions (or that they are not willing to) is
that doctors routinely are involved in such executions, and have been since
States first started using lethal injection almost three decades ago. In fact,

physicians would, under certain circumstances, prescribe medication that would hasten a
patient"s death and t hat. Shoh ppactiees arelolavioudlyo
quite controversial and, like the participation of doctors in executions, the subject of much
debate. But the fact that doctors do in some circumstances hasten the death of their
patients complicates the unequivocal position of doctors such as Charles van der Horst,

S

(0]

ons.

f

whom | quoted in the I ntroducti onSeeauwprasayi ng

note _ . For a thoughtful discussion of these issues in the context of palliative care, see
Roger S. Magnusson, The Devil 6 s  C h -@hinking Law, Bthics, and Symptom Relief in
Palliative Care, Race and Ethnicity (Fall 2006), at 559. My point in raising the issue here
is to suggest that further evidence may exist to support the proposition that, the Hippocratic
Oath notwithstanding, doctors are not monolithically opposed to ensuring that some people
who are going to die anyway do so painlessly and with dignity.

142 See Johnson, supra note 114.

143 Id.

144 |d

145 See text accompanying notes 205-220.

148 As one prominent opponent of physician participation noted in a blog post in 2007,
“[ I ety eabydo find physician or nurse anesthetists quite willing to kill prisoners for
t he state.” Posting of Dr .
http://www.lists.opn.org/pipermail/right-to-die_lists.opn.org/2007-April/002175.html
(April 27, 2007, 10:37 PDT).

Y7 Farber, supra note 110, at 887 (emphasis added).

Lawrence

t hat

Eghb
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doctors have played a key role in the implementation of capital punishment
since the eighteenth century, when Dr. Joseph Guillotine developed the
machine that bore his name.'*® Professor Deborah Denno, the leading
expert on the history of lethal injection, has exhaustively detailed the
origins of this method of execution.”® As she reports, it was a doctor who
developed the procedure that States currently use.**® And doctors continue
to play an active role —a role specificallycover ed by t he
—in executions in virtually every state.™

Fifteen years ago, several physician and human rights organizations
released a report entitled Breach of Trust, which sought to expose the extent
of physician participation in American executions.”®® The report was a
thorough study of state-by-state practices, and it revealed not only that state

AMA" s gui

|l aw frequently mandated physician involyv

physicians are often directPyThei
advocacy organizations that published Breach of Trust were sharply critical

nvol ved [

of the practices they had discovered, ar
medi cal profession “is shattered when me:

state eXecutions.

Denno provided an update on the Breach of Trust report in 2007.*° She
reported that there is no reason to believe that physician participation in
| et hal Il njection executions has
majority of states, the existence of statutory language concerning medical
personnel indicates that medical association guidelines and the [Breach of
Trust] report have had minimal impact. In general, states — either ignorant
of or with disregard for ethical guidelines — include physicians in their
l et hal i nj &% Indeed, of the 37 statesithatecsrrently employ
the death penalty, 35 explicitly allow physician participation and 17 require
it in some form.™  Only Kentucky and lllinois forbid physician
participation during executions.'*®

148 See Baum, supranote 127, at 53 (“[ T] he medical
storied history of involvement in both the evolution and implementation of capital
puni shment . ") .

149 See Denno, Lethal Injection Quandary, supra note 20, at 64-75.

150 See id. at 84 (describing origins of lethal injection procedure).

! See id. at 84-88.

152 Am. Coll. of Physicians et. al., Breach of Trust: Physician Participation in
Executions in the United States, at 9-10 (1994) [hereinafter Breach of Trust].

134, at 3.

154 |d

iz Denno, Lethal Injection Quandary, supra note 20, at 88.

Id.

57 Gawande, supra note 39, at 1223.

158 |_erman, supra note 58, at 1950. Even States that appear to limit the participation of
physicians do not in fact do so. LeGraw and Grodin provide the example of Louisiana, the

decr eas e

establishme
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It is impossible to report a full accounting of the extent of physician
participation in lethal injection executions, because of the very laws
discussed earlier that shield the identities of doctors and restrict public
access to lethal injection protocols.’®® As a result of these laws, it is very
likely that doctors participate in executions to a far greater extent than we
currently know.*®® However, in addition to the anonymous doctors that Dr.
Gawande interviewed in 2006,"°" recent litigation challenging lethal
injection has illuminated the extent of physician participation in certain
states. ™

One very high-profile example of physician participation was revealed
in the Taylor litigation in Missouri.’®® In that case, discovery revealed that
Dr. Alan Doerhoff, a surgeon, was responsible for virtually every aspect of
executions in Missouri, from the development of the unwritten protocol to
the carrying out of the executions themselves.’® The case received a great
deal of national attention when the apparent incompetence of Dr. Doerhoff
came to light, and when the St. Louis Post-Dispatch revealed his identity.'®®
But the scandalous nature of Dr. Doerhoff* s | ack of qualificatio
role of executioner obscured another point: Missouri had for years been
relying on a doctor to perform its executions. And that is not all; it has
since been revealed that this same doctor has participated in executions for
the federal government,'®® Arizona,*®” and Connecticut.'®®

governing statute of which does not
an execution. LeGraw & Grodin, supra note 70, at 414 (citing LA. REV. STAT. ANN. §
15:569 (West 2001)). The governing regulations, however, list a doctor as one of the four
witnesses required to be in the execution room during the execution. Id. at 414-15 (citing
Breach of Trust, supra note 141, at 57).

159 See Black & Sade, supranote59, at 2780 (“Other physicians hav
assisted in executions, but state laws and policies have hidden their identities from public

compel any

view. ") .

180 Groner, Hippocratic Paradox, supra note 57, at 910 (“Although infor ma
execution team members is often kept secret, it is likely that doctors participate to some
extent in almost every state.”).

161 See Gawande, supra note 39, at 1223-28.
162 Denno, Lethal Injection Quandary, supranote 20,at8 2 ( “ Recent revel ations
that the extent of physician participation in exe:
163 See, e.g., Taylor v. Crawford, 487 F.3d 1072 (8th Cir. 2007).
164 See Ty Alper, Lethal Incompetence: Lethal Injection Litigation is Exposing More
Than Torturous Executions, THE CHAMPION (Sept./Oct. 2006), at 42 (describing revelation
about “ Dr . D abethdl Incoppbtcace]lei naft er
1% See id.
186 Henry Weinstein, Doctor Barred by State Helps in U.S. Executions, L.A. TIMES,
Nov. 15, 2007, available at http://articles.latimes.com/2007/nov/15/nation/na-johndoel5
(reporting that the doctor®"s role in federal exe
condemned inmates, monitor their levels of consciousness and sign death certificates).
187 Michael Kiefer, Doctor Banned From Executions in Mo. Now in Ariz., ARIZ.
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Other examples of doctors participating in ways that violat e t he AMA" s
guidelines continue to trickle out in the media and through litigation.*® In
Maryland, for example, the Baltimore Sun reported that nursing assistants
and paramedics conduct the executions, although a doctor is present, and
pronounces death, in violation of the AMA guidelines.'® In Florida, the St.
Petersburg Times reported that a doctor presiding over the apparently
botched execution of Angel Diaz made critical decisions during the
execution, including to skip one of the drugs as a second dose of the three-
drug formula was injected into the dying inmate.”* In Georgia, Dr.
Sanjeeva Rao supervised executions, and ordered the injection of additional

chemicals when he deemed necessary; during one execution, he inserted a
172

central line when nurses were unable to find a suitable vein. In

REPUBLIC, July 24, 2008, available at
http://www.azcentral.com/arizonarepublic/news/articles/2008/07/24/20080724deathpenalty

doc0724. ht ml (“A Missouri S ur gremotakingwdnton was banned
capital executions by | ethal injection in his hom

most recent execution.”).

1% Dickens et al. v. Brewer et al., No. CV07-1770-PHX-NVW (D. Ariz. July 1, 2009),
at 21 (noti ng [pationin Canmeatidutexedutiory. Opeamight guestion
why a state would continue to use Dr. Doerhoff after his incompetence had been exposed,
and one may even wonder whether only doctors as incompetent as he are willing to
participate in executions. 1 think the answer has more to do with the fact that Dr. Doerhoff
was a known quantity, and could be signed on to the execution team with minimal effort.
After all, the Director of the Arizona Department of Corrections, Dora B. Schriro, had
previously overseen executions as the Director of the Missouri Department of Corrections.
Id. In that capacity, she and Dr. Doerhoff participated together in more than a dozen
executions. Id. Although she was likely aware of the problems with Dr. Doerhoff that had
been exposed by the time she hired him to work on Arizona executions, she also knew him
personally, had worked with him, and apparently trusted her own judgment over that of the
federal court in Missouri that had banned him from participating in further executions in
that state. But it is unlikely that the decision to use Dr. Doerhoff had anything to do with

the availability of more dqualified doctors. Af t
state“s |l ethal i njection (tatecagreeddnattoaiss himn an unfl att
and has since found another willing doctor to participate. See Pl ai nt i f f s " Response t
Defendant s*® Statement of Fact s in Support of Th
Dickens et al. v. Brewer et al., No. CV07-1770-PHX-NVW (D. Ariz. Filed Feb. 12, 2009),
at11.

189 EN re difference between what these doctors are doing and what doctors need to be
doi ng. Need to check “Dr. Death” who testified t

waffled on whether he was a doctor or not); check whether it is public that Dr. Doerhoff
participated in Connecticut (Hartford courant?); doctor who testified in Evans that she was
no longer going to participate, but did; in VA, docs were trained to do central lines; in
Indiana, dr. stands in closet to observe; Arkansas, cut down; TX, docs have put in central
lines.

170 McMenamin, supra note 45, at 1C.

"1 Tisch, supra note 81, at 1A.

172 | iptak, supra note 40, at A16.
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Oklahoma, a licensed physician is present in the execution chamber

monitoring the inmate®"s | evel of consci o
deems app’ Ingaliforaia execution logs indicate that doctors
have bee n pr esent in each of the state"s ele
monitoring heart rate and respiration.'™ And, at least two doctors,
including regular State"s expert Dr . Mar |

Tennessee in the development of new lethal injection protocols, including
advising the State on how the drugs work and recommending specific
changes to the protocol.!”

* * *

The term “ Hi pplachbeeaused o expaa tha dilenmd
that doctors face with respect to participation in lethal injections.’’
Doctors are needed to ensure that the exe
professionals are ethically forbidden from participating in lethal injection
because their participation risks irreparable harm not only to the physician-
patient relationships but to the medical profession and even society as a
who e . ~

The problem with the concept of a Hippocratic paradox is that lethal
injection creates a paradox or dilemma only to the extent that physicians
agree that participation in lethal injection executions is ethically forbidden.
In fact, as evidenced by the doctors who express a willingness to participate
and the doctors who actually do participate, many doctors do not agree that
their participation is unethical, immoral, or damaging to the medical
profession, let alone society as a whole. So long as the law does not
prohibit their participation — and in fact, as noted, state law is quite to the
contrary — these doctors will continue to legally assist in lethal injection

""Defendant“s Response to Memorandum and Motion
Taylor v. Jones, No. 5:05CV00825 (W.D. Okla. Sept. 3, 2008).

174 Zimmers and Lubarsky, supra note 84, at 148-149.

> Harbison v. Little, 511 F. Supp.2d 872, 876 (M.D. Tenn. 2007). In other states,
doctors are used or will be used if incisions are necessary to gain venous access. See, e.g.,
Order, Nooner et al. v. Norris, No. 5:06CV00110 (E.D. Ark. Aug. 5, 2008) at 17 (noting
testimony of Arkansas official that only a “1licen
if it becomes necessary during an execution). As these examples make clear, doctors do
regularly participate in various ways in executions in this country. None of these
examples, however, involve doctors monitoring anesthetic depth sufficiently to ensure that
the person being executed does not experience the excruciating pain of the lethal drugs, and
it is this kind of participation that lawyers for death row inmates have been seeking. See
surpa note 32 and accompanying text.

1: See, e.g., Groner, Hippocratic Paradox, supra note 57, at 909.

Id.
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executions without violating their own ethics or morals.!™

1. PERPETUATION OF THE PHYSICIAN PARTICIPATION MYTHS

Given that doctors can, will, and do participate in lethal injections, why
do so many people, including judges, believe that they cannot, will not, and
do not? This Article demonstrates that there are at least two forces at work,
forces that happen to have opposite objectives but overlapping results.
First, lawyers for States, in an effort to avoid court-ordered improvements
to their lethal injection protocols, have explicitly argued — contrary to the
facts described in Part | — that doctors cannot participate in executions and
that any remedy requiring such participation is infeasible.  Second,
opponents of the death penalty have publicly decried physician participation
in executions, and, in many cases, have actively attempted to thwart such
participation. The States have taken advantage of the public perception,
generated in part by years of activism by abolitionists, that doctors cannot
participate in executions. Their aim has been both to continue fostering that
particular myth, and to suggest that lawyers for death row inmates are
disingenuous in their advocacy for physician participation.

A. The Role of State Attorneys

Lawyers defending lethal injection procedures on behalf of States have,
at times, grudgingly acknowledged that the ethical guidelines discussed in
Part | above are non-binding. But in their effort to convince courts that a
judicially-imposed remedy requiring participation would be unworkable,
they have routinely suggested to courts that, as a practical matter, it is

It is worth noting here that some pr omi
associations for not disciplining doctors who participate in the abuse and torture of
prisoners is reminiscent of the calls from death penalty abolitionists for state medical
boards to discipline doctors who participate in executions. See Steven H. Miles, Oath
Betrayed: America“s Torture Doctors
moving toward asserting a duty to record and report the abuse of prisoners, they are not

nent

doctor

(2008), at x

actingtoholdc | i ni ci ans accountable for participating or

the analogy here, but it is beyond the scope of this article to explore it fully. One
difference that 1 am inclined to view as critical is that there can be no doubt about the
current legality (and, indeed, general public acceptance) of American executions. Such is
not the case with the torture of detained prisoners. Doctors who are opposed to capital
punishment are free to reject entreaties to participate in executions. But those who do
participate are involved in a lawful exercise of state power. Armed Forced physicians,
psychologists and medics who participated in the abuse of prisoners detained in Iraq and
Afghanistan very likely violated both United States and international law by doing so; it
seems natural to me to suggest that the medical profession should be more concerned with
their actions than those of doctors who participate in lawful executions.
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prohibitively difficult for States to find willing doctors.*”® The argument of
the Missouri Attorney General, in a 2006 brief to the Eighth Circuit, is
typical:

The ethical standards of the AMA are not necessarily
binding on Mi ssouri *
decisive weight with that board in the event charges were
filed against a doctor who did participate in an execution.
Thus, a requirement that a doctor participate in executions
could effectively bar implementation of the death penalty in
Missouri.*®

The litigation position is clear: courts that impose physician participation do
so at the risk of ending the death penalty altogether.

Discussion of this litigation strategy does raise the question why the
States do not simply acquiesce to the demand for physician involvement in
an effort either to curtail litigation, ensure more humane executions, or
both. Any answer to that question would necessarily entail speculation on
my part, but it is worth noting that States have also been unwilling to
seriously consider adopting a one-drug, anesthetic-only lethal injection
procedure that many independent experts have suggested as a feasible
alternative to the current three-drug procedure.’®*  An anesthetic-only
protocol would also curtail litigation and ensure more humane executions,
but no State has yet decided to make the switch.'®2

There are some hypotheses to
to improved execution standards, and their willingness to perpetuate the
twin myths about physician participation. One is that the Departments of
Correction are institutionally unwilling to accede to any intervention in the
way they conduct their business unless literally forced to do so by the
courts. They and their attorneys may be concerned that any change or

1 See, e.g., Jeff Woods, Tennesseeds MagcNasHRIEE FCEND f

available at
http://blogs.nashvillescene.com/pitw/2009/02/tennessees_machinery_of _death.php (Feb. 2,

2009) (guoting Governor of Tennessee:
would come over and perforimeeaeguitsomases fby)y.

180 Brief of Appellants at 64, Taylor v. Crawford, No. 06-3651 (8th Cir. 2006)
[ her eiTaylarfAtpepre |l ant s* Brief”].

81 See Alper, Anesthetizing the Public Conscience, supra note _, at 831-32
(discussing unwillingness of states to change their procedures).

182 See Adam Liptak, States Hesitate to Lead Change on Executions, N.Y. TIMES, Jan.

3, 2008, at Al (raising the “question

execute condemned inmates are wedded to a cumbersome combination of three
chemical s”) .

S |l i cens

ng

boar

explain th

Death

“f the V
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of why al |
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improvements they agree to make will tie their hands later; once they
include physician monitoring of consciousness in their lethal injection
protocols, for example, the concern is that such monitoring will be become
the new Eighth Amendment standard. Such a ratcheting up of the standard
may be problematic, in their view, if they ever want to return to a less
rigorous form of monitoring — but it may also be problematic from the
perspective of other states who have not taken steps to improve their
protocols. The actions of some states could have the effect of increasing the
constitutional obligations of other states in a way that perhaps no individual
Department of Correction wants to be responsible for. A related hypothesis
is that the States are concerned that any voluntary improvement will be seen
as an implicit admission that the existing system was problematic or
unconstitutional, which may be untenable for either legal or public relations
purposes. A final possibility, of course, is that some State actors,
influenced by the myths discussed in this Article, are legitimately (but
unnecessarily) concerned that willing doctors will be hard to find.

In any event, the position that doctors cannot participate is a consistent
one for State attorneys defending the lethal injection status quo. Recent
events in Missouri are a prime example of the way in which States profess
an inability to find doctors as a way of strengthening this litigation position.

1. Missouri

In June 2006, federal district court judge Fernando J. Gaitan, Jr., after
hearing extensive evidence regarding problems with the administration of
l et hal i njection i n Mi ssouri, t
i nmates at an “unnecessary risk
pain and suffering when the e
ordered that the state take remedial action, including, among other things,
revising its protocol to include a requirement that a board certified
anesthesiologist participate in the process.'®*

The American Society of Anesthesiologists (ASA) reacted to Judge
Gai t an"™ s o0 radtaementbnypecifis condemmatgn of the order,
advising its membersto“ st eer cl ea¥” of executions.

Foll owing the ASA®"s st atespondedntd , | awyers
Judge Gaitan several weeks later with a revised protocol that it
acknowledged did not “completely i mpl emer
by t h e 8 C Amongt the” provisions the state rejected was the

o

-
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- > 5
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— <

183 Order at 13, Taylor v. Crawford, No. 2:05C\V04173 (W.D. Mo. June 26, 2006).

84 1d. at 14.

185 Guidry, supra note 6.

¥pDefendant Correctional Officials" Submission o
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requirement that a board certified anesthesiologist participate. The state®s
lawyers explained to the judge that their attempts to find willing
anesthesiologists had f ain ligketof thewhi ch was
AMA®"s guanmneélt hes ASA"s statement speci fi c:
not to assist the State™ n complying with

The state went on to suggest that its revised procedures should satisfy
the court, however, beoalbesdi ngnetiacphypeceE
nur s e, o r — ip tesponsifvi@ foriprsparihg the chemicals prior to
injection.’® Thus, without apparent irony, the state argued in one pleading
both that the AMA and ASA guidelines render anesthesiologist
participation unlikely and that the judge should rest assured that a physician
or other medical personnel will be involved. But what is most striking
about t he Sislowthe Sate mage stypcasentiwmtdts efforts to
find a willing anesthesiologist were futile.

Attached to the state®s pl eading was &
Mi ssouri s Depar (DOE@),mrsdnt too298 baard-aertifiedc t i on s
anesthesiologists in Missouri and neighboring states.’® The letter was a
“cold call”™ to t hegetintduohonithotire ®QCifr equest i ng
they were interested in participating in

You might have seen recent news reports that a federal judge
ordered the Missouri Department of Corrections to use the
services of a board-certified anesthesiologist when the
department executes a condemned prisoner by means of
lethal injection. . . . If you think you might be willing to
provide your services as an anesthesiologist during
executions, please contact me as soon as possible . . . .*®

According to the state, the letter was sent via first class mail on July 6,
2006, which was a Thursday.’® On July 14, 20086, the next Friday, the

Taylor v. Crawford, No. 2:05CVv04173 (W.D. Mo. July 14, 2006) [hereinafter Correctional
Oof ficials"®" Submission].

187 1d. at 5 (citing the AMA guidelines). In its pleadings in both the District Court and
the Eighth Circuit, the State referenced the ASAst at e ment as explanation for
alleged failure to recruit a willing anesthesiologist. SeeCor r ect i onal of ficials®" St
supra note 169, at 5 (notingt he AeSxAh'osrt ati on to anesthesiologists
Tayl?sr8 App el | a nstpsahote B66, at 83f(same).

Id.

189 See id. at 4 (referencing attachment).

MWCcorrectional Of supracnoteal69sat Ex. Bu [ hm iettersassuved |
potenti al executioners that although “there is n
“would be notified wtohandwouldbacdmpensateddorttese each execu
s er vild &he letter is attached as an appendix to this Article. See Appendix A.

Y'SeeCorrecti onal Ofsfpracoiea6d, atEx BSubmi ssi on,
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DOC Commissioner filed a sworn affidavit with the court.® In that
affidavit, the Commissioner described the letter he had sent to the
anesthesiologists and informed the court
aboard-certi fied anesthesiologis®nto date n
other words, the state mailed out the letter, allowed for a handful of working
days to pass, and then gave up and declared to the court that it had failed to
retain a qualified anesthesiologist.
One might legitimately question whether this outreach was a good faith
attempt to compl y whnanp eventhtke S¢ @au ret''ss or de
declaration that it could not find a doctor had its intended effect. The media
widely reported that the State was having trouble finding a doctor to comply
wi t h the [addghe Eighth @ircuit @timately reversed Judge
Gaitan" s order r equidnofadogor.’®he participa
The significant epilogue to the story in Missouri is that, as was later
revealed, the state had in fact received several responses to its July 6, 2006
letter. Although the State had represented to the District Court'®® and the
Eighth Circuit™®" throughout proceedings in 2006 and 2007 that they were
unable to find an anesthesiologist, in fact they had received multiple
responses to their letter, and ultimately hired a qualified anesthesiologist
whom they plan to employ in future executions. The Director of the
Department of Corrections testified in the summer of 2008 that he could not
recall precisely how many responses the department had received to the
“col d c,ddtitwasehogghttlreat t hey had to “pare” th

122 See id. The affidavit is attached as an appendix to this Article. See Appendix B.
Id.
19 See, e.g., Henry Weinstein, Mi s sour i Says |t CanbA Find Execut
TIMES, July 16, 2006, at 32; Monica Davey, Missouri Says It Can't Comply On Executions,
N.Y. TIMES, July 15, T Gtéte6of Missouri, facihg a(déadline today for
changing the way it executes condemned prisoners by lethal injection, told a federal judge
last night that it was simply unable to meet his demand that the state hire a board-certified

anesthesiologist to oversee executions. ” ) ; J e r dxegutionkKQwenhhuk Submitted,

ST. Louis POST-DISPATCH, July 15, 2006, at Al6 (“Missouri of
Friday foracourt-or der ed over haul of the state"s | ethal i n
they would not be ableto satisf y a judge®"s requirement to involve
executions. ")

19 Taylor v. Crawford, 487 F.3d 1072 (8th Cir. 2007).
M Correct i orBabmissionfsiiprancted6d,s “at 4 (“After the Court i
June 26, 2006 order, defendant . . . sent letters to 298 board certified anesthesiologists in
this State and southern Illinois inquiring of their willingness to participate in executions, as
outlined by the court®“s order. To this date, no
Y TaylorAppel | ansupsa‘noteR66j et 63 (“The Department of ¢
sent letters to 298 board certified anesthesiologists in this state and southern Illinois
i nqguiring of their willingness to participate in
None accepted. ") .
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three board-certified anesthesiologists. ' From that list of three, they then
chose one whom they planned to employ.*®
Thus, what appeared to be a token effort, perhaps even designed to fail,
was in fact all it took for the State to find several willing anesthesiologists.
The “ col d cal l” to anesthesi olAMA I st s was
guidelines, and despite the fact that the ASA had just specifically warned
anesthesiologiststo“ st eer <cl ear
Missouri s experi ence t nisyedneraldy citedoforthee nd a doct
proposition that willing, qualified doctors are difficult to acquire.”® But
the real lesson of Missouri is the opposite; what the Missouri experience
demonstrates is both the lengths that the States will go to convince courts
that doctors will not participate and that doctors will participate, even when
the head of their professional organization exhorts them not to.

2. California and North Carolina

Lest one conclude that the Missouri experience is an anomaly, consider
events in California and North Carolina. These states have also experienced
controversy over the ability of prison officials to procure the services of
doctors. As in Missouri, though, events in these states are generally thought
to support the notion that doctors will not violate the AMA guidelines; in
fact, they tell a story quite to the contrary.

In February 2006, in light of concerns raised about the effectiveness of
Californapri son official s*” delivery of anesth
the federal judge presiding over the execution of Michael Morales ordered
that the state either procure the services of an anesthesiologist to monitor
consciousness, or change its method of execution to an anesthetic-only
procedure.’®> The California Medical Association immediately objected to
Judge Fogel s order, i ssuing a press releas
position that physician participation is unethical and that the association has

1% Deposition of Larry Crawford at 28, 103, Taylor v. Crawford, No. 2:05CV04173
(W.D. Mo. June 12, 2008) [hereinafter Crawford Deposition]; see also Associated Press,

Missouri Poised to Resume Executions; State Has Added Anesthesiologist To Death Row
Team, ST. Louls PosT-DISPATCH, May 27, 2008, at B5.

199 Crawford Deposition, supra note 181, at 103.

20 gee e.g., Black & Sade, supra note 59, at 2779 (“Missouri [has]
unsuccessfully to recruit physicians to assist i
David A. Lubarsky, Physician Participation in Lethal Injection Executions, 20 CURRENT
OPINION ANAESTHESIOLOGY 147, 149-50 (2007) (“None of the 298 ane
surveyed by the Missouri corrections officials was willing to [participate], a position in

concert with the guidelines issued by the Ameri
Lerman, supra note 58, at 1957 (noting that Mi ssouri “s troubl
surprising” given Dr. Guidry"s directive to “stee

%1 Morales v. Hickman et al., Order at 14, No. C-06-219 (N.D. Cal. Feb. 14, 2006).
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“for decades sought t o end physician
puni s HmeNevertheless, within a week, the state had found two
willing anesthesiologists.?®®  Just hours before the scheduled execution,
however, the doctors backed out, apparently because they had not been told
by state officials that they would have to intervene if something went wrong
during the execution.”®*
In North Carolina, a federal judge allowed two executions to proceed on
the express understanding that a licensed physician and licensed registered
nurse would be present to track the i nmat
index monitor (known as a BIS monitor).?®® Dr. Obi Umesi volunteered for
the task, and the men were executed.”®® Dr. Umesi later claimed, however,
that although he stood in the observation room with a heart monitor and a
brain-wave monitor, he did not in fact monitor consciousness, as State
lawyers had previously represented to the presiding judge.”®’
These two accounts of doctors shying away from what they perceive to
be actual participation in an execution are often cited as examples of the
enduring r el evan dguidetinks that sugposedligavers et hi c a
physician participation.’® But the real story is how easy it was for the
States to find doctors when courts ordered them to do so. When Judge
Fogel in the Morales case ordered the State to find a willing
anesthesiologist to monitor consciousness, the State had no problem finding
two such doctors in short order.?®® The two doctors quickly volunteered,
despite the vocal condemnation of Judge

%02 press Release, California Medical Association, California Medical Association
Objects to Physician Participation in Executions (Feb. 16, 2006) (on file with author).

203 5ee Alper, Lethal Incompetence, at 43 (describing sequence of events).

204 See Bob Egelko, Ki | | er 6 s Ex e c uXFi GHRON., FFeb.s2¢, 12@8&] u | e d
available at http://www.sfgate.com/cgi-
bin/article.cgi?f=/c/a/2006/02/21/MNG14HC1HG16.DTL.

205 See Andrea Weigl, Doc 6s Execé@Beé o®r ase & O5SHRVER

(Raleigh, N.C.), Mar. 30, 2007, available at
http://www.newsobserver.com/1509/story/559110.html.
26 gee jd.

27 See Andrea Weigl, Did Doctor Monitor Executions? NEws & OBSERVER (Raleigh,
N.C.), Mar. 29, 2007, available at http://www.newsobserver.com/1509/story/558686.html.
(reporting t hat Dr . Ume s i said i n an interview
consciousness, and prison officials never asked
requiring t hat "DjdDdctbréMongorlnaf t er Wei gl ,

%8 See, e.g., Black & Sade, supra note 59, at 2780 (describing the Dr. Umesi situation
in North Carolina as illustrating the “difficulti
mandated physician participation when physicians limit their roles based on ethical
standards); Lerman, supra note 58, at 1955 (describing ethical concerns of doctors who
backed out of Morales execution at the last minute).

29 gee Egelko, supra note 188.
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ASA, and the California Medical Association.?’® Likewise, in North
Carolina, when the presiding judge in that state ordered executions to
proceed only if the prison could obtain a doctor to review the brain wave
monitor, Dr. Umesi stepped forward without apparent hesitation.***
It is true that the doctors in California backed out at the last minute. But
they did so because lawyers for the State had not explained to them
accurately what their role was actually going to be during the execution.?*?
Apparently, the doctors thought that their only role was to monitor
consciousness. In fact, the judge had contemplated that the doctors would
intervene and take steps to render Morales unconscious if necessary.?™
“Any such intervention would clearly be 1
said in a written statement.?** Likewise, in North Carolina, Dr. Umesi
stated that although standing in the observation room with the monitors did
not violate medical et hics, actually | ook
would not participate in an execution. | would not voluntarily takea | i f e, ”
Dr. Umesi said.?"
What has been overlooked in the many public discussions about both of
these episodes is that even what the doctors thought they were doing is a
crystal clear violation of the AMA"s et hi
doctors thought that they were there to monitor consciousness. In North
Carolina, the doctor claimed simply to be observing as a physician but
otherwise taking no active role. The AMA guidelines define participation
as including “attendnngson “PHsusiciag. 4an e
in both cases, there is no question that each of the doctors would have been
violating the AMA"Ss guidelines, regar dl e
execution was actually supposed to be. The doctors just happened to draw
the line in a different place than the AMA does. Given how quickly the

State“"s | awyers were able to procure the
were quite willing to violate the AMA®Ss
episode suggests that — had they been more clear with potential doctors

about what was actually involved -t he St ate®"s | awyers <coul c

found doctors who were willing to carry out the tasks actually envisioned
by the presiding judges.

219 5ee Gawande, supra note 39, at 1221 (noting that these associat i ons “i mmedi at el y
and | oudly opposed” Judge Fogel "s order) .

11 Andrea Weigl, Doctor Details Execution Procedure: Medical Ethics, State Rules
Clash, NEWS & OBSERVER, May 22, 2007, available at
http://www.newsobserver.com/politics/death_penalty/story/576545.html.

212 gea Egelko, supra note 188.

13 gee id.

Z: Weigl, Did doctor monitor, supra note 191.

Id.

28 Code of EthicsE-2. 06 ( Am. Med. Ass“n 2000) .
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The experiences of Missouri, California, and North Carolina are lessons
in the willingness of doctors to participate in lethal injection executions.
But States have spun them as evidence to the contrary,”*” which is further
indication of the enduring power of the twin myths about physician
participation.

B. The Role of Death Penalty Abolitionists

It is not only lawyers for the States, and their allies, who have had a
hand in perpetuating the twin myths of physician participation. Activist
groups opposing the death penalty (often referred to as abolitionist groups),
and other individuals opposed to the death penalty, have contributed to the
conventional wisdom that doctors cannot participate in lethal injection
executions, and that the litigation position taken by lawyers for death row
inmates is a disingenuous one.

There is, of course, a critical difference between the ways in which
States and abolitionists have advanced their positions on physician
participation. The States have perpetuated both myths about physician
participation explicitly, and with an aim towards discrediting a plausible
legal remedy offered by lawyers for death row inmates. Abolitionists, on
the other hand, have attempted to discourage physician participation in
order to disrupt the death penalty in states where physicians are required to
participate, and to delegitimize capital punishment generally by touting the
rejection of it by the respected medical profession. These tactics have
played a role in perpetuating the myth that doctors cannot participate in
executions. With respect to the second physician participation myth,
abolitionists have not argued, as the States have,*® that death penalty
lawyers are disingenuously invoking physician participation as a back door
route to abolition. Nevertheless, because of the general perception of
lawyers for death row inmates as synonymous with abolitionists, the
abolitionist position against physician participation has unwittingly
perpetuated the myth that lawyers who advocate for physician participation
are being less than candid about their true motives.

A fundamental difference between the perpetuation of these myths by
the States, on one hand, and abolitionists, on the other, is that the former
appears to be a conscious litigation strategy while the latter is an unwitting
byproduct of a principled political position. Nevertheless, because the

217 See, e.g, Kevi n BPhysiclahsResist pushyfor execution involvement,
AMNews, May 14, 2007, available at http://www.ama-
assn.org/amednews/2007/05/14/prl20514.htm (reporting that prison officials in Missouri,
California, and North Carolina “have

218 See id.
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States have been able to exploit the perceptions generated by the
abolitionists*® activism as a way of br ea
worth exploring the abolitionists® role.

1. Abolitionist Opposition to, and Activism against, Physician
Participation in Executions

Doctors have been protesting physician participation for decades.?*®
But leading human rights and abolitionist groups have also taken strong
positions against physician participation in executions. Amnesty
International, for example, has long sought to publicize the fact that
physician participation XiTwbathees the AMA
leading abolitionist organizations, the National Coalition to Abolish the
Death Penalty (NCADP), and Human Rights Watch, were two of the four
organizational authors of the Breach of Trust report discussed earlier.??!
Although Breach of Trust did not take a position on the death penalty,?** the
report did take a strong position against physician participation,
reconomendi ng, among other things, that “[s]t
define physician participation as unethical conduct and take appropriate
action against physician® Theheportvi ol ate et
concluded that “ [ sHerphow and when toungpdase deci de wh
capital punishment — without involving physicians in the execution
proc#ss."”
Abolitionist groups have been instrumental in publicizing the ethical
guidelines of the national and state medical associations in an effort to

219 See, e.g., Henry Weinstein, supra note 40, at A32 (reporting opposition of the
American Society of Anesthesiologists to participation in executions); Scott Fornek, MDs
Sue to Avoid Gacy Execution, CHICAGO SUN-TIMES, Ap r i | 29, Ageuof at 16 (“][
doctors Thursday filed a lawsuit seeking to ensure that physicians will play no role in the
seri al killer's deat h IbgctordieHohSeat ForiEregutioe t i on. " ) ; Joy
Role, WASHINGTON TIMES, January 3, 1991, at A4 (reporting reaction of AMA and other
medical associations to participation of doctors in the Illinois execution of Charles
Walker); Ed Lion, Two Doctors Condemn Injection Executions, UNITED PRESS
INTERNATIONAL, December 9, 1982 (discussing the opposition of physicians to
participation in lethal injection executions, following the first such American execution in

1982).
20 gee Andis Robeznieks, Human Ri ghts Groups Hit, Doctorsd Ro
AMNEWS, Feb. 11, 2002, available at http://www.ama-

assn.org/ amednews/ 2002/ 02/ 11/ prsb0211. htm (noting
opposition to physician participation in executions).
221 Breach of Trust, supra note 141, at 1.
222
Id.
223 1d. at 46.
241d. at 3.
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convince doctors not to participate.?® For example, NCADP has posted the

AMA®" s press rel eases i n opposition t o P
website,?® as well as an Amnesty International press release entitled

“Medical professional &l bir ejd%ndtkishn cal oat h
not ed on i ts webpage devoted to l et hal

physicians to participate in killing a human being is generally considered a

breach of t he “HWhempesecutionstinithe Unifed States "

were temporari | y on hol d pending tBaz thEupr eme Cou
World Coalition Against the Death Penalty published an article on its

website entitled, “Oppor i hearticle to end US
stated that doctors “isthmaul dogmsayamavagll o ff
Dr . Groner as saying that “There is a nee
[the ethical guidelines], and for peer pressure to make sure that no doctors,

no nurses take®part in executions."”

Amnesty International even provides talking points for members of the
public to use when speaking about the issue.”®* The talking points,
reprinted bel ow, neatly encapsul at e bot
physician participation and the organizat
from participating:

225 See Zimmers & Lubarsky, supra note 84, at 150 (“[JA]Jctivists have |
against lethal injection by publicizing the American Medical Association prohibitions,
publicizing and pursuing legal action against physicians participating in executions,
attacking state laws classifying lethal injections as nonmedical procedures . . . and lobbying
specifically against statutory requirementsf or physi ci an participation. ”).
226 See, e.g., AMA: Participation in Lethal Injection Violates Medical Ethics, available
at http://www.demaction.org/dia/organizations/ncadp/pressRelease.jsp?key=188&t=(last
visited Mar. 5, 2009).
227 Amnesty International, Medical professionals break ethical oath with lethal
injection, Oct. 5, 2007, available at http://www.ncadp.org/news.cfm?articlelD=149 (last
visited June 12, 2009).
228 National Coalition to Abolish the Death Penalty, Problems Associated with Lethal
Injection, available at http://www.ncadp.org/index.cfm?content=46 (last visited Mar. 10,

2009).
2 Thomas Hubert, Opportunity to end US lethal injections, November 17, 2007,
available at
http://www.worldcoalition.org/modules/smartsection/item.php?itemid=237&keywords=ph
ysician.
20|d.State-based abolitionist groups also publicize ¢t

and regularly assert that doctors cannot participate in executions. See, e.g., Death Penalty
Focus, Lethal Injection, available at http://www.deathpenalty.org/article.php?id=52
(Californii-based abolitionist group stating that “[ m] ed
participating in executions” and Il inking to pre:
opposing physician participation in executions).

# Amnesty | n t “lllto, ActiGha Speak Out Against Lethal Injections! available at
http://www.amnestyusa.org/abolish/lethalinjection.html (last visited Mar. 10, 2009).
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Lethal injection risks involving medical personnel in unethical
practices that run counter to their professional mandate.

e Lethal injection has a corrosive effect on the medical profession, which
finds itself reluctantly conscripted to play a lead role in state-sponsored
executions. Employing medical knowledge and skills in executions is in
direct breach of internationally accepted standards of medical ethics. It
represents a clear perversion of the Hippocratic Oath and compromises
the integrity of all medical practitioners involved.

e Numerous organizations have declared that physician participation in
executions constitutes a serious violation of professional ethical
standards. These include: The American Medical Association, The
American Society of Anesthesiologists, The American Public Health
Association, The California Medical Association, Physicians for Human
Rights, and The American Nurses Association, among others.

e Such professional associations should ensure that their membership is
informed of the relevant medical ethics standards as they pertain to
participation in executions and should take action against physicians who
violate such standards.

e Efforts to discipline doctors who take part in executions have been
hampered by protections (including laws that protect their identity from

public scrutiny) accorded them by the state. %

Human Rights Watch, as well, recently reiterated its position on
physician participation in *meéat2006 repor

report, the organizationrecogni zes “that the ethical pr oh
participation in executions limits the way states can conduct lethal injection
executions. This 1 s a -doythetr refuisal toof t he st a
abolish capital punishment — and it is a dilemma states must resolve if they
continue to use | e¥hal injection executio

Abolitionist organizations, as well as individuals opposed to the death
penalty, have also taken direct action in an effort to deter physician
participation.”®>  Earlier this year, a national abolitionist organization
founded by Sister Helen Prejean launched a campaign to persuade medical
licensing boards in each state to declare it unethical for doctors to
participate in executions.”® The st ated goal of the campai

232 Id

23 Human Rights Watch, So Long as They Die: Lethal Injections in the United States,

Aprigsa?;, 2006, available at http://www.hrw.org/en/reports/2006/04/23/so-long-they-die.
Id.

#%5ee Robeznieks, supranote 205 ( r eporting Amnesty I nternational
physician participation).

*®Nancy Frazbheat ©Orf 86 i eml, e ofinew tastixagansidedthon s par t
penalty, =~ CATHOLIC NEWS  SERVICE, February 4, 2009, available at
http://www.catholicnews.com/data/stories/cns/0900540.htm.
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impossible for states to carry out their own protocols for capital
puni s i’ma&he tacticisnotanewone;a2002 article in the A
weekly newspaper reported the steps Amnesty International was taking to
recruit doctors to speak out against physician participation, as well as target
specific doctors who were revealed to have participated in executions.”*®
For example, Amnesty International, aided by the consumer rights
organization Public Citizen, sought to revoke the license of the top medical

officer in I>I3e9w Mexico after he had authorized the use of lethal drugs for an

execution.
Other, less centralized, efforts have taken similar forms. In Georgia, for
example,“ a gr ouge aotfh agmegnal ty doctors,” | ed by

filed a complaint against a doctor who had admitted participating in several
Georgia executions.?*®  As discussed earlier, the complaint was ultimately
dismissed.?*! Yet newspaper reports noted that the complaint was part of a
“recent vol l ey i n a Cc a mp @doctogsnwhot o revoke
participate®®in executions."’
Indeed, the previous year, four death penalty opponents (one lawyer,
two doctors, and a chaplain) filed a complaint with the Kentucky Medical
Licensure Board against Governor Ernie Fletcher.?** The complaint alleged
that, because he is a licensed physician, the Governor could not sign a death

warrant for inmate Thomas Clyde Bowling without violating the AMA
244 245

guidelines. Dr. Zitrin, also a vocal opponent of the death penalty,
followed the complaint filing by publishing an op-ed in the Los Angeles
Timesenti tl ed, “Doctor, Reread Your Oat h,”
237 Id
8Seeid. (“Physicians who participate in capital pu
come under Amnesty International scrutiny. The group seeks to highlight how this practice
conflicts with established ethical policies. Anc
cause. " ).
239 Id

9 Carlos Campos, Lawyers: Don't let Doctors Execute, ATLANTA J.-CONST., Dec. 21,
2005, at 1E; see also Carlos Campos, Doctors' Execution Role Targeted, ATLANTA J.-
CONST., June 2, 2he B7Hpage camplaint]l fded (ith the Composite State
Board of Medical Examiners by a group of local and out-of-state physicians, claims that
lethal injections in Georgia are carried out by doctors in violation of their medical ethics
code and st at eDodtoesiExecutjon RolaTamgeed]l.naf t er

241 See text accompanying notes 48-55.

2 gee Campos, Doctors' execution role targeted, supra note 221.

3 see Deborah Yetter, Ethics Complaint is Dismissed; Foes of Execution Challenged
Fletcher, COURIER-J., Jan. 14, 2005, at 1B.

2 see Andis Robenznieks, Ethics Charges Related to Executions Dropped, AMNEWS,
Jan. 31, 2005, available at http://www.ama-assn.org/amednews/2005/01/31/prsg0131.htm.

5 gsee Campos, Doctors' Execution Role Targeted, supra note 221 (noting that Dr.
Zitrin describes himself as a “death penalty abol
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Fletcher*s actions vi ol ?dtTeedkentudke AMA et hi

medical board ultimately dismissed the complaint, ruling unanimously that
although he was a physician, Fletcher was acting in his role as governor, not
as a doctor, when he signed the warrant.?*’ Following the ruling, the
chairman of the Kentucky Coalition to Abolish the Death Penalty told
reporters that the decision would not end theireff or t s t o s
life: “We"re n¥t going to give

Just last year in Georgia, opponents of the death penalty sought to
disrupt the execution of Troy Davis by targeting the medical office that had
contracted with the Department of Corrections to assist in executions.?*°
Because Georgia law requires the participation of physicians, activists
hoped to thwart the event by picketing the offices of Rainbow Medical
Associates, and deterring their employees from assisting in the Davis
execution.”® Death penalty opponents also urged people to write to the
President of Rainbow Medical Associates, urging him not to allow his
company to get involved.?!

These are but a few examples of activism on the part of death penalty
opponents.”®* What all of these actions typically have in common is the
goal of publicizing t he medi c
preventing or discouraging individual doctors from participating in
executions.

2. Implications of Abolitionist Activism against Physician Participation

As discussed in Part I, the argument that requiring physician

246 Arthur Zitrkin, Doctor, Reread Your Oath, L.A. TIMES, Dec. 8, 2004, available at
http://articles.latimes.com/2004/dec/08/opinion/oe-zitrin8.

247 Yetter, supra note 224.

248 |d

9 see Marcus K. Gardner & Rhonda Cook, Davis being prepared for execution,
ATLANTA J.-CONST., Sept. 23, 2008, available at
http:éé\évww.ajc.com/metro/content/metro/stories/2008/09/23/davis_execution_georgia.html.

Id.

! see Georgians for Alternatives to the Death Penalty, Campaign to Save Troy Davis,
availableatht t p: / / www. gf adp. org/ TakingActio
take a moment to send a letter . . . to Dr. Musso, the president of Rainbow Medical
Associates and ask him to remember his humanity and to NOT participate in the execution
of a man who may be innocent.”).

%2 Other abolitionists, for example, have sought to expose the identities of doctors
who participate in executions, in the hopes that fear of public scorn would dissuade other
doctors from volunteering to participate. As discussed in Part 1.A.1, these actions have
typically led to legislative calls for stricter laws protecting the identities of executioners.
See generally Ellyde Roko, Note, Executioner Identities: Toward Recognizing a Right to
Know Who Is Hiding Beneath the Hood, 75 FORDHAM L. REV. 2791 (2007) (discussing the
issues regarding identity disclosure of physicians who participate in executions).

ave Bowl in
up .’
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participation will lead to abolition has surface appeal because of the vocal
stance of the AMA and other medical associations,”* and because lawyers
for the states, defending the lethal injection status quo, often take any
available opportunity to suggest that the ethical guidelines of these
associations serve as a practical barrier to physician participation. For
example, when federal judge Jeremy Fogel proposed that a doctor perform

Michael Moral e s execution i n C-aheandstioeticn i
sodium pentothal -t he St ate bal ked. “Nobody

do this,"” S a B sknioDaasistant at®iney lgeeetalt aed the
state* s “death peialty coordinator

Mr. Gillette finds a strange bedfellow, though, with an organization
such as Death Penalty Focus (DPF), the leading California abolitionist
group. DPF*"s website current/

doctors from parti ciks®tCahfgniaiMedicak x ecut i ons

Association press release arguing, as did Mr. Gillette, that no doctor could

carry out Judge Fogel " s ®spbglitomistt e d

groups have pushed this message, that doctors cannot participate in
executions, in some ways as forcefully and vocally as lawyers for the States
defending their lethal injection procedures. Though clearly with a different
goal in mind, the abolitionists have been no less intentional about this
activism. The stated goal with respect to physician participation is to
discourage and ultimately prevent doctors from participating in
executions,?*® both as a way of halting individual executions®’ and as a way
of discrediting the entire enterprise of capital punishment.

Importantly, abolitionist groups have been protesting physician
participation in executions for years, long before the recent spate of legal
challenges to the administration of lethal injection.®® Unlike the States, the
abolitionists*® publ i c st assuehave not
been made as parties to pending litigation, and they cannot be said to have
directly affected the outcome of any particular lethal injection case. Their
role in the debate is critical, though, to the extent that it has fostered, over
the vyears, the public perception that doctors cannot participate in
executions, a perception that States have subsequently exploited in order to

253 gee text accompanying notes 34-40.
% Stacy Finz, Bob Egelko, & Kevin Fagan, State Postpones Morales Execution, S.F.

CHRON., Feb. 22, 2006, available at http://www.sfgate.com/cgi-
bin/article.cgi?file=/c/a/2006/02/22/MNGSUHCJFB1.DTL.
25 Death Penalty Focus, Lethal Injection, available at

http://www.deathpenalty.org/article.php?id=52.

% gee Campos, Doctors' execution role targeted, supra note 221 (discussing goals of
Dr. Zitrin"s activism).

%7 See text accompanying notes 230 to 232.

%8 See text accompanying note 205.
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advance the twin myths about physician participation, and hence their
litigation positions.

It is not difficult to see how this comes about. Lawyers for death row
inmates, typicallys een as “ c @& arsaeguirg thaivag leng a the’
states insist on using the three-drug formula, it is necessary for trained
medical personnel to monitor the delivery and maintenance of anesthesia.
In some cases, that will require the participation of a physician, and such a
requirement should remain on the table as a potential remedy.
Abolitionists, on the other hand, have long targeted participating doctors for
public scorn and professional discipline, and have sought statutory revisions
that would make participation illegal. If a judge were inclined to view
death penalty lawyers and death penalty abolitionists as of a same piece, it

would not be difficult to conclude that the lawy e r s * | i t i gat i

poorly disguised plan to create a Catch-22 that leads to abolition of the
death penalty. Whether it is because the lawyers are seen as being
abolitionists or because they are seen as being in cahoots with the
abolitionists, the conclusion is the same: the remedy the lawyers are
proposing should not be taken seriously.

It is no doubt true that many lawyers who represent death row inmates
also consider themselves abolitionists. And there is a long history of
| awy er s fmentiinnpelitidal vaed activist efforts to end the death
penalty in this country and worldwide.”® In individual cases, lawyers have
for decades raised claims alleging that various provisions of the
Constitution prohibit the death penalty either altogether,?®! in a particular
state,”®® or with respect to a particular class of defendants.®®® So it is

%9 See, e.g., J.C. Oleson, Swilling Hemlock: The Legal Ethics of Defending a Client
Who Wishes to Volunteer for Execution, 63 WASH & LEE L. REv. 147, 163 (2006) (stating

that “al most al V¥sareceusetalyerpirasmech as they appose capital e

puni shment?”) ; @/ental LCempetertideaandr EindrofyLiifeoDecisionmaking:
Death Row Volunteering and Euthanasia, 29 J. HEALTH PoL. PoL"y & L. 1109, 1140

on

posit

(2004) (describing lawyers for deathrowi nmat es as a “small community of
puni shment

with a “common goal of ending capital
St at of SISTER HELEN PREJEAN, DEAD MAN WALKING 112 (1993) (discussing need for
|l awyer s wi t h deafhaesalyiissuatd repfesent death how inmates for little
pay).

%0 gee e.g., Michael Mello, Certain Blood for Uncertain Reasons: A Love Letter to
the Vermont Legislature on Not Reinstating Capital Punishment, 32 VT. L. REv. 765
(2008) (plea from long-time capital defense attorney to keep capital punishment off the
books in Vermont).

%01 See, e.g., Furman v. Georgia, 409 U.S. 902 (1972) (addressing claims that Eighth
Amendment prohibits the death penalty in all instances).

%2 See, e.g., People v. LaValle, 817 N.E.2d 341 (N.Y. 2004) (agreeing with appellant
that New York"s death penalty statute

%3 See, e.g., Roper v. Simmons, 543 U.S. 551 (2005) (successful challenge to the
execution of juveniles); Atkins v. Virginia, 536 U.S. 304 (2002) (successful challenge to

wa s

unconst |
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accurate to suggest that in many instances, death row litigators and anti-
death penalty activists make common cause, and at times work in concert
with one another.
However, there is a critical difference between lawyers representing
clients on death row and abolitionists advocating for the end of the death
penalty; the former have a professional ethical (and, some would argue,
moral) obligation to their clients that does not end when the clients are
strapped onto the gurney to be executed. At that moment, the lawyers must
continue to vindicate their clients" rights, including the Eighth Amendment
right not to be subjected to an execution procedure that is likely to involve
excruciating pain and suffering. Even those attorneys who would, in other
contexts, seek the abolition of the death penalty outright must in these
instances have only one goal, and that is to represent the interests of their
clients. With respect to the issue of physician participation, it is the
lawyers® role — and their unqualified ethical duty — to seek whatever
safeguards are necessary, including the participation of trained medical
professionals,topr ot ect their <cl i eutitns® ri ghts to a
The second myth about physician participation — that death row
litigators are simply trying to back-door their way to abolition —
presupposes a caricature of lawyers and abolitionists as one and the same
entity. It is a caricature that has a basis in reality, to be sure, but one that
falters when the professional role of the lawyer is considered. For it is
surely the case that the positions death row litigators take are sometimes at
odds with the goals of the abolitionist movement.?®* This is particularly
commonplace in the lethal injection context, where, as discussed in this
Acrticle, lawyers explicitly argue that it is possible to execute their clients in
a humane manner.?®®
Somesayt hat i ncreasing physicians
legitimize the institution of capital punishment.*®® That may be so. But a
lawyer who represents the person being executed cannot tell her client that
she did not advocate for effective anesthetic monitoring because to do so
would be damaging to the anti-death penalty movement. This nuance
accounts for the | awyer®s good faith ar

tw

rol e in

the execution of those with mental retardation).

®For a particularly thoughtful discussion of t
| awyering” i n the cr i mina bee Magdeth Eterme, Thed u t not capi
Ethics of Cause Lawyering: An Empirical Examination of Criminal Defense Lawyers as
Cause Lawyers, 95 J. CRIM. L. & CRIMINOLOGY 1195 (2005).

% See Deborah Denno, Chapter, at 14-16 (discussing popular conflation of arguments
against death penalty and arguments against lethal injection); also Fogel article she cites.

®®*pDenno, Chapter, at 27 (“Some death penalty opp
the humanness of an execution method may make executions far more acceptable
scientificallyand pol i ti cally than ever before.”).

|
1
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qualified medical personnel on the execution team. But nuances are subtle.
Caricatures, on the other hand, are easily exploited. The activism of
abolitionists who campaign against physician participation has been so
exploited, and now in front of no less a court than the Supreme Court.

Recall Justice Breyer " danBazommidptthd dur i ng or
ot her side says ng®dothwbylthe hack goor,unsist e j ust try
upon a procedur e’®t Bbast ican SuBayunee ru sse d .

opinioninBaze, i n whi ch he pothelawfelaedsgfthe x pl ai ned t

deat h penal ty confsmedhs suspibion bfdhe motivasf, ”

petitionétH s coun *alginBaz tonfionpdithat hio n s

suspicion was shared.?®

CONCLUSION
The Supreme Court in Baze was concerned that Mr . Baze"
were trying to “back door” thei

But there was no evidence in the Baze record to support this suspicion, and
it was indeed unfounded. If anything, it is lawyers for the States who are
using the back door, and they are using it to convince courts not to impose
feasible remedies that would likely reduce all substantial risk of serious
harm during lethal injection executions. To be sure, they have done so with
the unwitting assistance of death penalty abolitionists, whose principled
activism happens to undermine, in this context, the credibility of lawyers
with whom they typically make common cause.

Courts grappling with how to implement Baze in the vast majority of
states that permit physician participation should understand the truth about
ability of medical professionals to assist in the execution process. Strong
and consistent though they wer
participation in Baze were merely dicta.?’® Physician participation was not
actually at i ssue in that case
reflected the lack of information in the record about the issue. Particularly
given the problems of incompetent administration of lethal injection that
have come to light,””* the underpinnings of the leading Supreme Court
opinion on the subject should be critically examined, particularly when the
opinion appears to rule out a primary remedy for potential constitutional
violations.

27 Baze Transcript, supra note 1, at *12-13.

268 e text accompanying notes 12-13.

269 gpa text accompanying notes 8-11.

219 gea text accompanying note 16.

™' gee Denno, Lethal Injection Quandary, supra note 20, at 107-115 (describing
recent revelations of incompetent administration of lethal injection in several states).
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APPENDIX A

_Lette_r from Terry Moore, Director, Division of Adult Institutions,
Missouri Department of Corrections to 198 board-certified anesthesiologists
in Missouri and Illinois, July 6, 2006

729 Pliza Deive

MATT BLUNT
PO, Box 236

Governor
Jutferson City, Missouri 65102
LARRY CRAWFORD Telephone: 573-751.2340
Director Fax: 573-751 4009
TDD Available
State of Missouri

DEPARTMENT OF CORRECTIONS

Ad Excelleum Conamur - "We Sirive Towards Exceilence*

July 6.2006

D
PO Box

Saint Louis, MO 63178

Dear Dr,

You might have seen recent news reports that a federal judge ordered the Missouri Department
of Corrections to use the services of a board-certified anesthesiologist when the department
executes a condemned prisoner by means of lethal injection. In an effort to comply with this
order, we obtained the names of all board-certified anesthesiologists in certain geographical

areas.

Executions oceur at the Eastern Reception, Diagnostic, & Correctional Center in Bonne Terre,
Missouri. There is no regular schedule for executions, but they normally occur during the early
morning hours on Wednesdays. There are fewer than five executions in a typical yearin
Missouri. The anesthesiologist would assist with the execution but would not actually administer
the lethal drugs. The anesthesiologist would be notified well in advance of cach execution and
would be compensated for these services.

If you think that you might be wiiling to provide your professional services as an
anesthesiologist during executions, please contact me as soon as possibie for a brief, confidential
discussion. My telephone number is 573-526-6543 and my e-mail address is
Terry.Moore@doc.mo.gov.

Sincerely,

(nosre

Terry W. Moore, Director
Division of Adult [nstitutions
Missour: Department of Corrections

An Egual Opportunity Empicyer
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APPENDIX B

Affidavit of Terry Moore, Director, Division of Adult Institutions,
Missouri Department of Corrections, filed July 14, 2006

THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

MICHAEL ANTHONY TAYLOR,

Plamtiff,

)
)
)
)
V. ) Cause No. 05-4173-CV-W-FIG
)
LARRY CRAWFORD, et al., )

)

)

Defendants.

AFFIDAVIT OF TERRY MOORE
I, Terry Moore, being of lawful age and duly sworn upon my oath, state the following:

1. T am the Director of the Division of Adult Institutions within the Missouri
Department of Corrections. As the Division Director, I oversee the operations at the Eastern
Reception and Diagnostic Center, the correctional center where executions are carried out.

2. After receiving the court’s June 26, 2006 order in this case, [ directed my assistant
to obtain the names and addresses of board-certified anesthesiologists in Missouri and
southern Illinois. On July 6, 2006, we sent by first-class mail a letter to 298
anesthesiologists. A representative copy of that letter is attached. In the letter, I requested
that the anesthesiologist contact me if he or she might be willing to provide services to the
department.

3. Despite this attempt to obtain a board-certificd anesthesiologist, to date no one has
been retained.




2009] forthcoming, 88 N.C. L. REV. ___ (2009); 8/17/09 DRAFT 53

Affiant states nothing further in Michael Taylor v. Crawford, et. al (05-4173-CV-W-FIG).

JMM Ttee

Terry Mo@e. Division Director

County of Cole )
) ss
State of Missouri )

Subscribed and sworn to before me this 14" day of July 2006.

ANowLaonn

Notary Public

My commission expires: |- s o™y
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